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or THY 


£ wigh « Court of Chancery, 


INTRODUCTION. 


COURT is a place where juſtice is judicially adminiſtered, 

and it is called Curia, ſaith Valla, a Cura ; for that care is to be 

taken therein, for the deciding of controverſies : But it ſeemeth rather 

to be called Curia, an Aſſembly, or the Place of an Aſſembly, like as the 

King's Court was firſt called Curia, becauſe the Court of Juſtice was 
there firſt holden, 

It is the opinion of ſeveral learned authors (as Mr. Cambden in his 


Britannia and Doctor Cowell in his Interpreter have obſerved) that the 


Chancery had its name originally from certain bars laid one over 
| another croſs-wiſe like a lattice, wherewith it was environed, to keep 
off the preſs of the people, and not to hinder the view of thoſe officers 
who fat therein; ſuch grates or croſs bars being by the Latins called 
Cancelli. (a) 

And that the Chancellor's office originally was to regiſter the acts 
and decrees of the Judges ; qui conſcribendis et excipiendis Judicum actis 
ant operam, ſaith Lapanus. — Hythœus alſo Fxpreſing. that he was an- 
ciently called Secretarius. (6) 

Howbeit, not only in this, but in other kingdoms this office hath 
been for many ages ſo much advanced, that the perſon who held it 
hath been the chief for the adminiſtration of Jultice, eſpecially in 
private cauſes, next under the Prince. (c) 

As for the antiquity of this Court, in this realm, it is no leſs, as 
our learned Slden conceives, than King Ethelberf's time, who was 
the firit Chriſtian 1 King of the Saxons ; for in a charter of his, to the 
Church of Canter a bearing date in the year of Chrif 605, amongſt 


(a) Vid. Dugd, 32. Cambden, Cowell, Caſſiod. Ep. 6. lib. 11. Pet. ae | 
lib 2. aaverl. c. 12. A Ibid, (c) Dugd. 32. | 
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other witneſſes thereto, there is Augemandus Referendarius mentioned, 
where Referendarius, ſaith he, may well Rand for Cancellarius; and 
that the office of both, as the words applied to the Court are uſed 
in the Code, Novels, and ftory of the declining Empire, ſignified an 
officer who received petitions and ſupplications to the King, and 
made out his writs and mandates, as a Cuſſos Legis and though (faith 
the ſame learned author) there were divers Referendarii, as ſometimes 
thirteen, then eight, then more again, and ſo divers Chancellors in 
the empire ; yet one eſpecially, here, exerciſing an office of the na- 
ture of thoſe many, might well be ſtyled by either of thoſe names. (a) 
Certain it is that both the Britiſb and Saxon Kings had their Chan- 
cellors, and Court of Chancery: Viiſiut was Chancellor to Achelſtan, 
Adulpb to King Edgar, Thurkittle to King Edred—and of Thurkiitle, 
Ingulpbus hath this expreſſion, viz. Cancellarium ſuum conſtituit, ut quæ- 
eunque negotia temporalia vel ſpiritualiu Regis judicium expettabant, illius 
conſilio et decreto (tam ſanctæ fidei et tam profundi ingenii tenebatur, omnia 
tractarentur) et tractata irrefragabilem ſententiam ſortirentur. (e)) 
From this paſſage it is manifeſt what the peculiar province and 
buſineſs of the Chancellor was in thoſe early times, and from that and 
many other paſſages to be met with in ancient authors we are well 
wWarranted in preſuming that his office was of the higheſt importance 
in the State— that he was the counſellor and faithful adviſer of the 
_ King upon all occaſions of difficulty, and which required wiſe and pru- 
dent decifion—that to him, as to the guardian and protector of the laws 
and conſtitution, was committed the adminiſtration of affairs ſpiritual 
as well as temporal; this confidence, ſo honourable to himſelf and 
important to his ſovereign and the public, being placed in him out of 
regard to the luſtre of his virtues and the ſuperior extent of his know- 
| ledge of the laws and learning of the times. () „ 
My Lord Coke, in further proof that the Court of Chancery was long 
antecedent to the reign of King Aubelſan and his immediate ſucceſſors, | 
cites a paſſage out of the Mirror : Le premier Conſtitutions ordenus per 
tes viels Roys, &c. ordein fuit que cheſcun eyt del Chancery le Roy brief 
remedial aſon plenit ſans diſſicultie. Hereby it appeareth (faith he) that 
in the reign of King Alfred there was a Court of Chancery out of which 
writs remedial iſſued, which Court was not then inſtituted, but affirmed 
to be a Court then in /e, and enacted that out of this Court writs 
remedial ſhould be granted without difficulty. (g) 
Though it be true that the Court of Chancery hath always been and 
ſo in effect ſtands by preſcription, yet in pleading any thing done 
in Chancery, ſuch plea is not begun with a preſcription as in the 
Inferior Courts of Equity, as the Chancery of Cheſter and Durham ; 
but a thing done in the Court of Chancery is pleaded as a thing done 
in the Courts of Common Pleas or King's Bench would be pleaded ; 
QE —and the reaſon is, ſaith my Lord Hobart, becauſe they are funda- 
mental courts, as ancient as the kingdom itſelf, and known to the law; 
for all kingdoms in their conſtitutions are with the power of juſtice, 
both according to the rule of law and equity, both which being in the 
King as Sovereign, were after ſettled in ſeveral Courts. (5) | 


(d) Dugd. 32. (e) Ibid. 32, 33, 34. (J) Selden Off. of Chan. ſec. 1. Dugd. 32. 
and the authorities there cited. (g) 4 Inſt. 78. (5) Hob. Rep. 63+ 
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In the 9 Ed. 4. in a ſuit in the Court of Exchequer againſt the 
Clerk of the Hanaper in Chancery upon his account in the Exche- 
quer, it was affirmed by all the Judges of England that the Court of 
Chancery was the King's Court, and had been time out of mind, ſo 
that it was impoſſible to trace its original. ; 
From theſe authorities it is evident that the Court of Chancery 1s as 
ancient as the reſt of the King's Courts; all the Courts of the King 
having been time out of mind, /o that a man cannot know which of them 
is the moſt ancient court ; or at leaſt we have every reaſon to infer that 
the antiquity of the Court of Chancery is ſo very remote, as to pre- 
clude and render abortive every attempt to trace with any degree of 
probable certainty the firſt commencement of its authority and juriſ- 
diction. (i) | | 
What SS of authority or extent of power the Chancellor poſ- 
ſeſſed in thoſe early times, or what ſhare he was inveſted with in the 
management and direction of public affairs, are ſubjects, whieh the 
molt laborious reſearches into antiquity will not furniſh much informa- 
tion of; for of the functions and concomitant dignities of this high - 
officer the moſt reſpectable among the ancient authors ſpeak with 
diffidence and uncertainty, and afford opportunities only for further 
conjecture and hypotheſis ; but however they ſupply us with informa- 
tion ſufficient to convince that the Chancellor was a perſonage conſi- 
derable in power, eminent for his learning, revered for his virtues, 
and high in the opinion and confidence of his Sovereign. (&) 
But whatever was the ſpecies or extent of authority which he poſ- 
ſeſſed in the early times we are alluding to, the ſame was certainly 
inferior to the authority exerciſed by the Grand Juſticiary, who was 
next to the King in place of juriſdiction and authority.=By his office 
he preſided in the Exchequer, the Chancellor fitting on his left, and 
he was the firſt man in the kingdom after the King, and the Chancel- 
lor was the firſt in order on the left hand of the Juſticiary ; from which 
we are at liberty ſafely to preſume that he was inferior to none but the 
Juſticiary in power and in dignity ; for in the language of the ancient 
authors he (the Chancellor) is deſcribed as a great perſon in Court, 
and in the Exchequer, for no great thing paſſed without his conſent 
and advice, and nothing could be ſettled without his allowance and 
_ privity. (/) | 5 
Towards that part of the Norman period when the power of the 
Grand Juſticiary was broken, and the Aula Regis was divided into 
ſeveral and diſtin& juriſdictions, it is highly probable that the autho- 
rity of the Chancellor became alſo conſiderably circumſcribed, but 
that he retained part of that juriſdiction which he exerciſed during the 
exiſtence of the Aula Regis, viz. the cuſtody of the King's Seal and 
the right of affixing the {ame to all writs, patents, charters, commiſſions, 
&c. when neceſſary :—and we are juſtified in this preſumption when 
it is conſidered that about this period the King's Court ceaſed to be 
ambulatory, it being enacted by Magna Charta that Communia pla- 


(7) 4. Inſt. 78, 79. (I) Spel. Gloſſ. 106, 107. Seld. Off. of Chanc. ſec. 3. Dugd. 
32, 33. Vid. alfo the paſſage there cited from Ingulphus- et antea. (1) Spelm. 
Gloſl. 106, 107, 108. Seld. Off. of Chanc. ſec. 3. Brady's Preface to the Norman 
Hiſtory 152 (F) 153 (A). Vid. alſo Viner's Abridg. Tit, Chanc. N 
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cita nox ' ſequantur Curiam Regis, ſed tentantur in aliquo loco certo; for 
e Court being thus rendered fixed and ftationary, the Judges became 
ſo too, and a Chief with other Juſtices of the Common Pleas were 
thereupon 5 to hear and determine all pleas of land, and 
injuries merely civil between ſubject and ſubject. (2) 1 
The whole frame of our judicial polity was new-modelled about 
this time, and the diſtribution of eommon juſtice was thrown into ſo 
provident an order, that the great judicial offices were made to form a 
check upon each other, the Court of Chancery iſſuing all original writs 
under the great ſeal to the other Courts; the Common Pleas being 
allowed to determine all cauſes between private ſubjects; the Exche- 
quer managing the King's revenue ; and the Court of King's Bench 
retaining the cognizance of pleas of the crown or criminal cauſes. 
Having premiſed the foregoing obſervations, we ſhall proceed to 
_ conſider the Court of Chancery in three diſtin views, and as exer- 
eiſing three diſtin juriſdictions, viz. Firſt, as ar» Officina Brevium ; 
| ſecondly, As a Court of Legal Juriſdiction ; and, thirdly, As a Court of 
Equitable Juriſdiction. | | : 


(#) Spel. Cloff. 106, 107. Seld. Off. Chane. "ſec. 3. 3 Black. Com. 40. 


CCC 
Of the Court of Chancery conſidered as an Officina Brevium. 


TPON the diviſion of the Courts, it hath been already obſerved, 
2, that the Chancellor retained the right of affixing the great ſeal to 
3 all patents, commiſſions, and writs and hence this Court is conſidered 
at this day as the great Shop of juſtice, out of which all original writs 
which give other Courts a Juriſdiction do iſſue, and are made return- 
| able into ſuch courts on a common return day; and from this Court 
do alſo iſſue all commiſlions of charitable uſes, bankrupts, ſewers, | 
ideots, lunatics, Ec. that paſs the great ſeal ; and ſuch writs, commiſ- 
| ſions and patents, may be ſued out at any time, as well in vacation as 
„ in term time, from whence this court is ſaid to be always open. (a) 
. | Theſe writs (relating to the buſineſs of the ſubject) and the returns 
i Ut 
| 


. _— hs * 2 
Þ h f 95 5 — 
- D — 32 — 2 — — — — 
rr — — s;, 
A te. 6. a EE SO my — — — 
— 


r 


— 


1 — PO 


= 
__— - 21 
TT 


\ 


De oe — 
ee e 


to them were according to the ſimplicity of ancient times originally 
kept in a Hamper, in Hanaper io; and the other, relating to ſuch matters 
wherein the crown was immediately or mediately concerned, were pre- 
of | ſerved in a little ſack or bag, parva baga, and thence hath ariſen 
i the diſtindtion of the Hanaper office, and Petty Bag office, which 
Wo both belong to the common law court in Chancery. (5) 
1 Many and important were the advantages which were derived from 
„ the inflitution of this Offcina Breuium. It demonſtrated that all power 
of judicature whatſoever flowed from the King; and therefore there 
was a ſummons even to the Peers of Parliament that ſat in proprio 
jure; ſo likewiſe for the lower Houſe of Parliament, the baſis of the 
ſame was made by writs which iſſued out of this court, and were 
returned into the ſame office; and fo in matters of judicature, there 
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were particular patents which ſerved to ſhew the extent of the commiſ- 
fion derived under them, and alſo ſhewed their power was derived 
from the crown. (c) 2255 

The writs were taken out of the court of Chancery, returnable 
into the other courts, that one court might be a check upon the 
other; and thereby an admirable uniformity was kept; for whether 
theſe writs went out to the Sheriff in the nature of a Juſticies, or 
whether they were returnable before the Juſtices in Eyre, or Juſtices of 
the Common Bench, or of Aſſize, they were ſtill made in one form, 
according to the nature of the complaint, which was both a direction 
to the Judge and a limitation of his authority. 3 2 

The court of Chancery being thus erected to iſſue proceſs, the 
Chancellor or Lord Keeper that had the government of that court, 
had the cuſtody of the great ſeal committed to him, by the authority of 
which all proceſs was to iſſue; and from hence Matters were appointed 
in that court, whoſe buſineſs it was to make out the forms of the writs, 
and when made, the ſame were entered in a book called the Regiſter ; 
and ſach writs were precedents in future for the like caſes ; and excep- 

tions uſed to be taken to writs in the courts, to which the ſame were 
directed, for not correſponding with the Regiſter. ; 

After the Maſters in Chancery had ſettled the proper form of | 
writs and commiſſions, and thoſe things began to be of courſe, the 4 
ſame in proceſs of time came to be ſettled by the Cuxſitors, who 1 | 
their original inſtitution were clerks to the Maſters.— Theſe officers, : 
viz, Curſitors, became afterwards ſettled into, and at this day form a 
diſtin office, of the peculiar duties of which we ſhall ſpeak here» -- 
6 8 . a 55 : 

In theſe times (yiz, after the Aula Regis was at an end, and its 
ancient juriſdiction was divided among the ſeveral courts which 
were eſtabliſhed upon its ruins), the chief judicial employment of 
the Chancellor muſt have been in deviſing new writs, directed to the 
courts of common law, to give remedy in caſes in which none was : 
before adminiſtered. And to quicken the diligence of the Clerks in 

the Chancery, who were too much attached to ancient precedents, it 
was provided by the ſtatute of Y"efminfler 2. c. 13. Edw. I. c. 24. that 
© whenſoever from thenceforth in one caſe à writ ſhall be found in the 


e deficient in doing duty to the ſuitors.” And this accounts 
very great variety of writs of treſpaſs upon the Oy met 
the Regiſter, whereby the ſuitor had a ready relief aegording to the 

exigency of the buſineſs, and adapted to the ſpeciatey; | | 

equity of his very caſe. OT OY | 


| {c) 1 Bac. Abr. 586. ; WEE ; cn dS: 
Upon this ſtatute (which vide explained in 2 Inft. 405.) was formed the writ kk 
entry in conſimili caſu relating to land; alſo upon this ſtatute were founded actions 
upon the caſe upon ſeveral treſpaiſes, in which caſes there were not found any writs 
in the Regiſter. 2 Inſt, 407, | | 2 
5 | B 3 | The 
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The Magiſtri Cancellariæ, or Clerici, as they are called in the ſtatute 
of West. 2. were at this time and before aſſociated with the Lord Chan- 
cellor for the purpoſe of aſſiſting him in the formation of writs and the 
other departments of his then juridical employment; and Fle/a ſpeaks 
of them in theſe words: Cui aſſocientur Clerici honefli et circumſpecti, do- 
mino Regi jurati, qui in legibus et conſuetudinibus Anglicanis notitiam habeant 
pleniorem, quorum officium fit ſupplicationes et querelas conquerentium audire 
et examinare, et eis ſuper qualitatibus injuriarum oftenſarum debitum reme- 


dium exhibere per brevia Regis.“ And the writs agreed upon by the 


Maſter Clerks were called Magiftralia, in contradiſtinction to thoſe 
which were framed by the Curſitors, or Clerks to the Maſters, and 


were called Previa formata de Curſu. (d) 


Having conſidered the court of Chancery as an Oficina Brevium, I 


ſhall in the next place ſpeak of the ordinary court in Chancery pro- 


ceeding according to law. 
| (4) Fleta, lib. 2, c. 12. 2 Inſt. 407. 
CHAPTER THE SECOND. 
Of the legal Juriſdiction of the Court of Chancery. 


O underſtand the nature of this court we ſhall in the firſt place 
obſerve, that in ancient times the Chancellor was likewiſe Chap- 


lain to the King, and it was a branch of his department in the time of 


the Zufticiar to write the Diplomara, that is, all charters and commiſ- 


ſions from the King; therefore when the power of the Juſticiar was 


broken, he obtained the oficina brevium et chartarum ; and from thence 


all the extraordinary juriſdictions touching the granting of charters, 


as likewiſe all inqueſts of office to entitle the crown, were returned into 


this court; and the Exchequer, in which theſe were anciently tranſ- 


acted, became only an ordinary court of the revenue, to ſet leaſes to 
the King's farms and to get in the King's debts; and therefore the 
office in the Exchequer became only an office of inſtruction of what 
lands belonged to the King in particular counties ; but to velt lands in 
the crown de ove, and alſo to grant lands from the crown, unleſs they 
were merely farms that were granted for years, it was neceſſary to have 


an office under the great ſeal. (a) © 
With reſpe& then to the ordinary or legal court in Chancery, it has 


been a court of record time out of mind, and held coram Domino Rege 


in Cancellaria, on the Petty Bag fide; and from hence at this day this 


court hath juriſdiction to hold plea upon a ſcire facias, to repeal let- 


ters patent at the ſuit of a former patentee, when they are granted to 


| ſeveral perſons for one and the ſame thing; but when they are againſt 
law, or granted upon a falſe ſuggeſtion, the King may have a /cire 


facias to repeal his own grant by letters patent. This court may alſo 
hold plea of nonſtrans de droit, traverſes of offices, and the like; when 
the King hath been adviſed to any act, or is put in poſſeſſion of any 


(a) 2 Co. 16. 4 Co. 93. Plowd. 340. Gilb. Hiſt, View of the Exchequer. 5 Co. 


52. 10 Co. 115. Page's Caſe, . | 
| lands 
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lands or goods, in prejudice of a ſubjea's right; on proof of which, 
as the King can never be ſuppoſed intentionally to do any wrong, the 
law queſtions not but he will immediately redreſs the injury; and 
refers that conſcientious taſk to the Chancellor, the keeper of his 
conſcience. There may alſo be a ſcire facias upon recognizances in 
this court, and alſo executions upon a ſtatute ſtaple, but the execution 
upon a ſtatute merchant is returnable either to the King's Bench or 
Common Pleas. It alſo appertains to this court to hold plea of all 
perſonal actions where any officer or miniſter of the court is a party. 


It might likewiſe hold plea (by /cire facias) of partitions of lands in 
coparcenary, and of dower, where any ward of the crown was concerned 


in intereſt, ſo long as the military tenures ſubſiſted; as it now may alſo 
do of tithes of foreſt lands, where granted by the King, and claimed by 
a ſtranger againſt the grantee of the crown ; but this court cannot 
hold plea of land, but it may of treſpaſs or debt. (5) * 

The proceſs in this court is under the great ſeal, and is now in 
Engliſh, as are all other law proceedings by the ſtatutes 4 Geo. 2. 
c. 26.; but the proceedings in this court are not enrolled in rolls, 
but remain in filaciis, being filed up in the office of the Petty Bag. (c) 
If in this court the parties deſcend to iſſue, the Chancellor cannot 
try it, but is to deliver the record with his prager hand + into the 
King's Bench to be tried there, becauſe for that purpoſe both courts 


are accounted but one; and moreover, the Chancery being an - 


cina brevium, if it could both make writs returnable here, and alſo 
try iſſues, it would encroach too much on the juriſdiction of the courts 
of law, and beſides there was no jury proceſs in the ancient Aula 
Regis; but if there be a demurrer in law, it ſhall be argued and ad- 
Judged in Chancery; and it has been ſaid that after trial the record 
is to be returned into Chancery, and judgment to be given there. (4) 
When there is a demurrer upon part, and iſſue upon part, the 


record being in the King's Bench, that court ought to give judg- 


ment, becauſe there can be but one execution; and if the record 
ccme thither entirely, they cannot ſend it back again; though it 
was ſaid, that the Chancery might have given judgment upon the 


demurrer before the record came into the King's Bench. (e) 


A writ of error was moved for into the King's Bench on a judg- 
ment in the Petty Bag, but denied; and the Lord Keeper was pleaſed 
to hink Dyer and Ce4e's opinion ill founded, and thought the juriſ- 


(% 2 Inft. 552. 4 Inſt. 79. 1 Nev. 142. 4 Inſt. 79, 80, $1, $2. 87, 88. 18 H. 6. 
c. 1. 3 E. 6. c. 4. 13 El. c. 6. 34 Edw. 3. c. 14. 36 Edw. 3. c. 15. 4 Rep. 54s 

* Vide alſo Lam. Arch. 58. El. 29. 23 H. 8. c. 6. 2 Inſt, 5 52. 4 Inſt. 79, &c. 
And therefore when a ſuit was in the Chancery of Cheſter for a woman's jointure, a 
prohilition was granted. 1 Sid. 89. 2 And. 264. (c) 20H. 6. 32. 4 inſt. 80. 

T But an officer delivering the record is ſufficient : . vide 2 Saunders 157. and the 
Princes caſe, 80 Co. and Mich. 1700, the King and Warden of the Fleet. (d) 4 Inſt. 
80. Bit quzre whether the conſtant practice has not been otherwiſe. Vide All. 16, 17. 
Stil. 84-94. Cro. Jac. 12. 2 Roll. Abrid. 349. and 2 Saund. 27. where it is reſolved 
that if here be a demurrer for part and iſſue for part, the whole record ſhall be tranſ- 
mitted into B. R. and the judgment given there, and 2 Saund. 23. S. P. and then ſaid 
that the ook s cited 3 Inſt. $0. do not warrant the opinion; but if the iſſue is to be tried 
otherwiſe than by a jury, as by a Biſhop's certificate, &c. judgment ſhall be given in 
Chancery, 1 Jon. 80. Lat. 3. (e) 2 Saund. 23, 24. 1 Mod. 29. 1 Sed. 438. 1 Lev. 
283, 284. 2 Keb. 584. 587, 588. 600. 1 Lilly 499. 
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_ dition of the Chancery on the Latin fide ought not to be controlled by 
the King's Bench, and ſaid he would injoin all ſuch writs of error +, 


An inquiſition was taken, and a forfeiture of the office of warden 
of the Fleet, and the defendant pleaded to iſſue, and after-iſſue 
joined, ſeveral other perſons came in by way of monflrans de droit, and 
pleaded, and a demurrer to them, and the record was carried into the 


King's Bench by the Clerk ef the Petty Bag, without any order of the 


court, in order to have the iſſue tried; and it was reſolved; iſt, that 
though the Clerk had committed a fault to the court of Chancery i in 
carrying the record without any order, yet that it was well removed; 
for that which is done by the proper officer is done by my Lord Chan- 
cellor, and may be ſaid to be done propria manu; 2d, that though there 
were an iſſue and demurrer both, yet the removing the whole record 
was proper and well enough on the authorities in the margin, by which 


| It appears that judgment is moſt properly to be given in the King's 


Bench both on the ifſue and on the demurrer, otherwiſe there might 
be two diitin& judgments, and conſequently diſtin executions taken 


The reſult therefore of the ſeveral caſes which may be collected upon 
this ſubject (if we except the opinion of the Lord Keeper North) ſeems 
to amount to this, that when a judgment is given in the ordinary or 
legal court in Chancery, upon demurrer, or the like, a writ of error, 
in nature of an appeal, lies into the court of King's Bench, as the high 
and ſupreme court of juſtice, which ſuperintends and corrects (where 
there is occaſion) the deciſions of inferior legal courts; and the learned 


Sir William Blacſſtone obſerves, that the opinion of the Lord Keeper 


North, (viz) that no ſuch writ of error lay, and that an injunction 

might be iſſued againſt it, ſeems not to have been well conlidered. (80. 
This court is always open; ſo that if a man be wrongfully impri- 

ſoned in the vacation, the Lord Chancellor may grant a habeas corpus, 


and do him juſtice according to law; but neither the King's Bench ner 


Common Pleas can grant that writ, but in term time; and this court 
may grant it in term time or in the vacation, as occaſion may require. 
So likewiſe this court may grant prohibitions at any time either in tern 
or in the vacation, which writs of prohibition are not returnable ino 
this court; but if they are not obeyed, this court may grant an attac1- 
ment upon the prohibition, returnable either into the King's Bench or 


Common Pleas. G) 


If che iſfae ariſes in a county palatine, the Chancellor ought to deliver 
the record unto the King's Bench, and they to write to the county pila- 
tine to try and return it to the King! Bench; for the Chancellor an- 
not write to the county palatine to try the iſue, neither can he tran mit 


the record to be tried there or in the Common Pleas. (i) 


All perfonal actions by or againſt any officer or miniſter of this court 


in reſpect of their ſervice or attendance, may be determined in this Surt; 


but in theſe no jury proceſs can iſſue, but the record is to be renoved 


+ Dyer 315. 4 Inft. 80, 1 Vin. 131. But that upon a judgment given in this 
court a writ of error doth lie returnable into the King's Bench, vide 13 Edw, 3. 2 5 
Ap. 24. Dyer 315. Plowd. 393. And by Lora Coke the ſtile of the King? s Bench is 
Coram Rege, but the title of the Chancery is Coram Rege in Cancellarid, and adiito probat 
minoritatem. | 

(J) $8 Co. Prince's caſe. 2 Saund. 6. 63. 157. Mich, 1760, between the King 
and the Warden of the Fleet. x Vern, 131. (g) 3 Bl, Comm. 408, in a aote there. 
(b) 41 Inſt, 83, (i) Jones 82. | | | | 
RP into 
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5 into the King' s Bench: but ſo little is uſually done in the common law 


fide of the court, that, according to Mr. Juſtice Blackfone, there are 
no traces to be met with of any writ of error being actually brought 
fince the fourteenth year of Queen Elizabeth, A. D. 1572. (4) 
Having conſidered the ordinary court in Chancery proceeding ac- 
_ cording to law, I ſhall in the next place {peak of the extraordinary 
court proceeding according to equity. | 


- 


(* 3 Bulſtrode 305. 


| CHAPTER THE THIRD. 
Of the Court of Chancery confidered as a Court of equitable Furiſdiftion. 


IT is difficult to diſcover by what means the courts of juſtice in Eng- 
land, uſually termed courts of equity, have obtained the juriſdic- 
tion which they now exerciſe, and thoſe who have attempted nent. 
to deſcribe thoſe courts have generally failed. (a) 
And it is obſervable that the diſtinction between law and equity, as 
adminiſtered in the different courts of juſtice in this country, 1s not at 
preſent known, nor ſeems to have been known in any other country at 
any time; and yet the difference of one from the other, when admi- 
niſtered by the ſame tribunal, was perfectly familiar to the Romans, the 
Jus prælorium, or diſeretion of the prætor, being diſtinct from the leges 
or ſtanding laws; but the power of both centered in one and the ſame 
magiſtrate, who was equally intruſted to pronounce the rule of law, 
and to apply it in particular caſes by the principles of equity; and with 
us too the Aula Regis, which was the ſupreme court of judicature, un- 
doubtedly adminiftered equal juſtice, according to the rules of both, or 
either, as the caſe might chance to require ; and when that was broken 
to pieces, the idea of a court of equity, as diſtinguiſhed from a court 
of law, did not ſubſiſt in the original plan of partition. (5) 

Lambard in his Archaion ſays, that when the courts of Chancery and 
King? s Bench ceaſed to be ambulatory, and became ſettled courts in a 
certain place, that then the King committed to his Chancellor, toge- 
ther with the charge of the great ſeal, his only legal, abſolute, and ex- 
traordinary pre eminence of juriſdiction. But the writ or proclama- 
tion, 22 Edav. 3. directed to the Sheriffs of London, by them to be made 
public, ſeems to have given it an eſtabliſhment; by which the King 
commanded that all buſineſs relating as well to the common law of the 
kingdom, as to ſuch by ſpecial grace cognizable by him, ſhould be 
proſecuted before the Chancellor. And this delegation afterwards re - 
ceived the ſanction of an act of parliament, which acts, as ſome W 
firſt gave the Chancellor authority ia equitable matters. 

It is evident however that this court did irom this time exerciſe a 
ju iſdiction i in matters of equity, as appears from the Parliament- rolls 
in the reign of Edib. 3.; and the complaints made in Parliament of 


(s Mitford's Chan. p 1-3. (6) 3 Black. Com. 49. 

* But quzre, for which vide the petitions of the Commons againſt this betet 
juriſdiction. 3 H. 4. No. 69. 4 H. 4: No. ks 3 H. 5. No. 46. 1 Roll. Abridg. 
37%. I Lev: 242. , , 
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the exerciſe of this power to the ſubverſion of the common law, form a 
manifeſt inducement to this opinion ;—and the extraordinary power 
exerciſed by the Chancellor of that day was doubtleſs the occaſion 
which procured the enacting the ſtatute of the 17 Ric. 2. c. 6. which 
reciting that people were compelled to come before the King's council, 

or in the Chancery, by writs grounded upon untrue ſuggeſtions, di- 
rects, that the Chancellor for the time being, preſently after ſuch ſug- 


_ geſtions are duly found and proved untrue, ſhall have power to ordain 


and award damages according to his diſcretion. 

From the hiſtory then of theſe times, and the repreſentations made 
to the King of the new and extraordinary power exerciſed by the Chan- 
cellor, it is very evident, that he poſſeſſed an authority of no ſmall 
confideration in the judicial policy of that day; but whatever degree 
of authority he poſſeſſed in the adminiſtration of juſtice, it is obſerv- 


able that though equity is mentioned by Bracton as a thing contraſted 


to ſtrict law, yet neither in that writer, nor in Glanvil, or Flea, nor yet 
in Britton (compoſed under the auſpices and in the name of Edw. 1. 
and treating particularly of courts and their juriſdictions), is there a 
ſyllable to be found relating to the equitable juriſdiction of the court 
of Chancery. (c) 
It ſeems therefore probable that when the courts of law, proceeding 
merely upon the ground of the King's original writs, and confining them- 
ſelves ſtrictly to that bottom, gave a harſh and imperfe& judgment, the 
application for redreſs uſed to be to the King in perſon aſſiſted by his 
Privy Council; and they were wont to refer the matter to the Chan- 
cellor and a ſelect committee, or by degrees to the Chancellor only, 
who mitigated the ſeverity, or ſupplied the defects pronounced in the 
courts of law, upon weighing the circumſtances of the caſe. (4) 
This was the cuſtom in the times of the Saxons and of the Danes, 
that the King by himſelf did hold a high court of juſtice, wherein he 
fat in perſon, and did judge not only according to law and mere rights, 
but alfo after equity and conſcience; and this 1s confirmed by the law 
of the Saxon King Edgar, (viz.) “ Let no man ſeek to the King in 
matters of variance, unleſs he cannot find right at home; but if the 


right be too heavy for him, then let him ſeek to the King to have it 


lightened.”—And the like to this law is alſo among the laws of Canute 
the Dane. (e) 

TT hac this was alſo the cuſtom after the diſſolution of the Aula Regis 
in the reign of King Edward 1. appears from Lambard, who in his 
Archaion lays, that matters of grace were only determinable by the 
King, or by ſuch as he appointed, and not in any fixed or eſtabliſhed 
courts of equity ; ſo that thoſe who ſought relief in equity were ſuitors 
to the King himſelf, who being aſſiſted by his Chancellor and Coun- 


eil, did mitigate the ſeverity of the law in his own perſon, when it 


pleaſed him to be preſent, and did in his abſence refer petitions ſome- 
times to the Chancellor alone, and at other times to the Chancellor, 
and ſome other of his Council ; and none of the ancient lawyers who 
ſpeak of this Chancery ever mention it as a court of equity or con- 
ſcience, but always as a court of ordinary juriſdiction, which deter- 
mined cauſes according to the form and rule of the common law. (J) 


(c) 3 Black. 50. (4) Ibid. (e) Sax. Laws, fol. 79. 108. Eleſ. 22. 9 Ibid. 
63, 64. 2 Ink, 552, 1 Lev. 242. 
My 
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My Lord Coke ſays, that the firſt decree in Chancery that he finds 
made by the Chancellor was in 17 R. 2. Jobn de Windſor againſt Ri- 
chard le Scrope; and Lambard ſaith again, that in our reports of com- 
mon law, there is not any mention of cauſes before the Chancellor for 

help in equity, but only from the time of Hen. 4. in whoſe days, by 
reaſon of inteſtine troubles, feoffments to uſes did either firſt begin, or 
elſe grow common and familiar; for remedy in which caſes of uſes 
(faith he) chiefly the court of Chancery was then fled unto as the com- 
mon altar of help and refuge. Nor are any bills and decrees to be 
found in Chancery before the 2oth of H. 6. ſuch caſes as ſince that 
time have been determined in this court, having formerly been deter- 
mined, according to Dugdale, in the lower houſe of Parliament, as may 
be ſeen (ſaith he) from the number of petitions in Parliament of that 
nature which are yet extant. (g) | 

And the Lord E!l:/mere ſeems to confirm all this, for he writes that 
there is no record of proceedings by way of petition or Exgliſb bill, be- 
fore that time, viz. the time of H. 6*.—but reports, records, and 


| caſes (ſaith he) are plentiful enough in its ordinary juriſdiction long 
before. (+) | 


To what cauſe then is the riſe and eſtabliſhment of the equitable 


zuriſdiction of the court of Chancery to be attributed? and upon what 


principle and reaſoning ſhall we be able to account for its extraordi- 


| nary progreſs in power and authority, ſo that from a very ſmall and 
| Inconfiderable beginning it hath grown up and increaſed to that ple- 


nitude of juriſdiction as to make it an object of conſiderable jealouſy 


at this day to the common law courts ? (2) 


The hiſtories of thoſe early days (particularly that portion of our 
hiſtory which includes the interval of time between the reigns of Edæu. 1. 
and Hen. 4.) the conjectures of learned antiquarians, the opinions of 
ancient lawyers collected from the reports, and the peculiar circum- 


| ſtances which gave riſe to the introduction and eſtabliſhment of uſes, 


form a collection of materials which tend greatly to aſſiſt in the illuſtra- 
tion of this point. | | 

The probable and indeed reaſonable reſult to be collected from theſe 
authorities united ſeemeth then to centre in this; (viz.) firſt, that the 
equitable juriſdiction of the court of Chancery principally derives its 
eſtabliſhment from che conſtruction which was put by Biſhop Waltham 
upon the ſtatute of Weſt. 2. c. 24.—and, ſecondly, that the increaſe of 
its authority is to be attributed to the ſubſequent introduction of 
uſes, (+) | | : 

By the ſtatute of Vf. 2. c. 24. we have before obſerved, a power was 
given in new and extraordinary caſes, to invent a new writ ; and when 
about the reign of Ed. 3. uſes of lands were firſt introduced, and 
though totally diſcountenanced by the courts of common law, were 
conſidered by the clergy (by whom thoſe uſes were firſt invented to 


elude the ſtatute of mortmain) as fiduciary depoſits and binding in con- 


g) 2 Inſt. 55. 4 Inſt. 83. Archa, 75. 33. (+4) Obfſ. on the office of Lord Chan- 

_ cellor 57, 58. * Anno20H.6. there are ſome bills in French, as appears by the re- 
cords of that year. Vide alſo Eleſ. 45. (i) Inftance the equitable rule of decition 
adopted of late years by the common law courts. (4) Vade the ſtatute, and Lord Coke's 
E-mmentary upon it. 
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fSence.: 3 it was then that John Waltham, then Biſhop of Sal; . and 
Chancellor, out of his ſubtilty, as the Commons mention in their pe- 
tition, found out and began a novelty againſt the form of the common 
law ; and that was the invention of the writ of ſubpena, which writ 
ſammoned the party to appear under a pain, to anſwer to ſuch things 
as ſhould be objected againſt him; and a petition was lodged in Chan- 
cery, containing the articles to which he was obliged to anſwer ; and 
upon ſuch articles this new- invented: writ iſſued. | 

By this conſtruction not only a new writ was framed, but a new ju- 
TiſdiQion erected, and this was towards the time of R. 2. occaſioned 
chiefly by the ſtatute of mortmain ; for when that ſtatute had reſtrained 
the growing riches of the clergy, they found out this invention to 
avoid its operation and effect; and that was by giving away lands to 
truſtees for pious uſes, and the feoffees of ſuch truſt performed the ne- 
ceſſary duties attached to ſuch lands in behalf and for the benefit of the 
truſt; but in caſe they perverted the truſt, the ordinary juriſdiction not 


reaching a thing that was againſt the ſtarute of mortmain, the Chan- 
_ cellor exerted this extraordinary juriſdiction, and examined the party 
upon cath as to the facts alledged againit him, and by virtue of this 
new authority, derived from this forced conſtruction put upon the ſta- 


tate of Meß. 2. c. 24. compelled a performance of the truſt. 
This conſtruction of the ſtatute of Weftminfler 2. being once firmly 


eſtabliſhed, the ſuperſtructure which was built upon it by the eceleſi - 
aſtical Chancellor of thoſe days became in a ſhort time too cloſely ce- 


mented, to be eaſily overturned ; added to this, the doctrine of uſes 
became about this time a favourite doctrine in the nation: the inteſ- 


tine diviſions occaſioned by the ambition of the two rival houſes of Tr 
and Lancaſter ſerved but to add ſtability to this doctrine, and to encou- 


rage the daily practice of it; inaſmuch as it was by the aid and aſſiſt- 
ance derived from the operation of uſes, that the powerful and opulent 
were enabled to preſerve their honours and eſtates in their families, 


and to elude the effects of confiſcations and 9 ſo frequent 1 in 
thoſe days. 


From what has been obſerved it may perhaps be reaſonably preſumed, 


that the conſtruction put by the eccleſiaſtical Chancellors of thoſe days 


upon the ſtatute of Meſiminſter 2. c. 24. is the great pillar upon which 


the equitable juriſdiction of the court of Chancery is built; and that 


the ſubfequent introduction of uſes lent a ſtrong and helping hand to 
raiſe the building from its foundation: But the magnitude and beauty 
of the fabric as it now ſtands. was not to be completed in thoſe rude 


and unpoliſhed days; that work indeed was reſerved for the ſubſequent 


ages of commercial activity, and the enlightened policy of judicature 
which was eſtabliſhed and prevailed in till ſucceeding ones; circum- 
ſtances which will be more largely obſerved upon in another place. 

But it is not to be ſuppoſed that the equitable juriſdiction of this 
court was eſtabliſhed without oppoſition, or that after its eſtabliſhment 
its authority was tamely ſubmitted to; on the contrary, violent was the 


reſiſtance which marked the firſt eſtabliſhment of this juriſdiction, and 


powerful the means which were uſed to ſtifle it in its infancy, and pre- 


vent its progreſs towards maturity; for we find from the Parliament- 


rolls, that in the reigns of Hen. 4. and 5. the Commons were repeatedly 


urgent © haye the writ of * entitely ſuppreſſed, as being a no- 
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velty deviſed by the ſubtilty of Chancellor Walibam againſt the 
form and in ſubverſion of the common law; but though Hen. 4. being 
then hardly warm in his throne, gave a palliating anſwer to theſe pe- 
titions, and actually paſſed the ſtatute 4 Hen. 4. c. 23. whereby judg- 
ments at law are declared irrevocable unleſs by attaint or writ of error, 
yet his ſon put a negative at once upon their whole application, and 
in Edward the Fourth's time the proceſs by bill and /udpzna were be- 
come the daily practice of the court. \ | 
But this did not extend very far; for in the ancient treatiſe Dir er- 
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fite des Conrtes, ſuppoſed to be written very early in the ſixteenth cen- | Þ 
tury, we have a catalogue of the matters of conſcience then cognizable A 
by /abpæna in Chancery, which fall within a very narrow compaſs. No ; 2 

* => ; 


regular judicial ſyſtem at that time prevailed in the court, but the ſuitor 
when he thought himſelf aggrieved found a deſultory and uncertain 
remedy, according to the private opinion of the Chancellor, who was 
4 generally an eccleſiaſtic, or ſometimes (though rarely) a ſtateſman, no 
Y lawyer having ſat in the court of Chancery from the time of the Chief 
.M Juſtices Thorpe and Kayvel, ſucceſſively Chancellors to King Edward 3. 
3 in 1372—1373, to the promotion of Sir Thomas More by King Henry 8. 
in 1530, after which the great ſeal was indifcriminately committed to 
the cuſtody of lawyers, or courtiers, or churchmen, according to the 
convenience of the times and the diſpoſition of the Prince, till Serjeant 
Pickering was made by Queen Elizabeth Lord Keeper in 1592; from 
which time to the preſent the court of Chancery has always been filled 
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: by a lawyer, excepting the interval from 1621 to 1625, when the be 1 
great ſeal was intruſted to Doctor Williams then Dean of Weſtminſter, — 
and afterwards Biſhop of Lincoln, who had been Chaplain to Lord 1 


£1lejmere. (I) | * 2 . 
It appears very probable that as the commerce and riches of the na- 1 
tion increaſed, the power and authority of this court increaſed in pro * 
portion; for we find that in the reign of Queen Jizabeth, at which - 
period the opulence, power, and commercial refources of this country 
had attained to a very conſiderable degree of maturity, ſequeſtration was 3 
become and ruled to be a neceſſary proceſs of the court, and the Chan- 1 
cellor was in the frequent practice of exerting this formidable engine __ 
of his authority to compel from the contumacious an obedience to his 3 
juriſdiction. Ihe exerciſe therefore of this power, viz. ſequeſtration, 5 
was the occaſion af conſiderable differences between the courts of 723 
equity and common law; the Judges of the latter court maintaining "© 
that the Chancellor could not fequeſter the party's lands in caſe of a 
.non-obedience to his decree, or in other words, that he had only the 2 
power agere in perſouam et non in rem; for it was admitted even by the £4 
common law Judges that if a man was ſued in a court of conſcience, 
i. e. of equity, and refuſed obedience to that court, the body of the 
delinquent might be impriſoned, but that no commiſſion ought to be : 
awarded for the taking his goods, or the ſequeſtration of his lands; 76% 
and agreeable to this doctrine it was held in the 16 of Eliz. by the - 
Judges of the King's Bench in the caſe of Colſon and Gardiner, that if 3 


(!) 3 Black. 53. and note- the Reader will find in Spelman's Glofl. p. 109, 110, 


111, 112, a lift of all the Chancellors of England from the time of Edward the Con- ** 
feſſor to the time of James 3, | n | 12 
| | a man be 
Ie 
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a man killed a ſequeſtrator in the execution of ſuch proceſs, it was no 
murder. (z) 2 | 

But theſe reſolutions of the common law Judges did not long ſtand ; 
for as the court of equity was ſoon found to be productive of conſider- 
able benefit and utility to the ſubject, by providing and furniſhing re- 
hef in caſes, the peculiar circumſtances of which perhaps made it im- 
poſſible for an injured party to obtain adequate relief at law ; and par- 
ticularly as this court afforded protedtion and refuge to the inexperi- 
enced and unwary from the tricks, chicanery, and impoſition of the 
artful and knaviſh; and as with the increaſe of commerce and opulence 
frauds of the laſt deſcription multiplied in proportionable abundance, it 
was found neceſſary to maintain, ſupport, and carry into effect the de- 
crees of this court, and to prevent the ſame from being rendered illu- 
ſory; for it was argued in favour of the court of Chancery—firſt, that 
the extraordinary juriſdiction might puniſh contempt by the loſs of 
eſtate, as well as impriſonment of the perſon, becauſe that, liberty 
being a greater benefit than property, if they had power to commit the 
perſon, they might take from his eſtate till he had anſwered and made 
ſatisfaction for his contempt ;—ſecondly, to ſay that a court ſhould 
have a power to decree about things, and yet ſhould have no juriſdic- 
tion in rem, was a perfect ſoleciſm in the conſtitution of the court 
elf. . | : : 

The many ſubſtantial advantages to be derived from the uſe and 
operation of the proceſs of ſequeſtration, the good ſenſe contained in 
the reaſoning and arguments advanced in favour of the proceſs, by 
degrees produced and effected a change of opinion in the common law 
Judges.—All oppoſition to the uſe of this proceſs was laid aſide, and 
the court of King's Bench in not perſiſting to maintain that reſiſtance 
to it was lawſu]; did in fact give up the conteſt, and tacitly acknow- 
ledge the legality of the proceſs of ſequeſtration, and the benefits de- 
rivable from the uſe of it. . 

And in this place it may not be improper to obſerve, that in the 
time of Lord Elleſinere (A. D. 1616,) aroſe that notable diſpute between 
the courts of law and equity ſet on foot by Sir Edward Coke, then Chief 
Juſtice of the court of King's Bench ; whether a court of equity could 
give relief after or againſt a judgment at the common law. This con- 
teſt was ſo warmly carried on, that indictments were preferred againſt 
the ſuitors, the ſolicitors, the counſel, and even a Maſter in Chancery, 
for having incurred a præmunire by queſtioning in a court of equity a 
judgment in the court of King's Bench obtained by groſs fraud and 
impoſition. This matter being brought before the King (Zac. 1.), 
was by him referred to his learned Counſel for their advice and opi- 
nion, who reported ſo ſtrongly in favour of the court of equity, that 
his Majeſty gave judgment in behalf of that court, and Sir Edward 
Coke ſubmitted to the deciſion. (2) | | | 

The age then of E//zabeth and her ſucceſſor James the firſt forms the 
zra of the aggrandizement and increaſing powes of this court; and it 
is from thence that we are to date the complete and perfect eſtabliſh- 
ment of that equitable juriſdiction which this court has ever ſince con- 


2 — — 
Fr . 


_ 


3 — 2 — — 


* — 
— r 4 7 
Cori rot - 0 ON - 2 8 , 5 
a £6 - 
- pi 9 vor Addy — $4 - Se * - * — 4 — — 
...... .. =z IEICE > —— — Y 


— 
— 


* 
4 
483 


(m) Cro. Fliz. 651. Brograve and Watts, 4 Inſt. 84. 1 Rol. Rep. 86. 190. Let. 
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tinued and ſtill continues to exerciſe with ſo much effect to the general 
benefit and advantage of the nation at large; and it is not difficult to 
adduce very probable reaſons for its aggrandizement at this particular 
eriod. | | 
N Luxuries in abundance unknown to former ages were imported from 
foreign and diſtant elimes; and as a neceſſary conſequence the wants 
and neceſſities of mankind increaſed in proportion; their manners, ha- 
bits, and diſpoſitions underwent a gradual and progreſſive change in 
proportion as their artificial wants multiplied, and every addition to 


the increaſing wealth and proſperity of the nation brought with it its 


concomitant luxury. The views, purſuits, contracts, and engage- 


ments of individuals became more various, complicated, and intereſt- 


ing; and from thence a more wide and extenſive field was opened for 
the exertion of genius, the activity of eriterpriſe, and the labour of in- 
duſtry.—-Mankind found themſelves from thence involved in new ſitu- 
ations, and intereſted in enterpriſes which their anceſtors were ſtrangers 
to; but as thoſe ſituations became perplexing, and thoſe enterpriſes 
damped by untoward circumſtances, the ingenuity and craft of indivi- 
duals were not found deficient in the invention of the means of extri- 
cation, or their reſolutions tardy in the adoption of thoſe means. 

From thence aroſe a multiplicity of frauds unknown to the ſimplicity 
of preceding ages ; and it became therefore neceſſary that the injured 
ſhould be relieved, and the aggrieved redreſſed, in ſituations and caſes 
which the policy of the common law had not provided againſt, and in- 
deed could not have foreſeen. The relief then to be obtained through 


the medium of the common law courts was found to be inadequate to 


the extraordinary exigencies occaſioned by circumſtances, novel as well 
as various in their kinds ; for being bound to eftabliſh forms of pro- 
ceeding, they. could not but be embarraſſed, when to the intricate and 
complicated ſubjects of litigation, the reſult of commerce, riches, and 
luxury, they came to apply the rigid rules of deciſion eſtabliſhed in 
the common law courts. : 

Early therefore in the hiſtory of our juriſprudence, the adminiſtra- 
tion of juſtice appears to have been incomplete. To ſupply the deſect, 
the courts of equity have gained an eſtabliſhment; aſſuming the power 
of inforcing the principles upon which the ordinary courts alſo decide, 
when thoſe courts, or their mode of proceeding, are inſufficient for the 
purpoſe, and of deciding on the principles of univerſal juſtice, where 
the interference of a court of judicature is neceſſary to prevent a wrong, 
and the poſitive law is filent; and various are the modes in which a 
court of equity thus exerciſes its juriſdiction beneficially to the ſubject. 

From the period I am now alluding to, down to the preſent, the bu- 
ſineſs and power of this court have increaſed to an amazing degree; a 
ſyſtem of juriſprudence has been eſtabliſhed upon wiſe and rational 


principles, and through the medium of its powerful aſſiſtance, redreſs 


in almoſt every poſlible caſe of injury (a remedy for which the com- 
mon law has not provided) is attainable : and though formerly conſi- 
dered as an enormity requiring redreſs, and its infancy had to contend 
with powerful and obſtinately perſevering oppoſition, by ſlow and pro- 
greſſive degrees it increaſed in authority, till at length it overcame all 
oppoſition, and matured into that greatneſs and plenitude of power we 
at preſent behold it in the poſſeſſion of —And this leads me to conſider 
the juriſdiction which this court exerciſes at this day. 


Of the Juriſdiction which the Court of Chancery 
E exerciſes at this Day. e 


CHAPTER THE FIRST. 


H E Court of Chancery in proceedings by Eng liſb bill is no court 

| of record ;—but notwithſtanding, its juriſdiction is of vaſt 
extent, and has been generally divided into three parts, viz. Fraud, 
Truſt, and Accident; but independent of theſe, ſpecific performances 
of agreements, portions, powers, wills, deviſes and legacies, execu- 
tors and adminiſtrators, form very conſiderable branches of relief 
which come within the cognizance of the equitable juriſdiction of this 
court. (a) | PS | | | OE 

It is propoſed therefore to ſelect a few reſolutions of courts of equity 
upon each of theſe ſeveral branches—a method which it is preſumed 
will furniſh information as well of the general extent of juriſdidion 
which theſe courts have aſſumed in the exerciſe of equitable juriſpru- 
_ dence, as of the principles upon which thoſe reſolutions are founded. 

- ſeveral heads I ſhall treat in the order in which they ſtand ; 
and iſt, | | | 


: Of F raud. : 


ALL frauds are cognizable in equity as well as at law, and there- 
fore it is no objection that the parties have their remedy at law, and 
may bring actions for mongy had and received to their own. uſe ; for 
in caſes of fraud, the court of Chancery has a concurrent juriſdiction 
with the common law ; matters of fraud being the great ſubje& of 
relief here. (5) | | | 

Equity has fo great an abhorrence of fraud, that it will ſet aſide its 
_ own decrees if founded thereupon ; and a bill in equity lies to vacate 
letters patent obtained by fraud. (c) Ho | | 

In caſes of fraud, equity will relieve even againſt the words of the 
ſtatute of frauds: as if one agreement in writing ſhould be propoſed, 
and another fraudulently or ſecretly brought in and executed, in lieu of 
the former; in this, or ſuch like cafes of fraud, equity will relieve, bat 
where there 1s no fraud, only relying upon the honour, word or pro- 
miſe of the defendant, the ſtatute of frauds making theſe promiſes 
void, equity will not interfere. a ; ge 
Voluntary conveyances are always fraudulent againſt purchaſers, and 
therefore any perſon coming in by a voluntary conveyance, and pur- 
ſuing a purchaſer at law, ſhall be obliged to diſcover his title in a court 
of equity; becauſe it is againſt conſcience to proceed to diſquiet ſuch 
- purchaſer upon a mere voluntary conveyance, for the purchaſer has a 

right to know what dormant titles ſuch volunteer has to ſet up againſt 
(a) Yelv. 227. 10 Mod. 1. 4 Int. 24. (4) 2 P. Wms. 254. (c) 13 Vin. Abr. 
$40 I. . I Ver. 277. —_ | 
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A difference has been held between the ſtatute of fraud of the 13 
Eliz. which is in favour of creditors, and 27 Elix. in favour of pur- 
chaſers. Upon the 27 Elix. every voluntary conveyance made where 
there is afterwards a ſubſequent conſideration for valuable conſideration, 
though no fraud in the firſt conveyance, nor the'perſon making it at all 
indebted, yet the rule is, that ſuch mere voluntary conveyances are 
fraudulent and void at law againſt the ſubſequent purchaſer ; and there 
is no occaſion to come into a court of equity to make it void, unleſs 
there is a colourable conſideration on the face of the deed. 

But the difference between that and the 13 Elix. is this: If there 
is a conveyance which is voluntary, of real eſtates or chattel intereſt, 
by one not indebted at the time, though he afterwards becomes. in- 

debted, if the voluntary conveyance is for a child, and no particular 
evidence of fraud, that will be good ; butif any marks of fraud, collu- 
ſion, or intent to defraud ſubſequent creditors appear, or if the owner 


be upon the brink of being indebted, that will make it void ; but there 


is no caſe where a man indebted at the time makes a mere voluntary 
conveyance to a child without conſideration and dies indebted, but it 
will be void, and conſidered as part of his aſſets.“ (c). | 

Note; The ſtatute of 13 Eliz. varied from the common law, for be- 
fore the ſtatute if any one impeached a deed as fraudulent in reſpect 
of creditors, he muſt have ſhewn that he was a creditor at the time of 
executing the deed, and alſo that he was injured by it ; but the ſtatute 
makes this unneceſſary, for if a voluntary deed be made by a perſon in 
debt, it is fraudulent againſt creditors ; and if it appears that the per- 
ſon making it was indehged at all, though not to the perſon im peach- 
ing it, it is ſufficient ; but the creditors muſt ſhew him-indebted, or to 
be in a ſituation that will make the deed fraudulent, as being upon the 
very brink of ruin; and this is a /ne qua non, and was determined fo. (e) 

This is the Jaw on the 13 Eliz.: but where a man is not indebted at 
the time of making the very deed, and afterwards becomes a bankrupt, 
this is abſolutely void againſt his creditors by 21 Fac. 1. but he muſt 
be a trader at the time. | | 

But it has been held, that when a man who was not a tradeſman, nor 
indebted, made a voluntary ſettlement on his child, and long after be- 
came a bankrupt, the ſame was good againſt creditors. (g) 

This court has held and decreed a conveyance to be fraudulent 
merely for being volunrary, and that without any trial at law, though 
it was ſtrongly urged by the defendant's counſel, that the Court could 
not do fo without directing a trial, whether the conveyance was fraudu- 
lent or not, for whether fraud or not was only triable by a jury. (5) 

A will as well as a conveyance may be ſet aſide in this court for fraud 


and circumvention, though the latter be executed by deed and fine ; but 


(d) 2 Veſ. 10, 11. In Cewper Rep. 20. Lord Mansfield doubts whether this was 
ſaid oy Lord Hardwicke z but afterwards in Cowper, 710, 711, he thinks ſuch convey- 
ance good. Vid. allo 3 Ark. 265. 2 Brown. 90. 1 Ark. 15, 94. (e) Middlecome 
and Marlow, pe, Lord Hardwicke, 20th Feb. 1742. (f) 21 Alleyne tit. Bankrup?, 
(2) 3 Wms. 398. (4) Prec. in Ch. 14, 15. 2 Show. 4. b. 2 Ver. 44. 161, 2. 327. 
Bac. Tracts, 310. But it has been ſince decreed in the Houſe of Lords, chat a will of a 
real eſtate could not be ſet afide in a court of equity for fraud or impolition, but muſt be 
tried at law on dewiſuvit wel non, being more proper for a jury. July 28th, 1728. 


Branſby v. Thuridge, 2 v. Abridg. Eq. 764. c. 4. 
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Lord Commiſfioner Fehyll took a difference betwixt a deed and a will 
gained from a weak man and upon miſrepreſentation or fraud; for if 
a will be gained from'a weak man and by falſe repreſentation, that is 


not a ſufficient reaſon to ſet it aſide in equity, as was determined in 


the caſe of the Duke of Newcaſele's will, between Lord Thonet and 
Lord Clare, and in the caſe of Bodw:! Ay Robarts ; but when a deed 
(which is not revocable as a will is) is gained from a weak man upon 
a miſrepreſentation, and without any valuabie conſideration, the ſame 
ought to be ſet aſide in equity. (i) 

Suppreſjio veri or ſuggeſtio falſi is either of them a good reaſon to ſet 
aſide any releaſe or conveyance ; as where a deviſee under a will defec- 
tively executed, repreſents the will duly executed, and for a ſmall ſum 
gains a releaſe from the heir, the releaſe was ſet aſide. (4) 

So where on a treaty of marriage the lady's attorney gold the in- 


tended huſband, that his client defired a remainder might be limited 


to him, the haſband conſented, and when the ſettlement was read, the 
lady objected to this remainder ; whereupon the gentleman acquainted 
her that it was done at her requeſt, which ſhe denied. But it being a 
remote remainder, and they unwilling to defer the marriage, the 
writings were executed ; but the remainder was afterwards ſet aſide as 
a fraud and impoſition. 0) « 

If a man obtains a bond or covenant by fraud, which is not nego- 
tiable, then if ſuch covenant or bond be aligned over to a third per- 
ſon for valuable conſideration, without notice of the fraud, yet ſuch 


aſſignee ſhall not recover, becauſe the bond or covenant being ori- 
ginally got by fraud, though the obligee or covenantee had obtained 


the ſolemnities of Contracting, yet having obtained them ſo as they did 
not bind in a court of equity, the contract creates no obligation there, 
and therefore the aſignee, who had no title at Jaw, becauſe he mult ſue 
in the name of the perſon who committed the fraud, is not entitled to 
any relief in a court of equity. : 

If a man alienes by a voluntary conveyance, and the alienee ſells for 
valuable confideracion, the land is for ever bound; for this is not like” 
the former caſe, becauſe the alienor does convey an intereſt, but the 
ſolemnities of contracting in the former caſe being obtained by fraud, 
create no obligation; the; refore, in the caſe of land, if the perſon who 


3 
comes in by the voluntary 'ONVEYAance, fells to e for valuable con- 


ſideration, he fixes the intereſt in ſuch perſon as not to be ſhaken, 


As to perſonal eſtates, there is a difference between contracts that are 
negotiable and ſuch as are not; for a man that has obtained a fraudu- 
lent contract that is not negotiable, as a bond or covenant, this, as has 
been obſerved, creates no obligation i in a court of equity; and there- 
fore, though the aſſignee comes in for value, he obtains nothing; 
but if a man obtains a negotiable note by fraud, and he aQually nego- 
tiates it for value, the indorſee of the note ſhall have his money of the 
drawer, becauſe he has done a mercantile act, and therefore ſubjects 


himſelf ro the mercantile law; for it would be the ruin of all com- 


merce aud a e to it, if the * cauſe and conſide- 


(5) Prec. ij in ch, 123. 2 Ver. 307. Vid. Cope and Tracey, 2 Ver, 700. cont. 
Fee alio 1 Ab. Ed. 406. 2 Ch. Cat. 256, 2 Will. R. 270. Sed vid. 1 Will. 287. 
contra, (E) 1 Wm. 239. (1) Hil. 5 Ge. Morris and Rixon in Ch. 1 Strange 144. 
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ration of ſuch notes ſhould be enquired into, and the indorſee has a 
legal right to the note and a legal remedy at law, which a court of 
equity ought not to take from him. (n 
Where a bond was obtained in fraud of a marriage agreement, and 
though afterwards aſſigned to a creditor for a juſt debt, the ſame was 
ſet aſide in equity; for if an aſſignment to creditors would alter the 
caſe, it would entirely put an end to all applications for relief in this 
court; that it would then be only to aſſign ſuch a bond to juſt cre- 
ditors, and all would be ſafe ; but the creditors having no notice of 


the conſideration of giving this note, would not at all help them, for 


ſuppoſe the bond had been a good one, and only part of the money 
paid, and then it had been afligned, as if the whole money had been 


ſtill due upon it, would this affect the obligor ? No more, in this caſe, if 


the bond was liable to be ſet aſide, whilſt it continued in the obligee's 
hand, his aſſignment of it will not alter it, though the aſſignees have 
no notice of the nature of it; for an aſſignment of a bond is but an 


agreement, that the aſſignee ſhall have all the money to be recovered 
thereon : and if none was due, or that the bond was obtained upon 
_ unlawful conſideration, no aſſignment can make it better. (2) | 


As to bargains made with heirs where their fathers are tenants for 
lives, the rule ſeems to be this, that if the heir has a maintenance from 
the father, and ſhould take up goods at extravagant rates, a court of 
equity will in ſuch caſes relieve after the death of the father, and reduce 
the bargain to the common value of the goods, with an allowance of 
intereſt from the time of taking them up; becauſe it is an oppreſſive 
bargain, and merely to ſupply the extravagance and prodigality of the 
heir. (9) Sp} 

If a parent or guardian of a minor comes to an agreement with the 
intended huſband upon marriage, that he ſhall releaſe that part of the 
money or eltate belonging to the infant, ſuch agreement will be ſet 
alide in a court of equity, becauſe it is for the ſake of the child; 
and ſo all brokerage contracts for procuring of marriages with any 


woman are void, and notwithſtanding the bond is coloured with the 


trouble and pains in making, yet it is a void contract in a court of 


Equity. () , 


A court of equity will relieve an heir againſt any private agreement 
with his father, upon the marriage of the heir; as where the father 
covenants to ſettle an eſtate on the marriage, and the heir privately 
agrees to repay back ſo much out of it to the father: the heir is under 
the awe of his father in ſuch a caſe, and not ſuppoſed to act freely; for 
which reaſon a court of equity relieves again all ſuch private agree- 
ments. (9) 2 


(* Prodgers and Laughan. Keb. 486. Sid. 133. 2 Ver. 764. Wms. 496. () Pr. 
in Ch. 525, 131, 2, Vide alto 2 Ver. 25. 1 Ver. 34%, 475, 242. 1 Salk. 158. 
Stran. 240. 1 Brown, Parl. Caf. 57-6. () Barney and Beak, 2 Ch. Caſ. 136. 
Vide Nott and Hill, Eq. Ab. 275. 2 Ch. Caſ. 120. Ver. 167. 2 Ver. 27. (7) Duke 


Hamilton and Lord Mohun, Eq Ab. 90. p 6. 2 Ver, 652, Salk- 158. Lucas 447. 


1 Will, Rep. 118. {g) 1 W l. 121. Eg. Ab. 89. 
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CHAPTER THE SECOND. 
Of Trufts, 


RU STS form a very conſiderable branch of the JuriſdiQion of 
the court of Chancery, 

It is to be obſerved then, in the firſt place, that truſts are the original 
creatures of the court of Chancery, and were as ancient as the court 
itſelf on the Egli fide; and to remedy breaches of truſt was one of 
the chief reaſons of the inſtitution of that court. For from the time of 
the ſtatute of mortmain, eccleiiaſiical perſons uſed to take lands in truſt 


for themſelves, and civil perſons were tenants to the eſtate and liable 


to the feudal duties. And though chis in the firit inſtitution anſwered, 
yet afterwards, when heirs came in by a long courſe of deſcent, they 


thought it hard to anſwer feudal duties, and yet to be accountable to 


the church for the profits. This the rules of the common law would 
not oblige them to, and therefore it was neceſſary that a court ſhould 
be inſtituted to deal with the corrupt conſcience of the party, if he did 


not anſwer the truſt. 


The court of Chancery we before have obſerved was compla Avec of 
in its original; but afterwards, during the wars occaſioned by the 
ambition of the two rival houſes of Toy and Lanca/ter, the laity found 
it convenient and politic to put their lands into the hands of truſtees, 
to prevent their poſſeſſions from falling a ſacrifice to the attainders 
which were the ſure conſequence of ſucceſs on either fide : and from 
thence the court of Chancery came to manage truſts as their own crea- 
tures, and from thence they came to eſtabliſh and adopt thole rules 
which have becn ſettled in the court of Chancery upon the ſubject of 


alienations : ſo that if a man had aliened without a valuable couſidera- 


tion, there was a reſulting truſt to the feoſfor, that always run with 
the lands, into whatever hands they came without valuable conſide- 
rations. 
This was oa ay ſo inconvenient, that the 27 H. 8. c. 10. com- 
monly called the ſtatute of Uſes, was created for the expreſs purpoſe of 
executing the freehold in him that had the uſe, or, in other words, the 
truſt, But to evade the intent and obvious operation of this ſtatute, a 
new mode of conveyancing was introduced, whereby thoſe uſes were 
again re vived and brought to life under the name of truſts, and came 
under the immediate cognizance and protection of the court of Chan- 


cery: for purchaſers could not ſettle their eſtates to themſelves for life, 


with remainders to their firſt and other ſons, with term created for 
veunger children's porttons without the truſts of ſuch terms. (a) 
and from hence they came to a reſolution, that where an eſtate was 
given to A. and his heirs, to the uſe of A. and his heirs, in truſt fo 
5 - that the firſt uſe was executed, and the truſt remained in B. 
belure the Aatute : for the common law could not execute the 3 
tall, but rejected it as repugnant and void—but the court of Chan— 


cery on hi other hand had adopted another mode of proceeding. and 
ellabliſhed 


(a) Gib. For. Rom. 260. 
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or 


eſtabliſhed this conſtruction, viz. A. was conſidered as a truſtee for B. 


and therefore A. was bound in conſcience to perform ſuch truſt, for the 
court of Chancery con ſidered that to becthe intent of the conveyance, 
though the common law conſidered it as repugnant and void. (5) 
Hence alſo it came to paſs, that all truſts which could not be exe- 
cuted by the ſtatute remained under the diſpoſition of the Court of 
Chancery. In ſettlements therefore the common practice was, to limit 
the eſtate to the firſt and every other ſon, with truſtees to ſupport con- 
tingent remainders; and ſuch truſtees had right of entry, in order to 
preſerve ſuch contingent remainders till they came i» - for where 
there were no truſtees, if the father had aliened, the, contingent re- 


maiaders were deſtroyed, becauſe they could not veſt at the determi- 


nation of the particular eſtate, and therefore the truſtees to ſupport con- 
tingent remainders were interpoſed, and if they concurred in the alie- 
nation of tenant for life, it was a breach of truſt; and if alienation 
was with notice, the alienee was ſubject to the truſt; if without 
notice, then ſuch truſtees were liable to make compenſation out of 
their own eſtates. (c) | 

Agreeable to this doctrine it has been determined, that where truſ- 
tees for preſerving contingent remainders join in a conveyance, before 
the birth ofia ſon, this is a breach of truſt, and equity will relieve, for 
nothing in common juſtice, ſenſe, and reaſon, could be a plainer 
breach of truſt, than that thoſe who were appointed truſtees to the 
intent to preſerve the eſtate to the firlt ſon, and for that purpoſe only, 
ſhould directly, contrary to this truſt, join in the deſtruction of the 
ſet:lement. (4) . 

But where there is tenant for life, remainder to the firſt ſon, Sc. 
and no truſtees to preſerve contingent remainders, in ſuch caſe, if 
tenant for life by fine or feoffment, deſtroys the remainder, there being 
no truſtee, there can conſequently be no breach of truſt ; and this 
being the law, Chancery will not interpoſe. 

Guardians appointed by will, according to the ſtatute of 12 C. 2. 
c. 24. have no more power than guardians in ſocage, and are but truſ- 
tees, and this court will interpoſe and give relief in caſes where ſuch 
guardians miſbehave themſelvts or give any occaſion of ſuſpicion ; for 
the ſtatute, by enabling the father to deviſe the guardianſhip of his 
children, did no more than impower the father by will to chuſe a dif- 
ferent perſon from him or her that would have been guardian in 
ſocage, and to continue that guardianſhip to a different period than 
the guardianſhip in ſocage would have continued, viz. until twenty- 
one inſtead of fourteen ; but that ſtill a guardian appointed under the 
ſtatute has no more power than a guardian in ſocage ; and as this court 
Fan interpoſe where there is a guardian in ſocage, it alſo can in a caſe 
of a guardian by ſtatute, both being equally truſtees : and this doc- 
trine is grounded upon the general power and juriſdiction which this 
court holds and aſſumes over all truſts, and a guardianſhip has been 
held to be molt plainly a truſt, (e) 


(5) Simpſon and Turner, Eq. Ab 230 3 1 | 

n | Ab. p. 1. 383. in note (A) Treat, Eq. 54. 
(e) Chudleigh's Caſe, Co. Rep. 120. Popham, _ Jenk. 2 2 Dan. — 
(4) 3 Ws. 129. 2 Salk. 620, Pr. in Ch. 308. (e) 1 Was. 704, 5. 
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Lands are deviſed to truſtees to ſell for ſuch a price as | they ſhould 
think fit for payment of debts, there is no doubt but this court at the 
deſire of any ſingle creditor might and would Interpoſe and order the 
eſtate not to be ſold as the truſtees ſhould think fit, but for the beſt 
price before the maſter, 

It is a rule in this court, that the ceftui que truſf ought to fave the 
truſtee harmleſs as to all damages relating to the truſt ; and it is within 
the reaſon of that rule, that where the truſtee has honeſtly and fairly, 


| without any poſſibility of being a gainer, laid down money, by which 


the ceſiui que truſt is diſcharged from being liable for a greater ſum 
lent, or from a plain and great hazard of being ſo, the truſtee ought 
to be paid. (F) | 
If a man purchaſe an eſtate, and aſſigns a term to protect it againſt 
meſne incumbrances, and afterwards marries and dies, it ſeems that a 
court of equity will not permit the heir to ſet up this term againſt the 
wife, though it was not fraudulent in its creation; becauſe the deſign 
of the term being only to protect the inheritance, it is againſt conſcience 
to ſet up ſuch a term contrary to the deſign of its creation, and the 


heir is conſidered as a truſtee to aſſign dower to the wife, and to hand 


to her, the legal proviſion ſhe is intitled to by the marriage, and there- 
fore ſhould not be permitted to ſet up this intereſt againſt it. (g) 

A dowreſs ſhall not have the inheritance of a truſt term attending on 
the inheritance againſt the purchaſer; and this has been clearly ſettled ; 
but a dowreſs ſhall have the benefit of ſach truſt againſt an heir or de- 
viſee, and this is becauſe the huſband hath the revocation in him at 
law, ſubject tothe term; but ſhe cannot of a mortgage in fee, becauſe 
the whole eſtate is out of the huſband in the mortgagee, and therefore 


being an equity of redemptiog merely, and a truſt, ſhe is not dowable 
out of it. (5) 


Theſe ſeem to be ſettled diſtinctions, though Sir F. 7ekyl, in his 
great argument of Sutton and Banks, thought the dowreſs intitled to 
redeem a mortgage in fee, in order to let in her dower ; and that there 
was a difference as to a woman being endowed of a truſt, whether the 
truſt was created by the huſband himſelf or a ſtranger; but this opi- 
nion does not prevail; and it ſeems now to be clearly ſettled, that a 
woman cannot be endowed of an equity of redemption in fee, or of 
any other truſt eſtate, where the huſband had not nor has the legal 
right to the eſtate; and in mortgages in fee, the whole eſlate being in 
the mortgagee, and no legal revocation in the huſband, it is the ſame 
as every other truſt for the huſband ; and the reaſon why a mortgage 
for years is redeemable by dowreſs is, that the whole eſtate is not out 
of her huſband, but ſubje& to the term, the reverſion is in heir at 
law. | 
But it has been determined, that a a jointreſs in the quality of a pur- 
chaſer, ſhall be permitted to redeem; as where huſband before mar- 
riage entered into articles to ſettle lands upon, him and the heirs of his 
body, but died before the ſettlement was made, the huſband's executor 
was decreed to carry the articles into execution, though the lands were 
morigaged to one who had no notice of the articles; and it was further 


dereed that the wite ſhould retain and hold for life, and that her exe- 3 | 


( 7 3.4 Wms. 4 535 454 00 Mars 489. (b) Radnor and Vandelevy, 2 Wms. 
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cutors ſhould retain the lands till her money was raiſed and paid, if 
ſhe had paid money to redeem the mortgage. (i) ; | 

Where a father purchaſes lands during the minority of a child, in the 
name of the child, without a declaration of truſt in a deed, and takes 


the profits during the minority, ſuch purchaſe has been conſidered in 


Equity as an advancement for the child, becauſe the father is bound 
to provide for him, and hy purchaſing in his name ſhall be conſtrued 
in a court of equity as fulfilling that obligation, and taking the profits 
during the minority only as guardian to the fon. (( 
Bud if the father purchaſes in the name of his ſon, who is of full age, 
which by the law is conſidered as an emancipation out of the power of 
the father, then if the father takes the profits, or lets leaſes, or acts as 
the owner of the eſtate, the ſon will be conſidered as a truſtee for the 
father, becauſe there is the ſame reſulting truſt as if the ſon were a 
ſtranger, where the father acts as owner of the eſtate, ſince it was pur- 
claſed with his money. | | 

But if the father had let the ſon continue the poſſeſſion from the 


tine of the purchaſe without acting as owner, there it is an advancement, 


becauſe the legal eſtate being in the ſon, and the father permitting 
him to act as owner of the eſtate from the time of the purchaſe, does as 
mach delare the truſt for the advancement of the ſon, as if it had been 
declared in expreſs words in the deed, | 

In the caſe of Elliott and Elliùt above cited, there is a diſtin tion taken 
between a purchaſe in the name of a ſiranger and of a ſon ; in the 
former the truſt reſults to him who paid the money, and he may de- 
clare the truſt at any time; but in the caſe of a ſon, the conſideration 
of blood raiſes an uſe at common law: and in all caſes whatſoever, 
where a truſt ſhall be between the father and ſon, contrary to the con- 
ſideration and operation of law, the ſame ought to appear upon very 
Plain, coherent, and binding evidence, and not by any argument or 
inference from the father's contiruing in poſtefſion, and in perception 


of the profits. (I) | | 


Where there is no clear proof of any truſt between the father and the 
ſon, the law will never imply a truft, becauſe the natural conſideration 
of blood, and the obligation which lies on the father in conſcience to 
provide for his ſon, are predominant, and mult over-rule all manner 
of implication. And herein the law of truſts (as it ought to do) agrees 
with the law of uſes, before the ſtatute of Her. 8.; and therefore if 
before that ſtatute the father had made a feoffment to a ſtranger, with- 
out any confideration, the law raiſed an uſe without any implication to 


himſelf; but if he made a feoffment to bis ſon, no uſe did ariſe to the 


father by implication, becaule the blood, which is a ſufficient conſide- 
ration, did fix and ſettle the eſtate with the ſon, (n) 

The truſtee of a legacy dies before the legacy is paid, that ſhall not 
prejudice the legatee; and fo if a truſtee of land die without heir, 
though the lord by eſcheat will have the land at law, yet it will be 
ſubject to the truit in equity, | | 

It was faid by Talbot, Solicitor General, in the caſe of Mari and 
Smith, that where all the remainders are veſted remainders in tail, the 


(zi) 2 Ven, 345. (&) Elliott and Elliot, 2 Ch. Caf. 231. Eq. Ab. 381. 2 Ch, 

Cu. 23. 2 Ver. 17, 2 Freeman, 252. (1) Finch. 338. Grey and Grey. (m) 1 P. 

Wms. 117, 112. Finch, 373. Ch. Caf. 128. 
| C 


4 | truſtees 


24 INTRODUCTION. 


truſtees may join in making a tenant to the precipe, in order to the ſuf. 
fering a common recovery ; but if any remainder is in contingency, the 
truſtees appointed to preſerve contingent remainders ought not to 
Join in ſuffering a recovery to bar any ſuch remainder, as where the 
remainder was to the uſe of the body of A (till living), and A had iflue 


C, a ſon, and D, a daughter, and the truſtees join with C in a bargain 


and ſale inrolled, for making a tenant to the præcipe to ſuffer a com- 
mon recovery, which is ſuffered accordingly, and C dies, leaving an 
infant ſon; now if the ſon ſhould die without iſſue in the life-time of 


A, in ſuch caſe, D would be heir of A's body. This would be a breach 


of truſt, and in caſe of a purchaſe without notice, his title would not 
be good. () | | 3 | 

Upon a marriage a ſettlement was made by a third perſon to the uſe 
of the huſband for 99 years, remainder to truſtees during the life of the 
huſband, to ſupport contingent remainders, remainder to the. wife 
for life, remainder to the firſt, &c. ſon of the marriage, remain- 
der to the heirs of the body of the huſband, remainder to the right 
heirs of the huſband—there was no iſſue of the marriage, and the re- 
mainder in fee being contingent, in regard the limitation to the huſ- 


band was for years only, and the eſtate not moving from the huſband 


(for if it had, the remainder limited to the right heirs of the huſband 
would have been the old reverſion), the truſtee joined to deſtroy this 
contingent remainder: on a bill brought by a remote relation, the court 
refuſed to puniſh the truſtees, as diſtinguiſhing between a voluntary 


fettlement, and one made on a valuable conſideration ; and the Maſter 
of the Rolls ſaid, that if a ſon had been afterwards born, it would 


have been a breach of truſt ; but this remainder. to the right heirs of A 
being a remote limitation, and not within the conſideration of the ſet- 
tlement, equity would not puniſh it as a breach of truſt. (o) 


In a later caſe it has been held, that where the truſtees, againſt the | 


conſent of a father, joined with the firſt ſon, the remainder-man in 
tail, in ſuffering a common recovery, and yet held to be no breach of 
truſt; for when ſuch remainder was veſted in one of full age, a ſubſe- 
quent remainder was not to be regarded, neither was it aſſets in law 
or equity. (þ) _ | | 

A court of equity will decree truſtees to join for the apparent bene- 
fit of a family, and infants being truſtees or mortgagees may be com- 
pelled to make conveyances by the court of Chancery. (9) 

Note. A deviſe to truſtees and their heirs in truſt to ſell is deemed 
equitable aſſets, in order to make an equal diſtribution among all the 
creditors. () . | N 

If one deviſe to truſtees, and by an expreſs clauſe therein gives them 
power to appoint agents to manage the land, and they appoint one 
then ſolvent ard gocd, though after he prove inſolvent, they ſhall not 
anſwer for him; Accus if he were not ſolvent at the time of nomination. 
But if there were no ſuch direction or power in the will, the truſtees 


are bound to anſwer for their agents at all events. () 


(5) Pr. Ch. 2co, 1. and the authorities there cited. (e) 1 Wms. 358. Sir Thomas 
Tippin's cale (y) 1 Wms. 537. (?) 7 Ann. c. 19. 1 Wms. 537. C) Howard 
and Hull, Hil. 1744. MS Rep. fer Lord Keeper Wright, (%) Michaelmas 13 W. 3. 


8a 


Anon. 12 Mod. 560. 
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So jf a truſtee, impowered to put money to intereſt, lets the money 
lie by him, he ſhall be accountable for intereſt. (f) 

A truſtee ſhall not be charged with imaginary values but only as a 
bailiff, though very ſupine negligence might indeed charge a truſtee 
with more than he had received ; but the proof againſt the truſtee muſt 
be very ſtrong : and it is a hardſhip upon him that he is allowed no- 
thing for his pains. It has been ſaid likewiſe, that it was a hard rule 
to charge a truſtee with what he hed made, or might have made with- 
out kis wilful default; but the reaſon was, becauſe the court could 
never yet find where elſe to fix the meaſure. (2) 

Though an executor or truſtee is not impowered or directed to place 
- out money at intereſt, yet if he makes intereſt he ſhall be accountable 

for it, and ſo decreed—and this is at this day law. (w) | 

If a truſtee is directed to place out money on the beſt ſecurity that 
can be got, with the conſent of huſband and wife, and he puts it into 
a banker's hands and takes his note for it, and he becomes a bankrupt, 
by which the loſs happens, the truſtee ſhall be decreed to pay the mo- 
ney out of his own pocket, though no fraud appear, and though the 
conſent of huſband and wife be had toit. (x) 

Where a truſtee is inſolvent the court of Chancery will compel him 
to give ſecurity before he thall enter upon the truſt : ſo likewiſe a truſtee 
has been removed from his truſt, though much againſt his will. 

Note. It is to be obſerved that truſts are to be governed by the 
ſame laws, and are within the ſame reaſon, as legal eſtates; and this 
is a maxim which has obtained univerſally : it is ſo in the rules of de- 
ſcent, as in gavelkind and borough Engliſh lands; there is a pe 
fratris of a truſt as well as of a legal eſtate. The like rule in limita- 
tion, and alſo of barring intails of truſts as of legal eſtates. (y) 

Two truſtees, in a mortgage for 20001. join in an aſſignment of the 
term and in an acquittance for the money, and each receives a moiety : 
after which, one proves inſolvent, and the queſtion was, Whether the 
other truſtee ſhould be chargeable with the whole ? and to prove that 
each truſtee ſhould anſwer for no. more money than he had himſelf re- 
ceived, was cited Cro. Car. 312, and lately in Chancery the caſe of 
Moodcoc and Leddal, who were truſtees by Mr. Liſter's will, where 
Leadal received all; and though Woodcock joined in a ſale to the pur- 
chaſer, he was not charged : determined that each was anſwerable for 
what he received; but it was ſaid in this caſe, that if executors join in 
a ſale which there is no neceſſity for doing, the act of one is the act of 
the other; and if one receives and becomes inſolvent, the other muſt 
account: and ſo in the caſe of Churchill and Lady Hop/on, it was held 
that where two executors join in a receipt, and only one of them actu- 
ally receives the money, both are chargeable to creditors, but not to 
legatees: but if two truſtees join in a receipt, and one receives the 
money, the receiving truſtee only ſhall be charged. (z) | 

Note, There is a difference between joint truſtees and executors ; 
executors may act ſeparately if they think fit; but if a truit «fate 38 
to be ſold, the truſtees muſt both join in conveying, and alſo in re- 
ceipts ; for otherwiſe no one will purchaſe. 


(tr) 2 Eq- Ab. 749. (z) 10 Mod. 21. 1 Ver. 144. (wv) 2 Ver. 548. (x) Rider 
and Bickerſton, MS Rep. (Y) Vide Sir J. Jekyll's argument in Sutton and Sutton. 
2 Wms. 645. (z) 2 Wms. 81. 1 Wms. 241. 55 
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CHAPTER THE THIRD. 
Of Accident, 


FY Y accident is meant where a caſe is diſtinguiſhed from others of the 

like nature by unuſual circumſtances, for the court of Chancery 
cannot control the maxims of tlie common law, becauſe of general in- 
convenience; but only where the obſervation of a rule is attended with 
ſome unuſual and particular inconvenience. | 

The conſideration of caſes falling under the head of accident, is and 
mult ever be neceſſarily governed by the peculiar circumſtances which 
govern each particular cafe, and create the neceſſity of an application 
for relief to a court of equity,—From the variety therefore of accidents 
which daily occur, and which the utmoſt prudence and foreſight cannot 
at all times guard againſt, inconveniences daily ariſe, for which the 
common law has provided no remedy. In circumftances therefore of 
peculiar hardſhip and inconvenience, the Court of Chancery will fre- 
quently interpoſe its influence, and by the healing exertion of its au- 
thority will afford relief, in caſes of accident wherein the party would 
remain otherwiſe totally remedileſs and without redreſs. (a) 

If a man lends money to B, and thereupon B and C become bound 
In an obligation to A; if A loſes his bond, yet he may have a remedy 
in equity againſt C the ſurety, though it was ſaid he was not bound at 
law, but in reſpect of the lien of the bond—for the bond being for mo- 
ney lent, though the ſurety had no advantage, yet the obligee had 
parted with his money; and loſs was ſaid to be in this caſe as good a 
concluſion for a purchaſe as a benefit. (6) es | 

So though the party provides for accidents, Chancery ſometimes re- 
Heves beyond the proviſion of the party, (c) 

Where A an attorney takes B as his clerk, and receives 120 J. and 


by articles agrees with the father of B to return 60 J. of the money if 


he died within the year.—A died within three weeks, the executor 
of A was decreed to pay back 100 guineas,—ſo the court, notwith- 
ſtanding the parties themſelves had provided againſt accidents, and 
agreed for a certain ſum, viz. 607, to be returned in cafe A died within 
a twelvemonth, yet decreed 100 guinezs to be paid back to the father 
of B. | \ 

So where the defendant being an apothecary, the plaintiff put his 
fon to him as an apprentice, and gave with him a ſum of money, and 
aliowed the youth 10 J. per annum for his clothes; the defendant hav- 
ing put away his apprentice after he had lived ſome time with him, by 
reaſon of negligence and miſdemeanours laid to his charge, the court 
decreed the maſter to refund 30 J. of the money. (d) 

So where one by articles reciting that he had an eſtate for two lives 
in a church leaſe, covenanted to convey his title to the premiſes by 
ſuch a day to J. S. as I. S. or his countel ſhould adviſe. (e) | 

It happened that after the articles, and before the time appointed 

for the conveyance, one of the lives dropt; and the queſtion- being 


(2) 10 Mod. 1 Anon. (5) I Ch. Caf. 77, 78. (c) 1 Ver, 437. (d) Ver. 64, 
(e) 1 Wms. 61, 62. We 
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upon whom the loſs ſhould fall, it was decreed per Lord Keeper, That 
in regard here was no default in the ſeller, in making the conveyance, 
the loſs of the life ought to be borne by the purchaſer, in the ſame 
manner as if the reverſioner had articled to ſeil the reverſion expectant 
upon two lives, and one of them had died before the conveyance, the 
purchaſer ſhould there have had the benefit of it; and in each caſe in 
equity, the eſtate is as conveyed from the time of the articles 
ſealed. V | | | 

But his Lordſhip ſeemed to think that if all the lives had dropt 
before the execution of the conveyance, it might have been ano- 
ther conſideration, for that the money was to be paid upon the con- 
veyance, and no eſtate being left there could be no conveyance. 

So where a former will of land is cancelled by the teſtator, upon 
a preſumption that a latter will is good and duly executed, which 

roves not to be fo, in ſuch caſe equity will relieve under the head of 
accident. (eg) | 

Anciently indeed, forfeitures of penalties and conditions were not 
here relieved, though the non-performance of the condition or of the 
act creating the penalty, was to be attributed folely to accident, and 

not to the wilful default, negligence, or other miſcondutt of the party; 
but now it is every day's practice to relieve in ſuch caſes, without ſuch 
limitation, where the damage is under the penalty, and the advantage 
accruing to the perſon taking benefit of the condition: and this is 
founded upon an unerring rule of juitice, for there is no injury 
to the perſon unto whom the condition or penalty is forfeited, 
becauſe he is in no worſe caſe, than if the condition had been 
performed. (+) | | : 

It has been held that a court of equity could not decree againſt a 
maxim of law, and therefore it has been adjudged that if an obligee 
Joſt his bond, he was without remedy ; ſo where the party became 
remedileſs by his own acts, as by paying money without an acquit- 
tance: but theſe reſolutions and many others of the like kind of the 
common law courts, to be found in the books, have been long fince 
exploded, and it is now the daily practice of courts of equity to relieve 
in ſuch caſes, and in all others falling under the head of accident, 
though ſuch caſes may militate againſt the maxims of the common 
law. (:) | 

(f) 2 Ver. 280. (g) 1 Wms. 346. (Y) MS. Caſe in Chan. Lord Bath v. Sherwin. 
(;) 1 Roll. Abr. 376. Ibid. 373. | 


CHAPTER THE FOURTH, 
CF Specific Performances of Agreements, 


A the common law every covenant and agreement was but per- 
| ſonal, where there was no proper conveyance to transfer the 
right of the thing itſelf, and being only a perſonal covenant, where it 
was broken, the covenantee could only recover damages.—'i'hus if a 
man covenanted to ſettle his lands upon marriage, or to convey them 
for a valuable conſideration, the covenantee could only recover da- 
mages at law for the breach of fuck covenant, but had no rem vr 
the ſettlement of the thing itſelf: this was thought not a ſuſficienn 
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faction, becauſe the party who had entered into the covenant was 


obliged in conſcience not only to make compenſation for the breach 
where he could not perform, but alſo actually to perform where it was 
in his power ſo to do; and therefore a court of equity deals with the 
corrupt conſcience of the party, where he nn to perform what is in 
his power. (a) 

If a man by his anſwer owns to have made a complete agreement, 
though ſuch agreement be not in writing, yet a court of equity will 
carry It into execution: for the ſtatute of frauds and perjuries was de- 
figned to prevent fraudulent and ſurreptitious agreements, and not to 
vacate bargains that were fairly and honeſtly made ; for in theſe caſes, 
the party is bound in a court of equity, not to take advantage of the 
want of any ſolemnities, whether impoſed by common or ſtatute law; 
but if the defendant infiſts in his anſwer, either that the bargain was 
fraudulent or not complete, but merely a communication for the term 
to be further ſettled, then he may plead the ſtatute, and it ſhall be 
allowed : for in the firſt caſe, where he acknowledges the bargain to 
be complete and not fraudulent, he ought to waive the benefit of the 
ſtatute: for no honeſt man ſhould inſiſt on the want of ſolemnities, 
where he has made a fair bargain ;—and beſides, where he allows the 
bargain to be complete, and does not inſiſt on any fraud, there can be 
no danger of'perjury, becauſe he himſelf in his anſwer has owned the 
agreement, and taken away the neceſſity of proving it; but where he 
inſiſts, either that the bargain is not made, or fraudulently made, then 

e may inſiſt upon the ſtatute. (5) | 

Tf an agreement be by parol, and not figned by the parties or ſome 

one lawfully authoriſed by them, if ſuch agreement be not confeſſed, 


as is faid, in the anſwer, it cannot be carried into execution; but if 


it be carried into execution by one of the parties, and ſuch execution 
be accepted of by the other, he who accepts it muſt perform his part. 
As if A ſells his eſtate to B by parol for 1000. if A accepts the 10001. 
or any conſiderable part of it, he muſt convey his eſtate to B; for 
otberwiſe it is a fraud to accept the money of B and not convey the 
eſtate. And it could never be the intention of the ſtatute (which was 
to hinder bargains from being ſworn upon them that they never made), 
that men ſaculd take advantage of not completing bargains which they 
had made, and which were actually performed to them; for where 
there is a performance, the evidence of the bargain does not merely 
lie upon the words, but upon the fact performed, of which they have 
reaped the advantage; and it is unconſcionable that the party who has 
received the advantage of the verbal contract, ſnould be admitted to 
ſay ſuch contract was never made; for the law muſt be conſtrued 

according to natural equity, and not to execute a fraud; and the per- 
fon that receives money, and does not convey, is plainly guilty of a 
fraud, and therefore muſt not be permitted to ſay that he did not ſign, 


Where he has received all the benefit he could have had by ſuch ſign- 


ing; for that were to conſtrue the Ratute againſt frauds, fo as to pro- 
tect fraud and not ſuppreſs it. (c) 


(a) For. Row. 236, (b) Piece. Chane. 208. Eg. Abrid. 19. 2 Eq. Abrid. 4. 
p. 15, in margin. Pr. Chan. 470. 2 Ch, Rep. 284. (c) Eq. Abrid. 23. 2 Ch. 
Cal. 135. 2 Vez. 377. 8 | : 8 

Note. 
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Note. A written agreement not under ſeal, may be diſcharged by 
parol ; but a written agreement under ſeal, which is a ſpecialty, can 
not be diſcharged by parol. (4) | ; 

A ſells houſes to B for 2000. and A draws up a note of the agree- 
ment in writing, which B ſigns, but A does not. A brings his bill 
againſt B, to compel him to a ſpecific execution of this agreement, and 
it was decreed for A ; for his drawing up a note of the. agreement in 
his own hand, and procuring B to ſign it on his part, was the figning of 
B not only for himſelf, but as authoriſed by A to cloſe the agreement. 
And therefore if B had come into a court of equity agaialt A, the court 
would have decreed the agreement againſt A. 

But it is to be obſerved, that the plaintiff who exhibits his bill upon 
the ground of having performed the agreement on his part, ought to 
ſhew, hat he has performed all that is to be done on his part, or that 
he is ready to do it; for where any part (which he ſhould have per- 
formed) is become impoſſible to be performed at the time 0; exhibiting 
his bill, there he cannot have any ſpecific execution, becauſe he cannot 
ſpecifically perform his own part of the agreement. (e) 

But if a man has performed ſo much of his part of the agreement as 
he is not in ftalu quo, and is not in default for not performing the re- 
ſidue, then he ſhall have a ſpecific execution from the other party: as 
if A has contracted for a portipn with his wife, and has agreed to ſettle 
upon the wife and her iſſue, lands of ſuch value free from incum- 
brances, and he ſells part of his land to diſincumber, and is going on 
to diſincumber and ſettle the reſt ; there if the wife dies without iſſue, 
before the ſettlement be actually made, yet he ſhall have the portion, 
becauſe he cannot be in the ſame condition, having ſold part of his 
land, and there was no default in him, ſince he was going on to diſin- 
cumber and ſettle the reſt ; therefore the accident of the death of his 
wife doth not alter his right to his wife's portion. (/) | 

Where no action at law will lie to recover damages, there equity 
will not execute the agreement n ſpecie, for equity will never make 
that a good agreement, which is not ſo by law; but where damages 
are to be recovered at law for the breach of a covenant, equity will 
compel a ſpecific execution of ſuch act, for the not doing of which the 
law gives damages; and that for this reaſon, as an adequate compen- 
ſation is to be made on the covenant, the qr-ntzm of damages may be 
very uncertain ; and therefore, to prevent that uncertainty, equity will 
enforce a ſpecific execution of the thing ; for it is a certain clear rule 
of equity, that a ſpecific performance ſhall never be compelled, for the 
not doing of which the law would not give damages. (g) 

But it is to beobſerved, that where equity executes an agreement in 
pcie, it mult be ſuch an agreement as is fairly made, without any 
traud or circumvention : for the rule is, that agreements and contracts 
mult be on good conſiderations, or mutual recompence; for a court of 
equity 15 not bound to decree a ſpecific execution of agreements where 
they appear to be unreaſonable, or founded in fraud. (4) 


(4) Eq. Abrid. 21. 2 Chanc, 164, (e) Finch, 445. Lord Feverſham v. Witers, 

2 Freeman, 25. (/) Skin. 287, Gilbert's Eq. Rep. 70. Prec. Chanc. 412. 2 Ver. 
448. (g) 2 Freeman, 217. Sel. Caf. in Chauc. 63, (5) Grounds and Rudinents of 
Law and Equity, p. 18. Prec. Chanc. 538. 
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< 


Equity will relieve not only againſt fraud and circumvention in 
an agreement, but alſo againſt an hardſhip : —in the firſt, it will 
ſet the agreement aſide ; and in the ſecond, it will not carry it into 
execution. (i) | | 

If on any treaty the agreement is not reduced into writing, nor pro- 
poſed to be reduced into writing, nor executed in part, there the ſtatute 
of frauds is in the way; but if the agreement was propoſed to be redu- 
ced into writing, and prevented by fraud or practice of the other party, 
a court of equity will interpoſe and give relief; as where inſtructions 
are given and preparations made for the drawing of a marriage ſettle- 
ment, and before the completing of it, the woman is drawn by 
the aſſurances and promiſes of the man to perform it, and after to marry 


him. (&) Ty; 


So-where a man treated to lend money on a mortgage, and the con- 


veyance propoſed was an abſolute deed from the mortgagor, and a 


deed of defeazance from the mortgagee, and after the mortgagee 
had got the conveyance he refuſed to execute the defeazance, yet 
my Lord Nottingham decreed it againſt him on the fraud after the 
ſtatute. (7) | | | 

We may conciude this head with obſerving; that equity, in the 
conſideration of caſes which fall under the head of agreements, will 
determine what agreements ought to bg performed in jpecie, and diſ- 


tinguiſ them from thoſe which have no claim upon the equity of 


the court. | | | 

It will determine what acts ſhall be taken to be done in purſuance 
of, and ſhall go in ſatisfaction of the whole or part of an agreement, 
and in what caſes a covenant 1s a ſpecific lien upon the real, and- in 


what upon the perſonal. It will relieve in caſes of variance between 


the articles made previous to marriage, and a ſettlement made ſubſe- 


quent; and will determine in what inſtances money agreed to be laid 


out in land ſhall be paid to the heir, and in what inſtances not ; what 
agreements do come within the meaning of the ſtatute of frauds, and 
what within the exceptions of it. | | | 

It will diſtinguiſh between reaſonable and unreaſonable agreements ; 
and will relieve in the one caſe, and leave the party to his remedy at 
law, in the other. | | | 


(i) Bunb. 111. 10 Mod. 506. (a) Prec. in Chanc, 526, 2 Will, 65. 2 Atk 98, 


(7) 3 Ark. 388, 1 Will, 618, 1 Veſ, 297. Prec. Chang. 526. 


CHAPTER THE F1TF TH, 
Of Portions, | 


EE head of Portions, or any other proviſion for children; 
admits of a greater variety of determinations here, and of judg- 


ments on circumliances, than perhaps any other head, becauſe 2 


greater Jatitude 1sexerciſed by the court in determinations of portions, q 
and all the conſequences of them, than is to be applied to any other 


eaſes, and there is no arguing from the caſe of portions to any 


other. (% : 
(a) Teynham . Well. 2 Veſ. 207. 
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If a man limits a term to raiſe younger children's portions, to be 
paid at the age of twenty · one years, or the day of marriage, and there 
are younger children born, and they die before twenty-one, or day of 
marriage, the portions ſhall ſink for the benefit of the perſons who are 

to take the remainders by the ſettlement, becauſe the intention of the 
ſettlement is, that the eldeſt ſons who are in the remainder by ſuck 
ſettlements, ſhould take it in the moſt beneficial manner that may be; 
where ſuch proviſions are not neceſſary to be raiſed, when the child 
dies whois to be provided for, and this is following the intention of the 
ſettlement as near as poſlible, that all the parts of the family may be 
provided for out of the eſtate in the beſt manner. (5) 

So it is where a term is limited after the deceaſe of the father, to pay 
younger children's fortunes within one year after the commencement 
of the term, and intereſt to them in the mean time for their mainte- 
nance ;. there if one of the children dies within the year, her fortune 
ſhall ſink for the benefit of the heir at law, becauſe this alſo is not 
to be raiſed by the intention of the ſettlement, till the time therein 
limited. (c) . | 

In general it may be obſerved, that ſince the caſe of Pavlett and 
Paaulett {the rule laid down in which has been moſtly adhered to), the 
difference has always been taken where portions are to be paid out of 
the perſonal eſtate, and where they are to be raiſed out of the real eſtate, 
and fo execute a charge upon the inheritance of the heir; for in ſuch 
caſe, if the party for whom it is provided, dies before payment, it mall 
ſink into che inheritance, for the benefit of the heir, and his eſtate ſhall 
not be loaded for the benefit of ſtrangers only. (4) 

But where a portion was deviſed to a daughter out of a real and per- 
ſonal eſtate, to be paid at twenty-one, without ſaying, or marriage, 
and the daughter marries and dies before twenty-one, leaving a child, 
yet the court held and decreed, that by reaſon of the marriage it was 
then due; marriage being the cauſe of portions: and the Lord Chan- 
cellor ſaid, the reaſons ot all the caſes go that way; for they go upon 
this, that there being no marriage, that did not happen which was the 
caule of the portion. (e) | p 

So alſo if in a marriage ſettlement there be a term to raiſe one hun- 
dred pounds a- piece for younger children, and there be no time limited 
for the payment, there it is due and payable to ſuch children as ſoon 
as ever they are born; and therefore if they die before twenty - one, it 
ſhall go to their executors or adminiſtrators, becauſe if it had been raiſed 
immediately, the money would have gone to their executors or admi- 
niſtrators; and where it ought to have been raiſed immediately, it is 
looked upon, in a court of equity, according to the rule of the civil 

law, to be raiſed, for qui habet remedium ad rem ip/am rem videtur 
Saut. NE: | = 
It was ſtrongly urged in this laſt cafe, that the portions ſhould ex- 
tinguiſh for the benefit of the heir: and the caſe of Parolett and Puao- 
leit, firſt decreed by the Lord Keeper North, and afterwards confirmed 


(5) 2 Freeman, 93. Eq. Abrid. 267, Ver. 204. 321, 2 Ch. Rep. 286. (e) bree. 
Chanc. 290. (d) 1 Ver. 204. (e) Prec. Chance og. 3 Will. 175. 1 Ver. 20a, 
321. 2 Vent. 366. 2 Ver. 424, 617, 416. 1 Ver. 140, 213, 196, 267. (f) 1 Wil. 
401, 24 2 Willi 2764 3 Will, 20. Forreſt, 193. 2 Ver. 72+ Eq. Abrid. 268. 


upon 


2 INTRODUCTION. 


upon an appeal to the Lords, where the difference was taken between | 
a legacy out of a perſonal eſtate, and a portion to be raiſed out of the 


rents and profits of lands, was ſtrongly inſiſted upon as a caſe in point, 
ſaving that in that caſe the portion was made payable at marriage, or 


twenty-one years, and in this caſe no time is appointed, but the ſame _ 


to be raiſed out of rents and profits. (g) | 

Bat the Lord Chancellor ſaid, he knew not what reaſons the Lords 
might go upon in the caſe of Pawlert and Parvlett, but he was to make 
decrees according to his conſcience, and every caſe was to ſtand upon 


its own bottom; that he thought the caſe before him very plain and 


without difficulty; it was clearly an intereſt veſted in the daughter, and 
ought therefore to go over to her executors, and the rather, becauſe 
there was no time appointed for the payment. | 

So where one deviſed 1000. to his daughter for her portion, charged 
upon a real eſtate and payable at twenty-one, and the daughter dies 
before twenty-one, the portion ſhall ſink into the land; otherwiſe if 
no time had been limited for the payment of the portion, for in that 
caſe it will go to the executors of the daughter, and there is no dif- 
ference whether the portion 1s ſecured by a ſettlement or a will, if 
ſecured out of a real eſtate, and the party dies before it is payable. In 
either caſe it ſinks into the land: and the court ſaid chat the judgment 


in Lord Pazvlert's caſe governed this, for it appeared that the intention 
of the teſtator was, that it ſhould be for a portion, and it is expreſsly 


called a portion in the will, and then it is no perſonal legacy, but 
money to be raiſed out of the rents and profi:s of land: and the caſe 


of the Earl Rivers and the Earl of Derby differs from this: in that caſe, 


there was no time limited for the payment of the money, but here the 

payment is expreſsly to be at twenty-one years, or marriage. (5) 
Note, This ſeems to be the ſettled rule, that where no term is 

limited for the payment of portions charged upon lands, and the parties 


claiming the ſme are of tender years, though the right to the portions 


veſt in ſuch infant parties, yet they are not to be raiſed by ſale or 
mortgage, but by the rents and profits of the land fo charged. (i) 
Where lands are ſettled and deviſed in order to raiſe money out of 


the rents and profits of ſuch lands, for the payment of portions at cer- 


tain and fixed days, or for the payment of debts; here, though there 
be no clauſe of impowering the truſtees to difpoſe of the land for the 
purpoſes aforeſaid by ſale or mortgage, yet it the portions cannot be 
raiſed out of the rents and profits, ſo as to be paid at the times ap- 
Pointed, nor the rents and profits aniwer the payment of the debts 
within a reaſonable and convenient time; the truſtees may ſell or 


mortgage the lands in order to fulfil the truſt ; becauſe it is the deſign 


of the truſt, that the debts and portions thould be ſettled cut of the 


lands, and if they cannot be ſatisfied by the perception of the annual 


profits, they muſt be ſatisfied by the profits of the fee ſimple, and this 
muſt appear by an account taken of the debts and portions to be 
fotisfied out of the eſtate, and likewiſe of the annual proiits of ſuch 
eſtate. (X) | | IS 


(Z) Eq. Abrid. 348, 202. (Y Thid. 92. 2 Ver. 72. 2 Will. 604. 3 Will. 171. 
3 Will. 119, 120. (i) 2 Will. 604. () Prec. in Chanca 394. Giid. Eq. Rep. 89. 
Chan. Cal. 173. 3 Ch. Rep. 39. | 7 4 


But 
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But if ſuch -payments are to be made out of the annual profits or 
rents only, there ſuch payments muſt be made as they can without ſale 
or mortgage, becauſe the court cannot enlarge the diſpoſitions that 
perſons make of their eſtates further than the intent of ſuch convey- 
ances; ſo likewiſe if the payment had been made out of the rents 
only, the lands could not have been fold by the truſtees, becauſe the 
truſtees were confined to the yearly income of the lands. (/) 

If a father limits or deviſes portions to his daughters or younger 
children, payable at their reſpective ages of twenty-one years, or any 
other certain time, without making any other proviſion for their main- 
tenance in the mean time, and dies ; in this caſe they ſhall have in- 
tereſt for their portions from his death till paid ; becauſe the father, 
if he had lived, was obliged by the law of God and nature to have- 
provided for them; but if ſuch portions had been provided in ſuch 
manner by a ſtranger, then they ſhould not have carried intereſt in the 
mean time for the children's maintenance, becauſe it was mere bounty 
in the ſtranger, and he was under no ſuch obligation as the father was 
to provide for them, and therefore his proviſion ſhall be carried no far- 
ther than he has appointed it. (m) | 

If land is charged with portions, the heir cannot give perſonal ſecu- 
Tity for them in diſcharge of the land; nor ſhall he be allowed to pay 
before the time limited by the ſettlement, viz. full age, or mar- 
riage. (1) : 

It was laid down as a general rule, that if there be a term for years, 
or other eſtate limited to truſtees, for raiſing portions for daughters, 
Payable at a certain time, which is become a velled intereſt, they ſhall 
not ſtay till the death of the father and mother, unleſs ſome intention 
appears to poſtpone it; and if there does, the court will always take 
notice of ſuch intention, and poſtpone it accordingly ; and the court 
will lay hold of very ſmall grounds that ſpeak the intent of the parties 
to hinder the raiſing the portions in the life-time of the father and 
mother. () 

If a reverſionary term or eſtate be limited to truſtees to raiſe portions 
at a certain time, though when that time comes the portions muſt be 
raiſed, unleſs in the direction of the truſt term the intention of the 
parties appears to the contrary ; yet it has been ſaid that the court 
has gone rather too far in ſales of reverſions for raiſing portions for 
daughters, even againſt the intention of ſettlements ; Lord Chancellor 
Aace!:sficld, in the cafe of Sandys and Sandys, declares the ſelling or 
mortgaging reverſions, to be a great hardſhip, being in effe& to ruin 
a family for the raiſing of daughters? portions, and therefore he woul 
not go one ſtep further than precedents forced him. | 

So, agreeable to this doctrine, that where, upon a marriage ſettle- 
ment, lands are limited to the uſe of huſband and wife for their lives, 
remainder to their firſt and every other ſon in tail, and in default of 
iſſue male of the marriage to truſtees in truſt, to raiſe portions for 
daughters payable at twenty-one, or marriage, which ſhall firſt hap- 
pen, and out of the profits to pay 100 l. per annum for maintenance, 


1 (!) 2 —_ n er Eq. Rep. 160. 2 Will. Rep. 222. 1 Strange, 596. 
CAS, 4 Jo mM q. ri go 301. 2. Prec. Chan. . I Ver, 8. 0 Cor 
bett v. Maidwell, 2 Ver. 440, 8 * n | 
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tion, is not to be paid till the truſtees are in poſſeſſion. (p) 


that claim under the power, and thoſe that claim under the ſettlement; 3 


. Which they contracted for, though the power be executed upon them. (a) 


there a court of equity will ſupply it by their decree, and order it to 1 
be executed by the perſons intereſted in the ſeitlement, becauſe they 


- a 


the firſt payment of the maintenance, to commence after the eſtate of 
the truſtees ſhall have come into poſiefiion—huſband dies without iſſue 
male, leaving a daughter who is jointured in the premiſes; it was de- 
termined, that the portion ſhould not be raiſed in the mother's life- 
time, becauſe the maintenance which is naturally to precede the por- 


So alſo where a term was created for raiſing daughters? portions, 
commencing after the death of the father and mother, vpon truſt, to 
raiſe the portions from and after the commencement of the term ;— 
father dies, leaving a daughter, the portion was decreed to be veſted, 
but not raiſeable during the life of the mother. (4) = 


(p) T. Jones's Rep. 201. Salk. 159. 2 Ver. 458. 2 Ver. 460. 2 Will. 484. 
(2) 1 P. Will. 448. and the reaſons and authorities there cited. | 


CHAPTER THE SIXTH, 
Of Powers. 


: | \ 
OW E Rs in any ſettlement are a reſervation of ſo much domi- 
nion over the eſtate itſelf which is ſettled or conveyed. This 

power being a reſervation of ſo much dominion over the eſtate, if the 

party to whom the power 1s reſerved ſhould convey the eſtate to any 
good purpoſes, as for payment of debts, or for railing younger child- 
ren's fortunes, though the circumſtances required by the power are 
not complied with, yet a court of equity will ſupply them, becauſe 
the party having dominion over the eſtate, he may do, as far as his 
power goes, that which every owner may do with his eſtate; indeed 
he cannot go beyond the power to charge it further, becauſe beyond 
the power the eſtate is ſettled, and therefore ſo fer out of his power; 

but as far as the compaſs and extent of his power reaches, ſo far a 

court of equity will ſupply the defe& of all circumſtances ; becauſe m 

a court of equity, the circumſtances are locked upon as guards for the 

better execution of that power, and to ſecure the party that has it from 

any circumvention or ſurpriſe, and a court of equity will ſee that 
the party is not circumvented or ſurpriſed in the execution of ſuch 
power. And therefore all circumſtances that guard it are in that 
court unneceſſary, where there are no other perſons concerned but thoſe 


t 
7 
t 
becauſe thoſe that claim under the ſettlement do likewiſe claim under . 
the power, and therefore they have the full benefit of the ſettlement . 


There fore if the power be to be executed for the payment of debts in 
the preſence of three credible witneſſes, and it is executed for the pay- 
ment of debts in the preſence but of two, if there be no conveyance of 
the land itſelf, or no perſon appointed for the execution of the power, 


all claim under that power; but if the power be to be executed by a 


7 


[8 
x; 


2 


* 
1 
9 
4.3 
bb. 


(a) Gilb. For. Rom. 301. Rep. Temp. F inch, 237. | 3Kcb.5 51. 2 Freem. 308. 
Chan, Caf, 264. 85 TS 
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Will in writing, there it muſt have the circumſtances required by the 
ſtatute of frauds and perjuries to a will in writing; that paſſes lands, 
becauſe otherwiſe it is no will, and therefore cannot charge the lands 
as a will, fince ſuch wills are made void by the ſtatute, and a court 
of equity cannot break in upon thoſe ſolemnities. (5) 88 
Tenant for ninety nine years, if he ſo long live, with a power of 
charging the premiſes with a ſum of money, joins in ſuffering a reco- 
very, and declares new uſes, without reſerving a power of charging 
the premiſes with the money ; this extinguiſhes his power of charg- 


ing. (c) 


So where one makes a ſettlement with a power, that he might by deed 
or writing under his hand and ſeal revoke the uſes thereof and limit new 
uſes by the ſame or any other deed ; he revoked the ſettlement, and li- 
mited new uſes by the ſame deed, without annexing any new power 
of revocation, and by another deed he revoked the laſt uſes, and again 
declared other uſes ; and it was held, that he in the firſt deed having 
annexed a power of revoking the uſes, but as he had not annexed any 
power of revocation to the new uſes, that his power was executed by 
the firſt deed and at an end, and that by conſequence the revocation 
afterwards was without authority and void, and conſequently the uſes 
declared upon the firſt revocation muſt ſtand; and this caſe was af- 
firmed in the Houſe of Peers, and agreed to be entirely a new caſe; 


1 and was very elaborately argued on both ſides. (4) | 


Note. This caſe is law. The firſt execution of the power was here 


over the whole eſtate. 


So alſo where a man makes a feoffment without power of revocation, 


1 when he has executed the power he cannot limit new uſes, but if it 
had been with power to revoke and limit new uſes, with power of re- 


Woolſton and others, 2 Burr. 1136. 


F vocation arinexed to the new uſes, which he afterwards revokes, he 
may again limit new uſes (ſo in infinitum, taking care to reſerve new 
powers of revocation). —- But in a late caſe, where a man had power 


to limit A and B to ſuch uſes, and he by deed limits A to ſuch uſes, 


and afterwards limits B to other uſes ; and it was held that the ſecond 


appointment was good, and was different from the caſe of Helè and 


= £04, as in that caſe the firſt deed executed the power over the whole 
W eitaie, and ſo nothing remained to be executed; but an execution of 


the power in A would not prevent at any other time an execution of 
it in B; and it was held, that a perſon who had ſuch power of revoca- 
tion may revoke part at one time and part at another, but not the 


ſame part twice over, without reſerving a new power of revocation — 


And note, Theſe kinds.of power have exactly the ſame conſtruction in 
courts of law as of equity, being part of the old dominion which the 


| owner of the eſtate reſerves to himſelf out of his own property. (e) 


Where there is a defective execution of a power, be it either for the 
payment of debts or proviſion for a wife or children unprovided for, 


| equity will ſupply the defect. The difference is, between a non-exe- 


cution and a defective execution of a power; the latter will always be 


| aided in equity under the circumſtances mentioned, it being the duty 


(5) Montague ©. Bath, Sel. Chan. Caf. 35. Eq. Ab. 265. p. 3. Lev. 303. Sir T. 
Jon. 25. Chan. Rep. 283. (c) 1 Will. 778. (4) H-le v. Bond, Prec. Chan. 474. 
1 Will, 101, 2. 2 Ver. 530. le) 1 Vent. 198, 9. Zouch ex dem. Wool Ton &. 
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Power by will; every appointee under a power mult take according to 


them, and in ſuch proportion as his ſaid wife ſhould by deed or will 


of every man to pay his debts, and a huſband or father to provide for 
his wife or child ; but equity will not help the non-execution of a 
power, fince it is againſt the nature of a power, which is left to the free 
will and election of the party, whether to execute or not, for which 
reaſon equity will not ſay he ſhall execute it, or do that for him which 
he does not think fit to do him ſelf. (7) | | 
Where a power is given to be executed by a deed or will or inſtru- 
ment in nature of a will ; if the power is executed by will, it is always 
revocable to the teſtator's death, from the nature of the inſtrument. (g) 
Note. A will to paſs lands by virtue of a power, muſt be executed | 
according to the ſtatute of frauds. _ — 
There is a vaſt difference between executing a power by deed, and a 


the nature of the inſtrument executing that power; if done by will it 
muſt always have the conſtruction of a will, (viz.) it is always revo- 
cable, and may be executed fifty times without reſerving new powers 
of revocation, as the act is never complete till the teſtator's death; and 
if any of the perſons claiming under ſuch appointment ſhould die in 
the life-time of the teſtator, his intereſt would lapſe and not be tranſ- 
mĩſſible to his repreſentatives, as nothing veſted in the legatee himſelf ; 
whereas in a deed it is otherwiſe, and it veſts in ſuch perſon's repreſen- 
tatives, though he died in the life-time of the perſon executing that 
power, becauſe the act by deed was complete, and could not be re- 
voked without a power for that purpoſe. () 


A gives 1000 J. to be laid out at intereſt and paid to his wife for life, 
and then to be diſpoſed unto and among ſuch children begotten between 


appoint; and Sir 7. Clerk, Maſter of the Rolls, ſaid, tnat the wife was 
confined in her object, viz. the children, but left to her diſcretion to 
apportion it between the children; and every child muſt have ſome 
part, but as ſhe pleaſed. (7) 72 = 
If there be tenant for life with remainder in tail, and tenant for life 
has a power of making leaſes under certain terms and reſtrictions; if 
the tenant for life makes leaſes for valuable conſideration, as for money 
boa fide paid, or for valuable rent reſerved, or as a proviſion, for younger i 
children; in ſuch caſe, if all the circumſtances of the power are not pur- | 
ſued, a court of equity will relieve, as it does where any other defective 
conveyance is made; for fince the tenant's defective execution of a 
power for life has a dominion i tanto over the remainder ; the not exe- 


| 

cuting the conveyance according to the exact terms of the power, is | 
no more than a defective conveyance; and when a defective conveyance t 
is made upon a good and valuable conſideration, a court of equity Y 
always does relieve. (+) RO | | 1 t. 
But if ſuch perſon makes a voluntary leaſe, if it be not purſuant to © 

A 


the power, a court of equity will not relieve, becauſe the conveyance 
being defective, and upon no valuable conſideration, a court of equity fe 


cannot ſet it up againſt the perſon who has the legal eſtate in him; for al 
he that claims under the power, can have no better title in a court of a 
(f) 2 P. Will. 489. (g) 2 Veſey, 61. () 2 Vet. 61. 640. (i) 2 Veſ. 61. 640- " 

e: 


2 Atk. 68. (&) 3 Ch. Rep. Nel. Chan, Rep. Eq. Abrid. 342. Ch. Caſ. 159. 5 
Sel. Ch. Caſ. 55. . : - 4 
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equity than he has at law, ſince there is no valuable conſideration to 
ſet it up in a court of equity. (/) BT | 
But there are two caſes in which a court of equity will relieve the 
perſon, who comes in under a voluntary deed by ſuch power. | 
The firſt is, where any of the terms of the power become 1mpoſlible 
by accident to be executed; for a court of equity relieves againſt all 
manner of accidents, ſince it is unconſcionable for the remainder-man 
to take advantage of them; therefore if a man makes a conveyance 
with a power of revocation, in the preſence of four privy counſellors, 
and he is ſent by the King to Jamaica, where that circumſtance becomes 
impoſſible, there equity will allow him to revoke without it. (2) 
Secondly, where the remainder-man gets the deed into his poſſeſſion, 
and will not allow the tenant for life to have a fight of it, there the te- 
nant for life may execute conveyances ; and though he does not purſue 
the terms of the power, yet a court of equity will relieve, becauſe the 
remainder-man ſhall not take advantage of his own wrong, by with- 
holding from the tenant for life the fight of his own power. 

If a feoffment in fee be made to the ule of A for life, remainder to 
B in tail, with a power to A to make leaſes. tor twenty-one years, or 
three lives, reſerving rent: if A makes leaſes, theſe leaſes derive their 
eſſence out of the feoffment, and after they are made, do in point of 

time precede all the other eſtates limited by the feoffment, and the rent 
thereon reſerved ſhall go with the reverſion or remainder thereby limited 
as a rent properly ſo called, and not a ſum in groſs ; and thoſe in re- 
= mainder or reverſion may diſtrain and bring debt, as if they were ſeiſed 
in fee and had made ſuch leaſes; for ſince the ſame deed that limits 
the eſtate to A and B gives ſuch power as aforeſaid, if ſuch leaſes were 
to determine on A's death, the power would be idle, for without it he 
| might have made ſuch leaſes, but the power being to make leaſes, which 
may endure to a much longer term than the life of A, muſt be from 


the ſame root as A's own eltate. - 
But theſe leaſes can only be made by virtue of ſuch power upon WA 
eſtates executed by tranſmutation of poſſeſſion, as feoffment, fine, re- 
covery, leaſe and releaſe ; for if one bargains and ſells land to another 
by indenture inrolled for the life of the bargainee, with power for the 
bargainee to make leaſes for three lives or twenty-one years, this is of 
no effect to give him ſuch power, for here is no tranſmutation of poſ- 
ſeſlion at law, but only an uſe raiſed by virtue of the conſideration, to 
which the ſtatute of uſes immediately after the inrolment carries poſ- 
ſeſſion according to the uſe, but for no reſidue of the eſtate; that con- 
tinues wholly in the bargainor as it was before, and there the perſons 
who are the leſſees being unknown, no conſideration can ariſe from 
them to the bargainor, and by conſequence no other uſe can be drawn 
out of him; and if the uſe does not ariſe at the time of the bargain 
and ſale, it never can ariſe af:er, becauſe when the deed is once per- 
fect, its operation as to creating any further intereſt is then at an end, 
and conſequently no leaſes can be made under ſuch power for want of 
a conſideration to raiſe an uſe to the leſſees. | 

So if one covenants to ſtand ſeiſed to the uſe of himſelf for life, re- 
mainder to his wife or children, witb power for the covenantor to make 
leaſes for divers good cauies and conliderations, for life or years, this 


(/) Sel. C. Caſ. 55. (u) 2 Ch. Rep. 417. 
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power 1s ſo perfectly void, that he cannot by virtue thereof make leaſes 
to his own ſons and daughters, becauſe ſuch general conſiderations 
raiſe no uſe : ſince ſuch leaſes are to ariſe and take effect from the eſtate 
of the covenantor, there muſt be a conſideration to raiſe an uſe ; and 
if there is no conſideration to raiſe the uſe at the time of the covenant, 
it can never ariſe after, becauſe the further operation of the deed ceaſes; 
but upon feoffment, fine, recovery, leaſe and releaſe, the eſtate is ex- 
ecuted preſently, and a change in the poſſeſſion immediately made, 
there no conſideration is required to raiſe the uſes, and then by virtue 
of the power which is created at the ſame time with the conveyance 

irſelf, the leaſe may. be made at any time after, | 8 5 


CHAPTER THE SEVENTH: 


Oo . 1 Devi iſes, Legacies, Mines and Admini eaters, 


HE ſeveral branches which are intended to be the ſubject of 

this chapter being intimately connected, it will be convenient 
to conſider them together; and taken collectively they form by far 
the moſt extenſive, if not the moſt important head of relief which alls 
within the cognizance of the equitable juriſdiction of the court of 
Chancery. 
Where there are bond creditors and creditors by ſimple contract, the 
bond creditors may, if they pleaſe, ſweep away all the perſonal aſſets; 
for a court of equity cannot narrow their ſecurity: but if the ſimple | 
contract creditors exhibit their bill againſt the heir and executors, and 
alſo the bond creditors, for the purpoſe of having an aſſignment of 
their bonds, a court of equity will order the bonds to be aſſigned to a 
_ truſtee for the uſe of the fimple contract creditors, who may ſue the 
heir at law upon the bonds, in order to recover the value of the mo- 
5 ney due on the bonds to ſatisfy the ſimple contract creditors. (a) 

As to legatees there is a diſlinction; for if the legacy be upon meri- 
torious conſideration, as in fats ien of a debt, or as proviſion for 
younger children or grand-children, there equity will marſhal the aſſets 
in the ſame manner for ſuch legatees, as for ſimple contract creditors : 
and it hath been ſaid, that if ſuch marſhalling the aſſets would totally 
deſtroy or eat up the eſtate of the heir, that equity in favour of the heir 
will apportion the lands ſo as to give both the heir and legatee a ſhare, 
which mult be in this proportion, (viz.) that the heir muſt have as much 
as all the legatees taken together; for ſince he is not diſinherited by 
the will, the value of what deſcends to him mult be looked upon as 
his proportion ; for the leaving it to deſcend, was as much a deſigned 
proviſion for the eldeſt ſon as the expreſs deviſe was for the younger 
children, and therefore he muſt abate proportionably out of his pro- 
viſion, in the ſame manner as each of the younger children are to abate 
out of their reſpective e there not being ſufficient aſſets to 
anſwer. (5) 

But if the legatees were volunteers or collateral relations, for whom 
the teitator was not obliged by the law of God and nature to provide, 


(a) 1 Prec. in Chan. 2. (3) 3 Ch. Rep..89, 2 Eq. Ab. 43. p. 2. 465. p. 4. 
2 Freeman, 34. 52. 141. 181. 1 : 
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there is no marſhalling the aſſets in favour of ſuch legatees ; for a court 
of equity never interpoſes but in favour of perſons who have a merito- 
rious conſideration. . | 

A dies indebted by bond, and by his will gives a legacy of 500 . 
and deviſes his lands in fee to I. S. leaving a perſonal eſtate ſufficient 
only to pay the bond debt ; it was determined, that the legatee ſhould 
not ſtand ia the place of the bond creditor to charge the land, in regard 
the land is /pecifically deviſed, ſecus of the land deſcended to the heir: 
and the Lord Chancellor ſaid, that though equity will marſhal aſſets in 
favour of a legatee, as well as of a ſimple contract creditor, yet every 
deviſee of land is as a /pecific legatee, and ſhall not be broken in upon, 
or made to contribute towards a pecuniary legacy.—That it was a rule 
if ones gives a ſpecific legacy of a horſe, or a diamond, and alſo a pe- 
cuniary legacy of 50017. to B, and there are not aſſets to pay both, fill 
the ſpecific legatee ſhall be preferred,-and have his whole legacy ; for 
were the executor to make him contribute towards the pecuniary le- 
gacy, this would be pro tanto, to make ſuch ſpecific legatee buy his 
legacy againſt the manifeſt intention of the teſtator; and that if a ſpe- 
Cific perſonal legatee ſhall not contribute towards a pecuniary legacy, 
much leſs ſhall a ſpecific deviſee of lands. (c) 

If a man deviſes land for payment of his debts and legacies, and the 
| ſurplus to his heir, the perſonal eſtate ſhall be firſt applied in aid of the 
heir, as well for the payment of the legacies as of debts; and though 
the reſidue of the perſonal eſtate is given to the executors. (4) 

The rule of the court, as to marſhalling aſſets, and direQing ſimple 
contract creditors to ſtand in the place of ſpecialty creditors to receive 
 ſatisfaQtion pro tanto, is a very juſt and beneficial rule, and ought to be 
adhered to, and the court leans and endeavours to bring creditors 
within that rule, and extends it that all the creditors may receive ſatiſ- 
faction; but the court cannot extend this relief to creditors further than 
the nature of the contract will ſupport it, therefore it mult be a ſpe- 
ciĩalty creditor of the perſon whoſe aſſets are in queſtion, ſuch as might 
have remedy againſt both real and perſona], or either, of the debtor 
deceaſed ; it not being every ſpecialty creditor, in whoſe place the 
imple contract creditors can come to affect the real aſſets, viz. where 
the ſpecialty creditor himſelf cannot affect the aſſets, as where the heirs 
are not bound. (e) | h | | 

Where lands are appropriated for the payment of debts and legacies 
either by the party in his life-time, or by will, the rule is, that ſuch 
debts are to be paid par! paſſu, bond creditors and ſimple contract cre- 
ditors equally ; and if one of the truſtees, who is to ſell the land, is a 
bond creditor, yet he has no preference to th@xelt ; and the reaſon is, 
becauſe the lands not being originally @ ſecurity for the payment of 
thoſe debts, they became ſo by appointment of the owner; and the 
owner having appointed them to the payment 9 all his debts, no one 
debt which is upon a juſt and equitable conſideration can be preferred 
before the other, and this is as well where the conveyance is by act exe- 
cuted in the perſon's life-time, as by deviſe; for the deviſee was not 
liable to the bond creditor, though the heir was, but the eſtate by the 


(e) 1 P. Wil. 680. Vid. alſo 203, 4. in the ſame book, (4) Ch. Caf. 297. 


2 Vent. 389. (e) 1 Vel. 312. 
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_ deviſe would be totally exempt from creditors, if the truſt had n not been 

annexed to it; and the truſtee in this caſe having no lien upon the 
eſtate by his bond, muſt take it under the truſt which brings in ſuch 
truſtee and bond creditor i par! paſſu with the reſt ; and this is as well 
ſince the ſtatute of 3 and 4 V. ard M. c. 14. as before ; ; for though 
that ſtatute provides againſt the voluntary diſpoſition of lands, to the 
diſappointment of bond creditors who have a lien upon the heir, and 
ſubjects the deviſes to the payment of the bond debts ; yet there is an 
exception in the ſtatute as to the diſpoſition of lands for the payment 
of debts, and children's portions, which the teſtator by contract in his 
life-time was obliged to pay; and therefore ſimple contract creditors 
are in equal degree with bond creditors, as they were before the making 
of chat ſtatute. (7) 

But if land be deviſed to executors to be ſold, or a power deviſed to 
them to ſell, in that caſe, the meuey ariſing from the ſale is aſſets, and 
ſhall be diſtributed according to a courſe of adminiſtration, becauſe it 
being the intention of the teſtator to make the lands perſonal aſſets, 
equity muſt follow the intention of the teſtator, and diſtribute them in 
a courſe of adminiſtration. | 
It may be material to obſerve here, that before the ſtatute of fraudu- 
lent deviſes, 3 and 4 V. and M. c. 14. the deviſee of an eſtate was not 
obliged to pay ſpecialty debts of the teſtator, becauſe the deſcent was 
broke, and thai alſo was the rule of equity before the ſtatute, unleſs 
there were {ome particular circumſtances in the caſe ; but this court had 
been often attempting before the ſtatute to make a deviſe liable to ſpe- 
cialty debts, but were not able to come at it, which was the occaſion 
of the ſtatute. (g) | 

And with reſy-& to the heir before the ſtatute, he would have had 
in this court the benefit of the perſonal eſtate in eaſe of the real; but if 
there was no perſonal, the heir could have had no relief, not fo much as 
a contribution from the devitee. (5) 

By force of this ſtatute, the deviſee is made liable at law, and the 
action muſt be brought jointly againſt the heir and deviſee. So alſo in 
this court ſince the ſtatute, where one ſeiſed of lands in fee binds him- 
ſelf and his heirs in a bond, and deviſes his lands to J. S. in fee, and 
dies ; it has been determined, that in a bill brought by the obligee in 
the bond, to ſubject the deviſee to the payment of debts, the deviſor's 
heir muſt be made a party. In this caſe the court ſaid, It is the act of 
Parliament which made this aſſets in the deviſor's hands, and hat re- 
quires the heir to be made a defendant ; you muſt follow the remedy 
therein preſcribed, and this bill in equity is as an action at law; other- 
wiſe if there were no heir, and perhaps it might be otherwiſe too äf the 
bill had charged that the paar) had made inquiry and could find or 
diſcover no heir. (:) 

The rule in equity is, chat to ſatisfy a ſpecialty debt, perſonal aſſets 
mult be firſt applied, and if deficient the real aſſets deſcended. And 
where a bill was to have ſatisfaction out of aſſets deſcended and deviſed, 
Lord Talbot directed, if the perſonal eſtate was not ſuffibient, an account 
was to be taken of aſſets deicended, and if thoſe were deficient, then FE 


(F) 2 cha. Caf. 54. (g) 2 Atk. 432. (6) Ibid. (i) 1 P. Will. 100. 
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aſſets deviſed ; which ſhews his opinion as to the order in which aſſets 

were to be marſhalled. (4) . ; 
If a man mortgages his eftate and dies, the heir of the mortgagor may 
demand the benefit of the perſonal eſtate after all debts and legacies 
aid in exoneration of this mortgage, though there was an expreſs de- 
viſe of the r-/auum to the executor ; and the reaſon is, becauſe the per- 
' ſonal eſtate is the fund for payment of all debts, and the mortgage mo- 
ney is a debt, Whether there be a covenant for the payment of it in the 
mortgage deed or not; but if there be an expreſs clauſe to exempt the 
perſonal eſtate from ſuch debt, or words tantamount, there the load 
lies upon the heir, becauſe it is the will of him who has the domi- 
nion over both eſtates, that the real eſtates ſhould be charged in ſuch 
manner. (/). e 
If a man deviſes lands for the payment of his debts and legacies, and 
deviſes his perſonal eſtate to his executor, yet ſuch perſonal eſtate ſhall 
go in exoneration of the real eſtate, becauſe the remainder after the 
debts and legacies goes to the heir, and the perſonal eſtate is the natural 
fund for the payment of the debts and legacies : and in this caſe the 
| deviſe to the executor ſeems to be no more than ſurpluſage, ſince the 
perſonal eſtate would have gone o him without ſuch deviſe. () 
There is a benefit one way to a ipectfic legacy, which is, that it ſhall 
not contribute; ſo there is a hazard the other way, for inſtance, if ſuch 
. ſpecific legacy (being a leaſe) be evicted, or being goods (be loſt or 
burnt), in all theſe caſes ſuch ſpecific legatees ſhall have no contribu- 
tion from the other legatees, and cheretore ſhall pay no contribution 
towards them. (yu) | 

Executor or adminiſtrator may prefer his own debt, and pay or retain 
that to himſelf before creditors in equal degree with himſelf; but an 
executor or adminiſtrator may no: prefer his 9yn debt before that of 
another executor or adminiitrator, being in equal degree; as where A 
and B, two bond creditors, took out adminiſtration jointly, A got into 
his hands the whole of the effects, and retained them for his own debt 
againſt B; and whether he could retain was the queſtion. Sir J. 
Jeky!l—Tihe rule of the court in caſes of retention is, that unleſs the 
party can ſhew a legal right to retain, ine court never gives it him; at 
law no doubt executors or ad miniſtrators may retain againſt creditors of 
equal degree, and the reaſon is, if ſuch retention was not allowed, the 
executor, in caſe of a deficiency of aſſets, would have no way of obtain- 
ing ſatisfaction for his debt, as he-cannot ſue himſelf. 

But one executor or ad minitrator cannot ſue the other at law, for 
they are conſidered as one perſon, and the receipt of one is the re- 
ceipt of the other, and the receipt of one mult accrue for the benefit of 
both; and ſo decreed A to account for a moiety to B. (o) | 
Where a man makes a will and appoints an executor, and gives him 
a legacy, and does not diſpoſe of the reſidue of his eſtate, ſuch executor 
will be a truſtee as to the ſurplus for the next of kin. (p) 

This was the firſt caſe upon this head; but many diſtinctions have 
been taken ſince; making a man an executor is a gift in law of the per- 


( 1 Atk. 434. Pit and Ray, Caf, Temp. L. Talbot. (J) Prec. Chance. 2 Salk. 
449. 2 Ch, Rep. 273. (n) 2 Ver. 302-309. 2 Eq, Abrid. 494, 504. (n) 1 P. 
bn 541. (o) Chapman and Turner, 4 Burn. Ec, Law. (e») Foſter and Manch. 
IVex. 473. | i ; 
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ſonal eftate, and therefore unleſs it appears that the executor has a 


legacy, or was intended to be an executor in truſt, the executor will 
be intitled to the perſonal eſtate undiſpoſed of at law and in equity; 


but where a neceſſary implication, or a violent preſumption appears, 


that the teſtator by naming the executor meant to give him only the 


office of executor, and not the beneficiary intereſt, he ſhall, although he 
has no legacy, be conſidered as a truſtee only for the next of kin. (2) 


It was ſettled by Lord Hardawicke in two caſes, that where an executor 
has a legacy ſo as to make him a truſtee for the next of kin, as to the 
ſurplus in equity, yet that the executor ſhall be allowed, if he can, to 
give eyidence by parol, that the teſtator intended to give him the reſi- 
due, and ſuch evidence is now conſtantly admitted, becauſe the exe- 
cutor, by being made ſo, has the legal eſtate in the teſtator's perſonal 
eſtate, and the right of the next of kin is but a truſt in equity; and 
fuch evidence is admiſſible in ſupport of his legal right, and to rebut 
the equity of the next of kin. (7) Lat | | 
A deviſed the reſidue of his real and perfonal eſtates not before de- 
viſed, to his two executors as tenants in common ; one of the executors 


was indebted: to the teſtator by bond; and although it was agreed, 
that making a debtor an executor was a releaſe at law of the debt, ex- 


cept againſt creditors, yet it was reſolved, that the bond was not re- 
leaſed or extinguiſhed in equity, but that the debt was aſſets in equity 
to pay debts and legacies, and that the executor muſt account with the 
other reſid uary legatee for a moiety. Grown and Selwyn, Forrefler 240. 
Per L. Talbot, and afterwards upon an appeal aflirmed in the Houſe of 
Lords. | El | 

Where an executor or adminiſtrator before probate, or taking out 
adminiltration, files a bill, and after proves or adminiſters, ſuch ſubſe- 
quent adminiſtration relates to the death of the inteſtate; and ſo the 
probate, though ſubſequent to the filing of the bill, is good, and the 
taking out letters of adminiſtration may be charged either by amend- 
ment or ſupplement. | 8 

Mete. Adminiſtration taken out in a foreign court, as at Paris, is 
not taken notice of by our courts. 


Wherever a demand is made out of aſſets certainly due, but payable 


at a future period, the perſon entitled thereto may come into this 
court againſt the executor, to have it ſecured for his benefit, and ſet 
apart in the mean time, that he may not be obliged io purſue theſe 
aſſets through ſeveral hands.—So a bill mzy be brought to ſecure a 


_ contingent intereſt deviſed over, otherwiſe it may be waſted in the 


mean time, and the coſts ſhall be paid out of the teſtator's aſſets, who 


has by his will occaſioned the difficulty. /) | 
The adminiftrator at this day is not a ſervant to the ordinary, but 
has as fixed an intereſt as an executor who is appointed by the party 
himielf ; and though the ordinary is by the ſtatute 21 H. 8. c. 5. re- 


ſtrained to grant adminiſtration to the next of hlood ; yet he is not. ſa 


reſtrained as to make an adminiſtration granted by him, though con- 


trary to the ſtatute, a mere nullity ; for if ſuch adminiſtration was 
void, then all diſpoſition of the goods of the inteſtate, pending the ſaid 


adminiſtration, and before the repeal of it, would be void alſo, and 


(2) 2 Atk. 18. 46. (7) 2 Atk. 68. (JI Veſ. 283. 3 Will. 304. 
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after it was repealed, trover would lie for theſe goods, which cannot 
be : thus if an adminiſtration committed to a creditor be afterwards 
repealed at the ſuit of the next of kin, the creditor ſhall retain againſt 
the rightful adminiſtrator, and all adminiſtration of goods made by 
him ſhall ſtand. And it was ſaid in the laſt caſe, that in the vacation 
time one may reſort to Chancery, and upon a ſuggeſtion, that the Spi- 
ritual Court has proceeded to grant adminiſtration to a wrong perſon, 
may have a prohibition out of that court returnable into the King's 


Bench or Common Pleas (7) 


If a legacy be left to a man of full age, the executors ſhall anſwer 
intereſt after the year from the teſtator's death, from the time the legacy 
is demanded by the legatee, becauſe it is a depoſit in the hands of the 
executors for the benefit of the legatee, and that depoſit muſt be 
anſwered upon demand. But if it be a legacy to infants, there it ſhall 
be anſwered with intereſt from one year after the death of the teſtator, 
becauſe the executor is conſidered as a truſtee, who ought to act for the 


benefit of the infant, and who ought to put out his legacy under the 


decree of the court. (2) | 
Charitable legacies that are pecuniary ſhall, on a deficiency of aſſets, 
come into average, as well as other pecuniary legacies. (w) 


Fd 


Note. The rule of proving a will in Chancery is this, viz. If 


the ſubſcribing witneſſes to a will of land are all living, they muſt all 


be examined; if all three are dead, the court will give credit to the 


hand-writing, and therefore, proof that they are all dead, and alſo proof 
of their hand-writing, is ſufficient to eſtabliſh the will. 

And a court of equity requires all three to be examined, if living, 
and if any of them are beyond ſea, and not amenable to the court, yet 
he or they muſt be examined by commiſſion, and it muſt be proved that 
you could not examine him or them, or that they could not be exa- 
mined ; and proving them abroad, without alſo proving an attempt to 
examine them, will not do. This is the rule in equity. At law it is 


othewiſe: for the common way is to call but one witneſs to prove the 


will; but that is where there is no objection by the heir, for he is en- 
titled (if he pleaſes) to have them all examined; but then it is incum- 
bent upon him to produce them, for the deviſee need but produce one, 


if that one will prove all the requiſites ; where all the witneſſes are 


dead, their death and hand-writing muſt be proved ; but whether all 
the circumitances neceflary to the execution and atteſtation are had or 
not, 1s evidence to be left to a jury. (x) 

With reſpett to perſonal eſtates, the rule in equity is, to produce the 
probate and not the will ; ſo if a feme covert or an infant executes a 
power relating to a perſonal eſtate by will, the will being teſtamentary, 
the probate muſt be produced, but ſuch probate is not evidence that the 
ee is well executed; for to ſhew that, the original inſtrument muſt 
e produced and ſhewn proved. () 

In a will deviſing lands three witneſſes muſt ſubſcribe their names in 
the preſence of the«eſtator, ſo a will in writing revoking a will of land, 
mult be ſubſcribed by three witneſſes, but this need not be in the pre- 
ſence of the teltator, | G 


< 


— 


( ) 1 P. Will. 25---41. (2) 1 Veſ. 310. 2 Veſ. 563. Prec. Chanc. 11. 2 Eq, 
Abrid. 564, 569. Ver. 196. (6) 1 Will. 423. (x) 2 Veſ. 249. () Per Sir T. 
dr well, Maſter of the Rolls, 1772. 
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Of the Juriſdiction of the Court of Chancery, in Matters not imme- 
 diately referable to either of the foregoing Branches. 


HE court of Chancery will compel a huſband to give alimony 
to his wife. So, if the wife is ſeparated by the cruelty of the 
huſband, and afterwards 60007. part of her portion, is prayed to be 
veſted in lands, to be ſettled, purſuant to articles, upon the huſband for 
life; the court will decree that the ſame ſhall be ſettled for the ſeparate 
uſe of the wife until cohabitation, So it will an additional portion 
which accrues to the wife after ſeparation. (a) OO 
If a rent be reſerved upon a leaſe, it may be apportioned in equity 
where it ſhall not by law: as if a common 1s recovered out of part of the 
land demiſed, though the land itſelf is not evicted; yet the rent ſhall 
be apportioned, if after the recovery the rent reſerved is too great. (5) 

So if a parſon, incumbent of a rectory, and the grantee of the next 
avoidance, join in a leaſe of tithes, the rent to be paid at Fa/ and 
Martinmas, and the parſon dies before Martiumas, the leſſee having col- 
lected the greateſt part of the tithes, equity will apportion how much 

rent ſhall be paid to the executor of the parſon, and how much ta 
the grantee. (c) | 5 | 8 : 

This court will relieve where unreaſonable engagements have been 

* made, or engagements without conſideration. | 

It will reduce the general cuſtoms of a manor to a certainty, and will 
relieve a copyholder againſt the ill uſage of the lord. | 

This court will alſo aſcertain the fines of copyholders, decree for a 
liberty of common, fiſhing, &c. and upon every interruption order an 
attachment. 1 | | 

This court will confirm an arbitrament made purſuant to an order of 
the court ; and may confirm it in part, and make it void in part. (4) 

So it will enforce an award, made on ſubmiſſion of the parties, with- 
out an order of the court. And that, though the award was defective: 
as where land was awarded to A, where it was intended to be to him 
and his heirs, as appeared by the depoſitions of all the ſurviving ar- 
bitrators. (e) | | a | 

So cn the other hand, this court will relieve where the award ap- 
pears to be unreaſonable, or where it appears the arbitrators miſtook 
the fact or the law. (ff) | 3 | 

And the court may examine the reaſons and grounds of the proceed- 
ings of the arbitrators, and what matters they conſidered : and where 
the award is repugnant, or impoſſible to be performed, or made without 
the aſſent of the parties, though the ſolicitor aſſents, a court of equity 
will in ſuch and 1n all caſes of corruption or partiality, on the part of 
the arbitrators, or where they exceed their authority, relieve. (g) 


(a) 1Ch. Rep. 44. 2 Ver. 493. 2 Ver. 677, () Caf. Chan. 37. (c) 2Ver. 
204. (d) Caf. Chanc. 86, 48. (e) 2 P. Will. 450. 1 Chanc. Rep. 85. (/) 2 Ver. 
705. &) Caf. Chanc. 87, 279. 2 Ver. 251, 4%5, 


Note, 
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Note. By the ſtatute 9 and 10 V. 3. c. 15. in matters in which there 
is noremedy but by perſonal action or ſuit in equity, parties may agree 
that their ſubmiſſion to an award be made a rule of any of his Majeſty's 
courts of record, and inſert ſuch agreement in their ſubmiſſion ; which 
agreement ſo inſerted, ſhall, on affidavit read and filed in court, be 
made of record, and a rule of court ſhall be, that the parties be con- 
cluded by ſuch award, and if they refuſe to obey it, proceſs of contempt 
to a rule of court ſhall iſſue, and not be ſtayed by any other court of 
law or equity, unleſs it appear on oath, that the arbitrators miſbehaved 
themſelves, and ſuch award was procured by corruption or undue 
means: but an award by corruption or undue means ſhall be ſet aſide 
by any court of law or equity, fo as complaint be made in the court 
where the rule was made for ſuch ſubmiſſion, before the laſt day of 
the next term after the award publiſhed. And therefore, by virtue of 
the above ſtatute, a ſubmiſſion to an award ſhall be made a rule of 
equity, as well as of the courts of law. (5) | 
The court of Chancery will compel every perſon concerned in the 
_ eſtate of the bankrupt, to make a diſcovery to the aſſignees under the 
commiſſion ; and though he was ſervant to the bankrupt, and had 
given an account to him, and was examined before the commiſſioners ; 
this was ruled upon a plea of ſuch matter, and the plea was over- 
ruled. (:) N a OS. 

So this court will have proof of a debt if the commiſſioners diſallow 
it, and will direct a diſtribution of a debt, recovered by the aſſignees, to 
the creditors of the bankrupt, if the aſſignees are in fault; ſo where a 
fraudulent diſtribution is made, as if made before the lands and effects 
were ſold, a court of equity will diſallow the ſame. (4) 

So this court will aid a creditor of a bankrupt, being an aſſignee of 
ſtock, before the bankruptcy, and though ſuch aflignment was only ex- 
ecuted to him the day before the bankruptcy, for there may be a juſt 
reaſon why.a bankrupt ſhould prefer one creditor to another; but if 
the aſſignment be of the whole of the bankrupt's eſtate, to prefer any 
creditor, there it will be void, and this court will not relieve if the 
party is not a bankrupt at law : for there is no ſuch thing as an equi- 
table bankruptcy, but the bankruptcy muſt be a legal one. (2) 

The court of chancery will relieve by original bill upon à gift to cha- 
ritable uſes, within the ſtatute of the 43 El. c. 4. and will oblige truſ- 
tees to charitable uſes to act or aſſign their truſt; and by a bill filed by 
and in the name of the Attorney General, will ſettle or direct the diſpo- 
ſition of a real or perſonal eſtate to charitable uſes. But note, If the 
gift is not for a charity within the 43 EI. the bill ſhall not be in the 
name of the Attorney General. () | 

If lands are given to charitable uſes, and afterwards by improvement 
they become of greater value, a court of equity will direct the improve- 
ment to be made to the ſame uſes ; ſo it will decree a gift to a chari- 
table uſe though it 1s void at law; and in judging upon pifts to chari- 
table uſes, decrees the charity as near as it can to the intention of the 
teſtator. (2) | 


(4) Com. Dig. tit. Award. (i) 2 Ch. Caſ. 73. (I) 2 Ver. 162. (J) 2 P. Will. 
240. and the reaſons and authorities there cited. (m) Skin. 645. Cat, Chan. 158. 
2 Ver. 387. (n) Prec, Chan. 225, Caſ, Ch, 135. 2 Vent. 347. 

Where 
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Where commoners agree to incloſe a commen, a court of equity 
will compel the performance of ſuch agreement, and will ſend down 
a commiſſion for ſettling the title of all the commoners ; but 20e, This 
court will not retain a bill for this purpoſe, unleſs there has been a pre- 
vious agreement between the commoners for an incloſure, or ſome 
benefit to be derived from the incloſure, be alledged. (o) 

So where one commoner had brought an action on the caſe againſt 


another commoner, for oppreſſing the common, and had recovered 10 J. 
damages, a bill was brought by the defendant at law to examine his 


witneſles, to prove his right of common; and per Cur, Such a bill is 
not to be acknowledged in this court: a commoner ought not to come 


here to prove his right of common until he has recovered at law in af- 
| firmance of his right; but if the bill had been, that one commoner had 


recovered one ſhilling, or other ſmall ſum, for damages againſt plain- 


tiff, for oppreſſing the common, or for uſing the common where he 


ought not; and therefore, that the other commoners might accept of 
hke damages for what was paſt, to prevent charges at law, that had 
been in the nature of a bill of peace, and been a proper bill in this 
court. (p) 

If the lord ineloſes by way of approvement within the ſtatute of 


Merton, the court will not eſtabliſh it before a trial at law, whether a 


ſufficiency of common remains, and neither will the court enforce the 
agreement to a ſtint of common againſt thoſe who do not agree, 
though the greater part of the commoners agree. (9) 

A bill lies for the ſeverance of copyhold and freehold lands inter- 
mixed, and alſo to aſcertain the cuſtoms of a manor. And in caſes 
where a man has a right by cuſtom or preſcription, for which his re- 
medy at law is deſective, a court of equity will relieve, and will direct 
a trial of a cuſtom or preſcription, to avoid multiplicity of ſuits. (i) 

Tithes are within the equitable juriſdiction of the court of Chancery, 
aud this court will compel payment thereof. 

It has been held after demurrer, that the executor of a parſon may 
exhibit a bill for arrears, in the time of his teſtator, without offering to 
take the ſingle value; and the reaſon is, becauſe he is not entitled to 
the. penalty of the ſtatute 2 and 3 Ed. 6. c. 13. as the parſon is, but it 


3s incumbent vpon the parſon himſelf to make an offer to take the | 
ſingle value. (/) 


This court will make a partition of land by commiſſion, and, though 
the eſtate be in truſt for A ard B, in tail, and A be an infant, but the 
conveyance from the truſlees ſhall be poſtponed till the full age of A, 
that he may join in confirming the partition; and this is grounded 
upon the ſtatute, which makes one tenant in common accountable to 
the other, ſo that now lince the ſtatute they are become truſtees for one 


another. (7) 


A common recovery, by ceſtui gue truſt, ſhall have the ſame opera- 
tion upon a truſt in equity, as it ſhall have by law, where it is ſuffered, 
of an eſtate at law; and this court will aid defects in recoveries or 


fines. 079 


(e) 1 Chan. Rep. 2 59. 2 Ver. 103. (þ) "VG 309, zog. (9) 2 Ver. 301. 356, 
$75. (r) Chan. Rep. 114. 2 Ver. 22. 266. * 1 Ver. 60. 0 2 P. Will. 5194 


Rents 


0% Eq. Abrid. 258, 
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Rents ſhalk be recovered in equity where there is no remedy for 
them at law, as a rent ſeck ſhall be decreed, though the grantee never 
had ſeiſin. So if there be no attornment to the grant. (w) 


(wv) Caf. Chani 79. 147. Ibid, 184. 79. 


CHAPTER THE NINTH. 


Of the equitable Furiſdiion of the Court of Chancery with reſpect ts 
foreign Courts : The Court of Equity in the Exchequer-chamber ; 
the Courts of Equity in Counties Palatine ; the Ecelgſiaſtical Courts; 
the Courts of the tuo Univerſities ; and the Court of Admiralty. 


And firſt of its equitable Furiſdition auith reſpect to foreign Courts. 


HO UG this court cannot hold plea of land ſo as to bind 
the right thereof, but only the perſon, it often, where the party 
is in England, holds plea as well touching land, as other matters done 
in Jrelaud, or in the plantations, or other dominions of England, where 
the things ſought, or to be performed, are only perſonal : for though 
it cannot come at the poſſeſſion or profits of lands out of the realm, by 
a ſheriff or other commiſſioner; yet it will regulate the party's con- 
ſcience in ſuch perſonal matters and acts as he may do; and will im- 
| Priſon him if he does them not. (a) 
So that if a fraudulent tranſaction ariſes within the juriſdiction of 
this court, and between parties reſident in this kingdom (though ſuch 
tranſactions related to lands in Trelaud), the Engliſh court of Chancery 
will relieve in ſuch caſe, as it has done in many ſimilar caſes reported 
in the books: as where A exhibited his bill to be relieved againſt an 
annuity or rent charged upon lands in Jre/and, and ſetting forth, that 
the ſaid grant was obtained upon a fraudulent praQtice in London; the 
defendant pleaded to the juriſdiction, that the lands lying in Ireland, 
the matter in diſpute was properly examinable in the court of Chancery 
there ; but the court over-ruled the plea, and ordered the defendant to 
pay coſts for endeavouring to ouſt the court of its juriſdiction; and the 
court mentioned the caſe of Archer and Preſton, in which caſe, if in 
any, the juriſdiction was local, the matter there being not only for land 
that lay in [e/and, but of a title under an act of ſettlement there, yet 
the defendant coming into England, a bill was exhibited againſt him 
here, and a ne exeat regno granted, and he put to anſwer a contract 
made of thoſe lands; and when he departed into Ireland without an- 
ſwering, he was ſent for over by a ſpecial order from the King, and 
made to anſwer the contempt, and to abide the juſtice of this court ; 
for the King will maintain the authority of his courts when they act 
according to law and reaſon. (5) Fe 
So where a truſtee of lands which lay in Felaud lived here, a court 
of equity decreed the truſt; and it was faid by the plaintiff's counſel 
in the argument of that caſe (and not denied), that a truſt was purely 
perſonal, and that a court of equity here might as well hold plea of a 


(a) Prac. Reg. 226. (5) 1 Ver. 77. 
truſt 
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truſt that concerned lands in Ireland, as the courts of law may of other 
perſonal contracts, though the ſame m:ght concern lands in Ireland 3 
as if a man being here, in Zng/a, enters into a bond for granting a 
rent-charge out of lands in reland, ther» .: no queſtion but it may be 
ſued in any of che courts here; ſo a cover.ant entered into in Treland, 
or a contract made there, may be ſued here, and fo e converſo : for- 
merly, indeed, it was held (upon the principle that Ireland was a con- 
quered country, and that though it had court of its own, yet they were 
by the King's grant, but not excluſive of the courts here} that a decree 
of the Engliſh court of Chancery might as well bind lands in Ireland, 
as by every day's practice it did lands that lay in foreign plantations ; 
and a /cire facias has been brought in the court of Chancery here, to re- 
peal a patent of lands in Teland; and it has been reſolved, that lands 
in Ireland ſhall be aſſets to ſatisfy a bond debt here, but otherwiſe lands 
In Scotland; but certainly at this day ſuch doctrine would be diſcoun- 
tenanced. -(c) | 

A decree of this court will not bind lands in Scotland; and now we 
may add Ireland (whatever might have been the practice of former 
times) ; but it is ſaid, that a bill may be brought in Chancery to fore- 
cloſe a mortgage on lands out of the juriſdiction of the court, if the 

mortgagor reſide within it; for equity agit in perſonam, et non in rem. (d) 

As where A, owner of the iſland of Sark, mortgaged the iſland to B, 
the plaintiff's inteſtate, for 500 years, in conſideration of p00 J. The 
bill was, that the defendant might redeem, or be forecloſed; the de- 
fendant pleaded to the juriſdiction of the court, that this iſland was 
part of the duchy of Normandy, and had laws of their own, and were 
under the direction of the courts at Guernſey, and not within the juriſ- 
diction of the court of Chancery, (and for this, 4 Int. 484. 2 Ander/: 

Rep. 115. Kell. 202. were cited ;) but the Lord Keeper over-ruled the 
plea, becauſe the mortgage was of the whole iſland, and for that the 
court of Chancery had alſo a juriſdiction, the defendant being ſerved 
with the proceſs here, and eguitas agit in perſonam, which 13 another an- 

ſwer to the objection. (e) 7A 5 | 


(c) 1 Ver. 420---429. Latch. 234. Co. 6. Rep. (d) 1 Salk. 404. (e) 1 Ver. 444- 


CHAPTER THE TENTH. 


Of the Juriſcliction of the Court of Chancery, with reſpect to the 88 
| of Equity in the Exchequer Chamber, | 


T HE court of equity in the Exchequer Chamber, though a par- 
ticular, is not an inferior juriſdiction. : | 
But where A brings a bill in this*court to forecloſe B, and B pleaded 
that he had already exhibited a bill againſt A in the Exchequer to re- 
deem, to which A had anſwered, and the ſubject- matter of that ſuit 
being the ſame with A's bill in this court; B pleaded the precedency 
and priority of the former ſuit in the Exchequer, in bar to A's bill here; 
bur the court upon argument over-ruled the plea with coſts, and ſaid, 
this court muſt deny juſtice to none, and a plaintiff has a right to com- 
Sp | KD | | mence 
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mence his ſuit in what court he pleaſes, and the Chancery was the 
higheſt court of equity, and though the Exchequer was an ancient 
court of equity, yet the ſame was but a private court. (a) 

A perſon may bring a new bill in the court of Chancery, though his 
bill in the Exchequer may have been diſmiſſed ; and after a decree in 
the Exchequer, which was confirmed in the Houſe of Lords, a new 
bill has been brought in the court of Chancery. (5) 

A bill may be brought in this court, as well as in the Exchequer, 
for the non-payment of tithes. | 

But where aſſignees, under a commiſſion of bankruptcy, brought a 
bill for an account againſt ſome perſons who had ſeized the bankrupt's 


eſtate, by virtue of three extents, —one being for the King, and the 


other two being extents in aid, —the bill was diſmiſſed, the matter 
being properly cognizable in the court of Exchequer, which is the 
King's court of revenue, for the court of Chancery will not examine 


the quantum of the King's debt, nor how far extents ſued out are ne- 


ceſſary. (c) 

But where a bill was brought to be relieved againſt an extent, taken 
out by the contrivance of a farmer of the exciſe, who having a debt 
owing to him by a man that had failed, procured the King to :ake that 
debt in aid, and by that means to defeat all other creditors ; the court 
declared, that where a farmer of the exciſe (as the principal caſe was), 
or other accountant to the King, had ſufficient eftate of his own to an- 
ſwer the King's debt, and ſhould uſe this trick to defeat other credi- 
tors, by getting the debt owing to him to be taken in aid of the debt 
to the King, ſuch perſon ſhould refund, with coſts; and the ſame was 
decreed accordingly. (d) | | l 3 

So this court will relieve when it appears to be a fraudulent con- 
trivance, by an extent in aid, to gain a preference to a debt of an in- 


ferior nature. (e) 


(of x Ver. 220. (5) 1 Ch. Caf. 155. 233. Caf. in Eq. 135. (c) 2 Ver. 426. 
(d) 1 Ver. 469. (e) 2 Ver. 426. But wid. the caſes of Dickinſon and Molyneux, 
Prec. Ch. 47. and Brown and Bradſhaw and others, Ibid. 1 53. where a contrary doc - 


trine is held. 


CHAPTER THE ELEVENTH. 


Of the Juriſcliction of the Curt of Chancery with reſpect to the C ourts 
of Equity in Counties Palatine ;, the Courts of the two Univerſities x 


: and the Court of Admiralty. 


HE principal of the inferior juriſdictions in England are thoſe 
of the counties palatine of Chefer, Lancaſter, and Durham, the 
courts of the great ſeſſion in Wales, the courts of the two Univerſities 
of Oxford and Cambridge, the courts of the city of London, and the 
Cinque Ports. Theſe are neceifarily bounded by the locality, either of 
the {ubje of the ſuit, or of the refidence of the parties litigant. Where, 


therefore, thoſe circumſtances occur which give them juriſdiction, they 


have excluſive juriſdiction in matters of equity as well as matters of 


law; and they have their own peculiar courts of appeal, the court of 


Chancery aſſuming no jurifdiction of that nature, though it will in ſome 
Vor. 1. "WF | Caſes 
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caſes remove a ſuit before the deciſion into the Chancery by. writ of 
certiorari. When therefore it appears on the face of a bill, that another 
court of equity has the proper juriſdiction, either immediately, or by 
way of appeal, the defendant may demur to the juriſdiction of the 
court of Chancery. (a) 

A bill for lands lying in the county palatine of Chefler, was diſmiſſed, 
becauſe the matter was cognizable only within the county palatine, 
* and might be determined by the Chamberlain there. (5) 
= - So a bill being brought in this court for certain debts in the county 
* palatine of Che/ter, where the defendant oY was on that account 
_ diſmiſſed. (c) 

But if a man hath cauſe to complain in equity ol a matter ariſing 
within a limited juriſdiction, if the defendant lives out of the limits of 
that juriſdiction, he may be proceeded againſt by bill in the court of 
Chancery. (4) 

A man cannot fſue_in the Chancery of Cheſter, for a thing which i in 
intereſt concerns the Chancellor there, becauſe he cannot be his own 
judge; therefore he may in that caſe ſue in the court of Chancery, 
otherwiſe there would be a failure of juſtice. (e) 

The charters of the two Univerſities, impowering them to inquire 
180 and proceed in all pieas' and quarrels in law ard equity, are properly 
3 to be extended to ma: ters at common law only, or to proceedings in 
1 equity which may ariſe in ſuch caſes only, and not to mere matters of 
equity, which are originally ſuch as to execute agreements in ſpecie; 
and conuzance of pleas is never to be allowed, unleſs the inferior j Ju- 
riſdiction can give remedy ; the Univerſity courts can only excommuni- 
cate and impriſon, but cannot proceed to a ſequeſtration of lands; 
therefore where the plaintiff ſets forth in his bill, a contract under ſeal 
with the defendant, for making a leaſe of certain lands in Middliſex, 
and prays an execution of the agreement, to which the defendant 
pleaded, that he was head of a college in Oxford, and pleads his pri- 
vilege of being ſued these, the court over-ruled the plea, for the 
- Univerſity Court could not give complete relief. () 
Note. A claim of privilege cannot be put in by writing, but mult 
be by way of plea, but it need not be upon oath. (g) | 
And if a ſuit is inſtituted againſt different perſons, ſome of whom 
have privilege and ſome not, or if one defendant is not amenable to 
the particular juriſdiction, a claim of privilege will not hold. (4) _ 
So where there is a particular juriſdiction, and the parties to litigate 
any queſtion are both reſident within the juriſdiction of the court of 
Chancery, the court of Chancery will hold juriſdiction of the cauſe. (7) 
A court of equity will retain bills for the wages of ſeamen, aud 
though they. are recoverable in the court of Admiralty, and are pro- 
perly chargeable upon the bottom of the ſhip; and Sir Jcbn Trevor, 
Maſter of the Rolls, uſed to fay, that equity had a concurrent juriſ- 
diction. (4) 
So where a caſe was within the mercantile law, yet it being admit- 
ted by the anſwer, that the charge was for tackling for the ſhip, it 
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(a) pleadings by Englith bill, 135. (5) Cary's Rep. 79. (c) Toth. 117. Ib 8s. 
155. (d) 12 Co. 113. (e) Ibit. 113. (J) 2 Vent. 362. (g) 1 Ch. Cafe 237. 
(4) Carz's Rep. 55, 6. Hutton, 59. (i) 1 Vez. 204. (I) Gilb, "a. 58 22 8. 


Was 


INTEODUCTTON: rtr 
was ſdid by the court, that a court of equity muſt grant the redreſs a 
court of Admiralty would, viz. upon the bottom of the ſhip, and that 
it would be very hard to ſend the plaintiff back again, to obtain relief, 
and that all the part owners ought to make ſatisfaction, having 00 
the profits of the voyage which the ſhip was enabled to perform, by 
tbe plaintiff's furniſhing the tackle. (/) 
Where this court has an equal concurrent juriſdiction with another, 
jf the ſuit be firſt commenced here, this court will grant an injunction 
to the parties, as to any ſuit in the other court touching the ſame mat- 
ter, becauſe this court has W the priority of Juriſdiction, by n 
firſt poſſeſſed of the cauſe. 

As where one brings a bin here; alledging fome good diſcharge of 
tithes, this court will not ſuffer the party to proceed on a crofs bill in 
the Exchequer touching the ſame matter. () 

So an iojunction was granted to ſtay the proceedings in the Chan- 
cery at Durham, in caſe the ſuit there interfered with the ſuit here. (a) 
And ſaid, the juriſdiction of this court ought not to be impeached 
or denied in any matters in which the King is concerned. (o) 


(/) Gild. Eq. Rep. 227. (n) Prac. Reg. 228. (n) Ibid; 228. ( Ibid. 


CHAPTER THE TWELFTH. 


of the Furi iſdiftion of the C gurt of Chancery with reſpect to the 
Ecelg efraflical Courts. | 


HE RE a wife ſued her huſband in this court for alimony, 

it was objected, that this court had no juriſdiction in the caſe 

of alimony; but it was anſwered (to which the Lord Keeper agreed), 

that this was as proper, if not a properer place, than the Spiritual Court; 

for the Spiritual Court has only a conſequential juriſdiction, for ali 

mony is always ſubſequent to a ſeparation, unleſs pro miſis et expenſis 

and a preſent ſubſiſtence; but this court has an original Juriſdiction, 

or at leaſt a concurrent juriſdiction, with the Spiritual Court, as in the 
caſe of legacies, probates, fc. (a) 

So where a wife brought her bill, by her prochein amy, againſt the 
defendant, her huſband, for a ſpecial execution of articles, whereby 
the defendant was to allow her 52 J. per aunum, for ſeparate mainte- 
nance; and for the defendant it was inſiſted, that the plaiatiff was not 
| Intitled to the aſſiſtance of this court for carrying theſe articles into ex- 
ecution ; for that to decree that, was to decree a ſeparation, which was 
the bufineſs of the Spiritual Coart; but it was argued on the other ſide 
(to which the Lord Chancellor agreed), that theſe articles vught to be 
carried into execution; that they were intended to ſupply che ſentence 
of the Spiri: uat Court; and the Lord Chan, ellor ſaid, that to decree 
an execution of theſe articles, was not to invade the juriſdiction of tne 
Spiritual Court, and that if thete articles could not be executed here, 
tney could be of no force any where ; that there was no proceeding 
upon A105 at common 9 becauſe the wife could not ſue her hui- 


5 (a) Gilb. Eq. Rep. 1. 
E 2 band, 
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band, and it was not pretended that a Spiritual Court had any power 
to Og a performance of them, and ſo decreed in favour of the plain- 
tiff. (5) | | | 

If A and B are made executors, and both prove the will, but A only 
acts as executor, and dies, leaving his wife executrix, and a legatee ſues 
B in the Spiritual Court, he being liable there by joining in the pro- 
bate of the will, per Lord Keeper: The judgments of the ecclefiattical 
courts are as well ſubje& to the equity of this court, as judgments at 
law; and he inclined to give relief in this caſe, the party being with- 
out remedy by appeal, for the delegates are to judge according to the 
eccleſisſtical law. (c) | | 
So if an infant legatee ſueth in the eccleſiaſtical court, and afterwards 
in Chancery; the ſuit depending in the eccleſiaſtical court cannot be 
pleaded in bar, for there is no ſuch ſecurity for the infant's advantage, 
eſpecially as to intereft, and bringing in an account, in that court as in 
this. (d) 1 | | 
A bill was brought to have diſtribution of an inteſtate's eſtate, ac- 
cording to the ſtatute of 22 Car. 2; to which the defendant pleaded, 
that the ordinary is made judge, and appointed to take ſecurity, and 
that the plaintift ought not to ſue here: but the plea was over- 
ruled. (e) N 8 5 | 

So where a widow in the Spiritual Court ſet up a procurator for her 
children, being infants, and gets her account paſſed, and ſuch children's 
proportions aſcertained there, and diftribution decreed ; and on giving 
ne ſecurity, got the old ſecurity diſcharged ; but the court, without 
regard to the proceedings in the Spiritual Court, decreed an account of 
the whole eftate. /) 8 

Where there is a fraud in obtaining a will, relating to a perſonal 
eſtate, ſuch fraud is not examinable in this court after the will is 
proved in the Spiritual Court, and ſo long as that probate remains in 

r RD get | 

But in the caſe of Marrict v. Marriot, determined in the Exchequer, 
Michaelmas 12 Geo. 2. 1725, it was held, after a long argument, that 
the court had power to examine ſuch fraud, notwithſtanding the juriſ- 
diction of the eccleſiaſtical court; and an order was made accord- 
ingly. (5) * Ss Rey * 
Afterwards in the caſe of Almſtworiby v. Shapland, in Lincoln's Inn 
Hall, 31 March 1772, before Lord Ap/ley, Chancellor, where the bill 
was, to be relieved againſt a ſuppoſed will, charged to have been ob- 
tained by forgery and divers fraudulent impoſitions upon one Richard 
Limfeworthy, the ſuppoſed teftator, praying that the will might be ſet 
aſide, and that the defendant, the executor, might be decreed to ac- 
count for the perſonal eſtate of this Richard Alm;worthy, and that the 
ſame might be diliributed and paid over to the plaintiffs, who were the 
next of kin, and heirs at law, of this Richard Almfworthy., (i) 

To this bill the defendant pleaded the will of Richard Amo thy, 
and the bequeſt of his perſonal eſtate to the defendant Shaplard, and 
that he ha proved the will ;—on the part of the plaintiff, the caſe of 


(3) Gilb. Eq. Rep. 152, 153. (e) 1 Ch. Caf. 200. (d) 2 Ch. Caf. 85. (e) 2 Vent. 
362. (f)2 Ver. 47. (g) 2 Ver. 8, 76, 7. (6) Marriot v. Marriot, 1 Strange, 168. 
Vid. allo, 1 P. Will. 388. (i) 2 P. Will, 286, ä | 
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Marriot and Marriot, determined by Lord Chief Baron Gilbert, and that 
of Barnęſley and Powel, decreed by Lord Hardwicke, were chiefly relied 


upon; but Lord Ap/tey was pleaſed to allow the plea: and he ſaid that 


Lord Chief Baron Gilbert was a florid ſpeaker, and could give gloſſes 
to any thing; and he mentioned the caſe of Kexrick and Brauſbs, which 
was ſubſequent to that of Marriot and Marriot. () 

The court of chancery being a ſuperior court of general juriſdiction, 
nothing ſhall be intended to be out of its juriſdiction, which is not 
ſhewn to be ſo. It is therefore requiſite, in a plea to the juriſdiction 
of the court, to alledge that the court has not juriſdiction of the ſub- 
jet, and to ſhew by what means it is deprived of juriſdiction: it is 
likewiſe neceſſary to ſhew what court has juriſdiction. If the plea 
does not ſet forth theſe particulars, it is bad in point of form. In point 
of ſubſtance it is neceſſary, to entitle the particular juriſdiction to 
excluſive cognizance of the ſuit, that it ſhall be able to give complete 
remedy : for this court hath a fovereign power above all other courts 
of equity; ſo that if there be a failure of juriſdiction, or juſtice in their 
judgment, the party may be redreſſed here. (I) 


(4) 1Veſ. 119, 284, In the caſe of Kenrick and Branſby there was but a ſmall 
perſonal eſtate 3 and the great queſtions in the cauſe were upon ſeveral demiſes of the 
real eſtate; and by the decree in the cauſe the will was ſet aſide for fraud: but the Lords 
were afterwards pleaſed to reverſe the decree, and diſmiſs the bill upon which the 
decree was founded; and that was 11th March 1727, (J) Pleadings by Engliſh Bill, 
133. Pract. Reg, 226. 


CHAPTER THE THIRTEENTH. 


| What Sums this Court will not hold cognizance of. 


'T HIS court will not take cognizance of a ſum originally below 
the dignity of it, though by the neglect, or diſpleading of the 


plaintiff, it amounts to a larger. (a) 
If a bill be brought for a leſs ſum than 10 J. the defendant may either 


demur to, or move to diſmiſs it. 5 
So if a bill be touching titles of land, not more than ſix acres, and 
not of the yearly value of forty ſhillings, upon ſhewing this to the court 


by affidavit, the cauſe will ordinarily be diſmiſſed. (5) | 


But it is ſaid, that if the bill be for rent ſervice, though ever ſo ſmall, 
the court will hold plea of it, becauſe the land (which is of greater 
value) may eſcheat. (c) . 

So where a ſuit was for the benefit of the poor, it was returned here, 
though under forty ſhillings per annum. (4) 


) Mof. 47. Anon, (5) Moſ. 3 56, Toth. 30. (e) Pract. Reg. 227. (4) Cary's 


Rep. 147. 
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Officers of the Court of Chancery. 
And firſt of the Lord Chancellor, 


HE Lord Chancellor (d cancellando, from his power to cancel 
letters patent, being the higheſt point of his juriſdiction) or 
Lord Keeper, is the chief judge of the court of Chancery. (a) | 

This is an office of the greateſt weight and power, and requires not 
only. the moſt uncorrupted probity, but conſummate abilities, pene- 
tration, and diſcernment ; and it may io far be traced up into ages 
paſt, as to diſcover, that it has ſtill been an office of the firſt rank; and 
the Romans called him that had ſuch an office under their Emperors by 
the name of Quæſtor Sacri Palatii, and he was to be profoundly ſkilled 
in the divine and human laws, that ſo he might be able to explain them 
for the people. (6) 

With regard to the antiquity of this great officer, it is obſervable, 
that both the Britiſh and Saxon Kings had their Chancellors; and 
| Dugdale mentions the names of ſuch Chancellors as he could meet with 
from good authorities, throughout the reigns of the ſrcceſiive Kings of 


85 the Saxon race, untũ the Norman conquelt : of theſe Unwora is the firſt, 


who 1 is ſtiled Cancellarius to Offa BING of the Rs who began his 
reign in the year 758. (c) 

The election or creation of Chancellors, wid Keepers, was an- 
ciently of more than one fort, and alſo of men of divers degrees and 
qualities. 

I ſhall not enter into a long diſcourſe of thoſe diſlinctions that have 
been taken notice of by ſome authors, with reſpect to the office and 
authority of the Lord Chancellor and Keeper; for all queſtions are 
now taken away by the ſtatute of 5 Eliz. and at this day there being 
but one great ſeal, there cannot be both a. Chancellor and a Lord 
Keeper of the great ſeal at one time, becauſe both are but one office, 
as is declared by the ſaid act: and the taking away the ſeal determines 
the office. 

The conſtitution of Chancellor hath been of two ſorts, viz. by letters 
patent, which hath been but rarely uſed; and by delivery of the great 
ſeal, which delivery is to be en ered upon record; wherein it is to be 
obſerved, that the Keeper of the great ſeal had ihe ſeal delivered in 
divers manners. It was delivered to the Chancellor by the King, and 
immediately he took an oath, for the faithful exerciſing the office of 


(a) 4 Inſt. 84, 88. Lamb. Arch. 48. Elleſ, Obſ. Office L. C. 45. Crompr. Jur. 
41. Rot. Parl. 14 E6w. 4. No. 26- (6) 4 Inſt. 84. Dug. 33. Jan. Anglotum, 127. 
Mat. Paris, in Vit. Albbatum, p- 22.N 10. and p. 23. n. 20. anno 758. (c)4 Inſt +88, 
1 Sid. 35 8. 

* King Henry 5. had two great "ITY one of gold, which he delivered to the Biſhop 
of Durham, and mide him Lord Choncellorz another of ſilver, which he delivered 
to the Biſhop of Londen io keep. And note, that hiftorians often confound Chancellors 
and Keepers together, 

| Chancellor, 
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Chantellor, and then he ſealed writs therewith alone; and it was deli- 
veied to the Keeper without oath, and therefore he did not com- 


monly ſeal therewith, but in preſence of ſome of the Maſters in Chan- 


cery. (e) 

Ani for the moſt part our Chancellors have been choſen by the King 
Yurane bene placito, and put in poſſeſſion of their office by the delivery 
of the ſeal ; though it is ſaid, that in the time of King Hex. II. the man- 


wer a ordaining a Chancellor, was by hanging the great ſeal of Exgland 


abort the neck of the Chancellor elect. () 

The Chancellor hath two powers, one ordinary, the other extraor- 
dimry. In his ordinary power, he holds plea of matters according to 
the courſe of the common law; and in the extraordinary power, he 
julgeth according to equity, moderating the rigour of the common law, 
and governing his Judgment by the law of nature and conſcience ; or- 
deing all things juxia equum et bonum; and having the King's power 


intheſe matters, he hath been called the keeper of the King's con- 


ſcence. (g) 

With regard to the commencement ot his eq. cable authority, it 
ſeims to be untraceable, and to have preſcription for its parent. 

Je who bears this high office is ſtiled Lord High Chancellor of Great 
Bitain, which is the higheſt honour of the long robe; and he is not 
mide by letters patent, but per traditionem magni /iilli fibi per Dominum 


Neem. (6) 


When the Chancellor hath received the ſeal from the King, there is 
anentry made upon the cloſe roll in the court of Chancery, what day, 
anc in whoſe preſence, the great ſeal was delivered; which is all that 
15 1quiſite. (2) 

AChancellor may be made ſo at will, by patent, but it is ſaid, not 
for Ife ; for being an ancient office, it ought to be granted as has been 
acculomed :—but Sir Edward Hyde, afterwards Earl of Clarendon, had 
a patat to be Lord Chancellor for life, though he was diſmiſſed from 
that ofice, and the patent declared void. (+) 

Thi high officer, viz. the Chancellor, is to ſee that all things con- 
cerning the court of Chancery be directed and diſpoſed according to 
his advre ; and he may hold plea as well extra terminum, as infra, in 
matters ꝛoncerning either the ordinary or extraordinary juriſdiction ; 
and this court being always open, a man may have proceſs iſſued at 
any time, (/) 

It belageth to the Chancellor, ratione eis to pronounce the cauſe 
of ſummas at the beginning of a Parliament; and he is to be preſent 
at all the Ting's councils, and he is Prolocutor of the Houſe of Lords 
by preſeripion. (n) 

To the Chancellor belongeth the conſtitution and appointment of 


Juſtices of he Peace and Quorum, by commiſſion, throughout all Eng- 


land. Andhe is a Conſervator, and Juſtice, of the Peace throughout 
all England, by preſcription. (x) 

He is to vſit all hoſpitals, and free chapels, of the King? s foundation. 
And if the oilinary offers to vilit them, a prohibition lies. He receives 


00 4 Inſt, 87 29 Camb. 131. (s) 2 laſt. $52, 3 4+ 4 Inft.78, 9. Lev. 242. 
Sed vid. Lamb. &. Dug. 36. (5) 4 Inſt. 87. (i) Camb. Hift. Chanc. 180, 
% 4 Inſt. $7. 1 ed. 338. (1) Broke, 116. Cromp. Jur. 42. Stat. 4 Ed, 4. c. 21. 
(n) Eleſ. (a) Lb. Inſt. lib, 1. c. 5. Eleſ. e 
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and keeps all biſhopricks and baronies void, and fallen into the King's 
hands ; and it is his privilege to preſent to all the King's benefices, 
of or under twenty pounds in the King's books, where the King is pa- 
tron 1n right of his crown ; but not if the King hath them by a colate- 
ral title, as by lapſe, for then the King himſelf ſhall preſent: anl yet 
theſe preſentations, which fall to the King by lapſe, muſt paſs unde the 
great ſeal ; but it appears by 22 Edw. 4. c. 18. that it belongs te the 
Chancellor, virtute oſſicii, to preſent to all the King's churches uider - 
the yearly value of forty marks: and no doubt the Chancellor's auho- 
Tity in this behalf is enlarged by the grants and letters patent of ſeveal 
of our Kings. (o) 7; | | 
Aud the Chancellor may not only diſpoſe and order the Kings 
Chaplains as he pleaſeth, but, as Lord Chancellor, he may keep anl 
retain three Chaplains attendant on his perſon, who may purchar 
licenſes or diſpenſations to have and keep two benefices with cure c 
ſouls. (p) Ee i, | | | 
By the flatute of 27 Hen. 8. c. 11. the Lord Chancellor may pas 
things through the ſeals, without paying any fees. And to the Char- 
cellor's office, in proceſs of time, great authority hath been added ly 
divers ſtatutes. (2) | | PN 
After a ſtatute of 5 Eliz. during a vacancy upon the death of Sr 
C+ri//opher Hatton, the great ſeal was delivered to Lord Burleigh, Lol 
Treaſurer Hunſdon, and two other Lords; and a commiſſion to heir 
cauſes was given to four Judges, Clinch, Gaudy, Windham, and Perias. 
And by 1 WV. and M. Jef 1. c. 21. commiſſioners to be appointed :0 
execute the office of Lord Chancellor, or Lord Keeper, may uſe and - 
ereiſe like juriſdiction, c. which the Lord Chancellor, or Lord Keefer, 
of right ought to uſe, as belonging to their offices or otherwiſe : ind 
one commiſſioner may hear motions, and give orders touching itfer- 
locutory proceedings, &c. | : 5 
Since this ſtatute, this high office has been ſeveral times in copmiſ- 
ſion, though generally only on the diſmiſſion or reſignation of a chan- 
cellor, till another was appointed. | | 
The Lord Chancellor (or Lord Keeper), in caſe of ſickneſs o other 
extraordinary bufineſs, may call ſome of the Judges to aſſiſt bin; and 
ſuch Judge fo deputed may, in the abſence of the Chancellc, pro- 
nounce interlocutory orders and decrees®, | 
(o) Co. Lit. 96. 344. F. N. B. 42. 22 Ed. 4. c. 18. Wood's Inſt. 46. Plow, 
528. 38 Ed. 3. F. N. B. 35. K. (5) 21 Hf. 8. c. 13. () Hiſt. Ch. 70 . 
A commiſſion always paſſes the great feal to enable a Judge to fit for the chancellor, 
and the M ſters in Chancery are joined with him in the commiſſion ; and were a Judge 
fits for the Chancellor, by virtue of ſuch commiſſion, two of the Maſters fitwith him as 
his aſſociates or aſſiſtants. 


Maſter of the Rolls. 


Y the ſtatute of 21 En. 8. c. 13. there are twelve Maſters in 

] Chancery. The Maſter of the Rolls, anciently caled Gaardien 

de Rolls, Clericus Rotulorum, or Clerk of the Rolls, and nov ſtiled in his 
patent Clericus Parve Bac &, et Cuftes Retulorum, is chief of the twelve 

Mafters in Chancery, and a very ancient officer. His offie is grantable 

by letters patent, either for life or at will, at the pleaſu of the King, 

but at this time it is always for ife. (a) | | | 1 
. («) Fort. chap. 24. Stat. 12 R. 2. c. 2. 


Both 
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Both the Chancellor and the Maſter of the Rolls have been hereto- 
fore ſpiritual perſons : and by a patent of Za, 3. the Matter of the 
| Rolls was appointed and inſtalled in the Houſe of the Rolls in Chan- 
cery-· lane, by the Lord Chancellor; which manner of induction and 
inſtalment continued as long as the Maſters of the Rolls were of the 
clergy : which may be proved by the precedents of thoſe inrol- 
ments, and the writs themſelves extant of record ; but he is now 
ſworn into his office in open court, which oath was ordained by 18 
A. 3. (8): 

The Maſter of the Rolls is, by virtue of his office, the chi-f of the 
Maſters in Chancery, as well as chief clerk of the Petty Bag office, and 
is a judicial officer of the court of Chancery; and on the firſt day of 
every term he fits in court with the Lord Chancellor, and formerly no 
doubt he ſat as aſſiſtant to the Lord Chancellor: but now he is conſi- 
dered as taking his ſeat upon the bench (the Lord Chancellor being 
preſent) out of reſpe& to the Chancellor, or perhaps to preſerve in ap- 
pearance the cuſtom of former times. ; 

Cauſes are ſet down before him to hear and determine, at his own 
court at the Rolls*, which he hears and determines on certain even- 
ings in the week during term, uſually on Monday, Tue/day and Thurſ* 
day evenings, at fix o'clock; and frequently during term he fits on 
mornings of his,own appointment, to hear cauſes by conſent ; and 
beſides his fittings during term, he fits at the Rolls the day immediately 
ſucceeding the end of every term, upon cauſes and petitions, and con- 
tinues to fic till he has gone through the number ſet down before him 
for hearing ; and all ſuch orders and decrees as are made by him, are 
drawn up and entered as made per curiam. | | 
He is keeper of the records, judgments, and decrees of this court; 
and the records and rolls of Chancery, ſince the beginning of Richard 
the Third's time, are kept in the chapel of the Rolls: the reſt are kept 
in the Tower of London, 

By the ſtatute of 12 Ric. 2. c. 2. he is numbered amongſt the greateſt 
officers and magiſtrates of the realm, by the name of Clerk of the Rolls, 
and before the Juſtices of either Bench, viz. It is enacted that the 
Chancellor, Treaſurer, and Keeper of the Privy Seal, the Steward of 
the King's houſe, the King's Chamberlain, Clerk of the Rolls, Juſtices 
of both benches, Sc. ſhall be called to the naming of juſtices of 
peace, ſheriffs, Wc. and be ſworn to do the {ame faithfully, and 
without affection.“ 1 

By virtue of his office he is a general conſervator of the peace 
throughout the kingdom; but it is ſaid he taketh recognizances, and 
iſſues out proceſs of the peace, Ac. not as incident to his office, but by 
preſcription; but guere if this be not incident to his office as I uſtice of 
the Peace. (c) . 


(5) Vid. Prac. Reg. 233. (c) Lamb. Inft. lib. 1. fol. x2, 

* Cardinal Wolſey, who was Chancellor the 29th Henry the Eighth, is ſiid to have 
introduced the Maſters? judging in cauſes in the Chancellor's abſence z and my Lord 
Coke, in the preface to his 3d Report, ſays, he cannot conceive the Maſter of the 
Rolls has a lawful authority ſo to do, or to determine cauſes at the Rolls (as of later 
times has been uled), unleſs he is authoriſed by ſpecial commiſlion under the great ſeal, - 
which it ſeems he now is. Pract. Reg. 235. | 
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It appears by the ſtatute of 14 Hen. 8. c. 8. that the Maſter of the 
Rolls hath the giving the offices of the Six Clerks in Chancery; and he 
hath likewiſe the appointment of the Clerks of the Petty Bag oſſice; 
the two chief Examiners, the Uſher of the court of Chancery; and he 
hath divers prerogatives by ſtatutes, commiſſions,-and.- preſcriptions. (4) 

By the ſtatute 3 Geo. 2. c. 30“. all orders and decrees made by the 
Maſter of the Rolls, except orders of ſuch nature as, according to the 
courſe of the court, ought to be made only by the Lord Chancellor, 


| Lord Keeper, or Lords Commiſſioners, ſhall be deemed valid orders 


and decrees of the court of Chancery; ſubject nevertheleſs to be diſ- 
charged or altered by the Lord Chancellor, &c.; To as no ſuch 
orders or decrees be inrolled till the ſame are ſigned by the Lord Chan- 
cellor. 5 | | 
By the ſtatute 23 Geo. 2. c. 25. /ec. 6. the yearly ſum of 1, 200 J. is 
granted to the Malter of the Rolls, payable by equal half-yearly pay- 
ments, viz. on the 25th March and 29th September in every year. | 
Lou may move before the Maſter of the Rolls to diſcharge an order 
made by the Lord Chancellor, on a motion of courſe, or an order made 
ex parte, tor only one ſide being heard, it is as a continuance of the 
ſame motion. (e) | | | | 

You may prefer. the ſame petition to the Lord Chancellor, that has 
been diſmiſſed by the Maſter of the Rolls; for it is in nature of an 


appeal, and the party has no other remedy. (f)- 


(d) Eleſ. 36, 37. Cromp. Jur. 41---46. (e) 2 Moſley, 72. () Ibid. 77. 

* This act of parliament was occaſioned by a controverſy which Lord Chancellor 
King had with Sir Joſeph Jekyll, Maſter of the Rolls, whoſe power Sir Joſeph aſſerted 
to be in many reſpeRs independent of the Chancellor; whereas the Chancellor con- 
tended that he was only the firſt Maſter in Chancery; and in order to refute the Chan- 
cellor's opinion, Sir Joſeph publiſhed, “ A Diſcourſe on the Judicial Authority belonging 
ro the effice of Waſter of the Rolls in the high Court Chancery. William Spicer, Eſq. 
Maſter in Chancery, was the ſuppoſed author of * The Legal Fudicature in Chancery 
fated, with Remarks on the above Difccurſe.”* To this Sir Joleph replied, and in the 
public opinion the controverſy ended in Sir Joſeph's favour, rs, HIDE 


Maflers in Chancery. 


other Maſters of Chancery. Theſe eleven are from time to time, 
upon death or ſurrender, appointed by the Lord Chancellor for the 
time being; and in ancient days they were ſometimes created by the 
King's letters patent: but by Baggo?r's cafe, g Ed. 4.5. it ſhould ſeem 
this was at that time worn out of uſe, and they were made by the 
election of the court, and ſwearing them. (a) 2, 
Their oath is the ſame with that of the Matter of the Rolls. (5) 
Their office ſeems originally to have been partly to fit as afliftants 
with the Chancellor and Maſter of the Rolls. As 
They are aſſiſtants or aſſociates to the Chancellor and-Maſter of the 
Rolls, aud fit with them in court by turns, uſually two at a time, and 
retereuces touching accounts and matters of practice, Qc. are made to 


| B SIDES the Mater of the Rolls, the chief, there are eleven 


(a) 2 Inſt. 407. 4 Init. 82, Pract. Reg, 235. (5) Ibid, 


z 


them, 


- 


Ng 
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them, upon which they make their reports, but againſt which reports 
the party affected thereby is at liberty if he pleaſes to except, and 
have the ſame, or ſo much thereof as he excepts to, brought before the 
court, in order to undergo a further inveſtigation, And they alfo ad- 


miniſter oaths, take affidavits, and acknowledgments of deeds, recog- 


Rnizances, Oe. 1 5 

They were formerly ſtiled Clerici de prima forma, and were to be 
grave and ancient clerks ; ſkilful, and of long experience in the prac- 
tice of the court: and by ſpecial! appointment of Parliament theſe 
twelve Clerks or Maſters were made coadjurors with the Chancellor, 
and had equal authority with him in forming the brevia magiſtralia; for 
unleſs they all agreed, they were io go to Parliament; but in all other 
caſes, by the conſtitution of the court of chancery, they are aſſiſtants 
or aſſociates to the Chancellor, and Miſter of the Rolls. And they 
were anciently members of the King's court, and allowed robes out 
of the King's wardrobe, and dieted as part of the King's houſehold, 


for whom ſpecial purveyance was made; and as in reſpect of their 


being counſellors, and afhiſtants or aſſociates to the Chancellor and 
Matter of the Rolls, they have the honour to fic upon the bench with 
them in open court; ſo in reſpect of their having been members of the 
King's courts, they attend the Houſe of Lords, and have a right to 
aſſiſt at the coronation of our Kings. (c) | | 

The latter name of Maſters in Chancery they retain at this day, and 
alſo their ancient precedency before all other clerks. And now a re- 
cognizance acknowledged before any of them, and certified under his 
hand, is of that authority, that it is a matter of record, and as effectual 
as if it had been acknowledged in open court. And all deeds or in- 
dentures, which are to be inrolled in Chancery, mult be acknowledged 
before them; and every defendant in any bill exhibited zgainſt him 
in this court, mult ſwear his anſwer before one of them; except the 
defendant live in the country, where his anſwer is taken by commiſ- 
fioners. PS IR 

By the ſtatute of 13 Car. 2. a public office is to be kept near the 
Rolls, in which they or ſome one of them ſhall conltantly attend for 
the adminiſtering of oaths, taking captions of deeds and recogni- 
Zances, and diſpatch of all matters incident to their office (references 
upon accounts and inſufficient anſwers only excepted), from ſeven of 
the clock in the morning till twelve at noon, and from two in the after- 
noon till fix at night; and by this act there are fees appointed, and 
tables of their fees are to be put up in their offices, Sc. (4) 

Where a Judge of one of the courts at Yeftminfter is appointed to 
fit for the Chancellor, a commiſſion paſſes the great ſeal fur that pur- 


poſe, and the Maiters in Chancery are joined with him in the com- 


miſſion. 

And whenever a Judge fits for the Chancellor by virtue of ſuch 
commiſſion, two of the Matters in Chancery fic as aſſociates with them; 
and it has been ſaid, that if the Matters in Chancery diſagree to the 


(c) Each has 100. per annum paid him quarterly out of the Exchequer, beſides robe 
money, which laſt is paid inſtead of robes, formerly allowed him out of the King's 
wardrobe. PiaCt. Reg. 238. Rot, Parl. 10 Ed. 3. Hiſt. Chanc. 30, 32, 43. Rot. 
Parl. 10 Ed. 3. Hiſt, Chanc. 30, 32, 43. Fleta, lib. 2, c. 13. (4) In the Prac. 
Regiſter it is called the 18 C. 2. not printed, 8 


opinion 
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opinion of the Judge, there ſhall be no decree, for they are equal in 
authority : but it is ſaid that this does nor appear by the decree. (e) 
By the ſtatute 5 Geo. 3. c. 28. 200/. per annum ſhall be paid out of 
the general caſh in the Bank of England, belonging to the ſuitors of 
the court of chancery: the ſame to be paid thereout half yearly, by an 
order of the court of chancery, to each of the eleven Maſters of the 
court, io commence from the 5th of Zune 1765. 


0% x Ver. 265. 


Six Clerks in Chancery. 


N EXT in precedence to the Maſters are the Six Clerks, who 
are under the direction of the Maſter of the Rolls, by whom they 
are appointed. 

Theſe officers are of ancient continuance, and they were heretofore 
ſpiritual perſons, as may appear by the ſtatute of 14 and 15 Hen. 8. 

Since the reign of Richard the Second, the reputation of their office 
| hath ſo much increaſed, that they have been ſpecially afligned amongſt 
other officers to attend at the King's coronation, as appears by the re- 
cords of the Herald's office. | 

They are principally concerned in matters of equity; and it is their 
buſineſs to tranſact and file all proceedings by bill and anſwer, and alſo 
to iſſue ſome patents that paſs the great ſeal, as pardons of men for 
chance-medley, patents for ambaſſadors, ſheriffs* patents, and ſome 
others: and all theſe matters are tranſacted by their under-clerks, or 
others by them appointed. They likewiſe ſign all office copies in order 
to be read in court, and alſo certificates; and they attend upon the 
court at Weſtminſter during the IRE; by two at a time, and there 
read the pleadings. | 
The buſineſs of the office is cranſaed by their ander-clerks, com- 
monly called Sworn Clerks, each of which, to the number of ſixty, has 
a ſeat in the office, each Six Clerk having a certain number, viz. ten, 
which comprizes his diviſion, beſides two waiting clerks to each 
diviſion. (a) 

At this day they employ deputies i in their abſence (uſually a ſworn 
Clerk, or a waiting Clerk of their own diviſion) to file the proceed- 
ings, and ſign office copies and certificates. 

Formerly there was an order for dividing the buſineſs among the Six 
Clerks, which being found to be inconvenient to the ſuitors, was 
vacated and diſcharged : and all clients are now at liberty to chuſe 
their own clerks. (5) 

Beſides the fees in the Six Clerks? office there are alſo ſeveral others 
which are claimed and taken by the Six Clerks, as comptrollers of the 
Hanaper, and for inrolling the warrants for patents, grants, and other 
matters paſſing under the great ſeal, and returned into the Hanaper 
office. Moreover, the Six Clerks, and the three Clerks of the Petty 
Bag, are by letters patent granted by Queen Elizabeth in the 16th year 


(a) Formerly there were ninety Sworn Clerks, but they are now reduced to the an- 


of 


client number of Ar (5) Ord. Canc. 107. 
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of her reign, incorporated by the name and ſtyle of the Clerks of the 
Inrolment of the high court of chancery, and have under them two 
deputies who officiate. 

The Six Clerks? office is in Chancery lane. 


Of Sworn Clerks and Waiting Clerks. 


N order to be qualified for Clerks in court, one muſt be articled 

to a Sworn Clerk, and ſerve him five years in the Six Clerks? 
office, and at the expiration of their clerkſhips they are to be examined 
by the Maſter of the Rolls, and if approved of, they are thereupon 
admitted and ſworn (a) in before his Honour, to the good and faithful 
execution of their office, and thereby become Sworn Clerks of this 
court, and entitled to act as ſuch; and in reſpect of their ſeats in the 
Six Clerks? office, they are allowed to have freeho!ds in ſuch, and in 
conſequence and in right thereof they are admitted to the privilege 
of voting for members to ſerve in Parliament for the county of Mid- 
Aleſex. 

All ſuitors of this court muſt employ one of the Sworn Clerks, or one 
of the twelve Waiting Clerks, practiſing in the ſaid office, to act as 
clerk in court. (5) 

The Sworn Clerks make out all writs both ſpecial ml common, and 
all proceſs (except ſubpœnas) in all cauſes depending on the equity 
fide of che court wherein they are reſpectively employed. They claim 
a right to, and, as occaſion requires, have the cuſtody of all records 
relating to cauſes there in which they are reſpectively employed; of 
which records they make copies for their clients, and attend the court 

and Maſters in Chancery as occaſion requiress They draw and inrol 
the decrees of the ſaid court, and alſo make copies of all depoſitions 
taken by commiſſion in the country. And they give their attendance 
1n their ſeats in the Six Clerks? office, not only in term-time but in the 
vacation. 

All office copies made by them of proceedings in the court, are to 
contain fifteen lines in every ſheet, and fix words in every line, written 
orderly: and the fame are to be figned with the name of the Six 
Clerk to whoſe diviſion they belong, by himſelf or his deputy, or other- 
wiſe che ſame ſhall not be read, or otherwiſe made uſe of in court. (c) 

No under Clerk is to be deprived or ſuſpended but by order of the 

. Lord Chancellor. By this order likewiſe the fees“ for copies of bills, 
5 anſwers, pleas, Sc. and for writs, commiſſions, and exemplifications, 
> are limited; as to be divided between the Six Clerks and under 

Clerks, chat i is, the Sworn Clerks. And the under Clerks are to pay, 


g and be accountable to the Six Clerks for their fees, or give notes of the 
D name and place of abode of clients in arrear, in their diſcharge, | 

2 (2) For this oath ſee the ſtatute 18 E. 3. to be taken not by the Six Clerks only, but 

7 by all other officers in the Chancery, of the like quality, and their ſervants alfo,--- 
y (5) A Waiting Clerk's ſeat may be purchaſed ac the end of three years, and after two 
r more a Swyrn Clerk's i-2t. Bui a Waiting Clerk cannot take an articied clerk. (c) Ord, 


Canc. 83. But where there are ſchedules, each column is confidered as two words. 
Ord. Cenc. i671, 


* But for theſ2 vid. the Order in Chancery, mad? the 23th Nove1745s Wo” the new 
Book of Fees. 


pf | None 
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None ER to write or ſit in the Six Clerks? office but the Six 
Clerks, ſworn under Clerks; and. Waiting Clerks, and their clerks 
and agents; and no Mailer of the Court is to deliver any anſwer, plea, 
Ec. to any perſon bar ſuch clerks ; and no Six Clerk ſhall deliver any 


\ bill, anſwer, fc. to any perſon but a Sworn under Clerk or Waiting 


Clerk, or their reſpective agents; alſo no Sworn Clerk is to deliver 


A any bill or anſwer, c. other than to his reſpective clerk or agent, for 


whom he ſhall anſwer. (4) 
EE] Ord, Canc. 2223 5 


07 the Regiſter, | 


H E Regiſter is a place of great importance in this court. He 
holds by letters patent, and hath ſeveral, viz. four deputy Re- 
giſters under him, who fit in court by turns, by two at a time, and 
take notes of all orders and decrees made in court; and the Regiſter? $ 


office is to note down, draw up, enter, and keep, the decrees, orders, 


publications, and injunctions of the court; but before the ſame are 
entered they are to be paſſed, that 1 is, to have the hand or mark of a 
deputy regiller to them. (a) 

Rules and attachments are alfo to be entered in his office, by one of 
the entering clerks. 

In his office are filed all reports from the Maſters upon references, 
and all excep.tons taken to any of the Malters? reports. 

All cauſes, pleas, demurrers, and exceptions, are entered by the 
Regiſters in the paper; but they are not to enter any plea or demurrer, 
unleſs the order for it be bronght to be drawn up at leaſt four days 
after ſuch order is proncunced tor arguing ſuch plea or demurrer, Sc. 

and afterwards nv alteration ſhall be made. 85 

Minutes of decrees taken by the Regiſters, are to be read i in open 
court, that if there be any miſtakes, the counſel may ſpeak for recti- 
fying them whilſt freſh in memory: but this is ſeldom or never done 
of late years. 

By ſtatute of 12 G . 32. two orders of the court of Chancery, 
in the act ſet forth, are an and thereby (inter alia) it is di- 
rected, that all ſecurities belonging to the ſuitors of the court, to be 
delivered out of the Bank, are to be certified by the Regiſter to the 
Maſter, what lecurity is to be delivered out, together with the num- 
bers, dates, and ſums of ſuch ſecurities, and the name of the cauſe 
wherein the ſame is to be delivered out. (5) 

When ſtock is likewiſe to be transferred to ſuitors. the Regiſter is in 
like manner to certify. 

And when itis to be paid out of the Bank to ſuitors, c. the chequet 
note on the Bank lor =. ment muſt be counterſigned by the Regiſter. 


The Regiler s oſſice is in the New Buildings, Hulborn end of Chancery- 
lam. 


(a) On an appeal to the Lords the par! 7. is never put to prove the Regiſter” s hand to 
- e Motely 35. (9) Vide the Act, R 
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IN this office are made out all writs of ſubpæna, both ſpecial and 
common. The office is granted by letters patent; and the buſineſs 
is tranſacted by deputies: | | 


The office is in Cbancery- lane. 


Regiſter of Afidavits, 


T* HIS officer files and regiſters affidavits, and makes copies of 
| the ſame, which are ſigned by himſelf or his deputy; and he 
alſo iſſues ceruficates under his or his deputy's hand, when required on 
any extraordinary occaſion. : | 
Affidavits in this court are generally to be filed before the ſame are 
exhibited or produced in court to ground any orders, writs, or motions, 
Sec. Likewiſe copies are to be made by the Regilter ; and no counſel, 
clerk, c. ſhall give any affidavit in evidence that is not filed and re- 
giſtered in the aflidavit office. (a) 
This office is alſo granted by letters patent. 


The Afidavit office is in Staples Jun. 
(a) Ord. Cnc. 9. 


Of the Fenda; | 


HES E Examiners are two in number, and have under them 
ſeveral deputies and copying clerks : they by themſelves, or de- 
puties, examine witneſſes produced on either fide (being firlt ſworn by 
a Maſter upon interrogatories), take their depoſitions and make out 
copies of them, and of the interrogatories, where the ſame are not by 
commiſſion in the country. . ö 
They give certificates, and attend the court with any deeds or writ- 
ings left in their cuſtody, whenever any occaſion requires their attend- 
ance. And none but ſuch clerks as are ſworn, or their agents by them 
employed, ſhall make copies of depoſitions, c. which are to be kept 
private in the office till publication be paſſed. 


The Examiner's office is in the Rolls Yard, in Chancerys lane. | 


Of the Uher of the Court of Chancery. 


HE Uther of the Chancery had formerly the receiving and cul- 

tody of all money ordered to be depoſited in court, and paid ir 

back again by order; for which purpoſe he attended on the court: 

which buſineſs was by order of the court veſted in the Maſters in Chan- 

cery, but was afterwards taken from both the one and the other by the 

— on Geo. 1, and veſted in an officer to be called the Accountant- 
eneral. : | | 


To 


1 of 
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portion to the under-clerks for inrolling of decrees. (a) 


Bank, and taking them out by order, and keeping accounts with the 
Bank, as by the orders of the court of Chancery of the 26th May and 
the 4th November 1725, are to-be done by the Maſters and Uſher. And 


the Accountant General. 


recovering any of the ſuitors' money, 1s by the ſaid ſtatute made fe- 
lony. | | 


/ 


To the Uſher it belongs to have the carriage of records ; and by 
order of court, he or his deputy -is to deliver parchment of due pro- 


(a) This is done by the Clerk of the Chapel of the © Os. who acts as the * 8 
deputy upon this occafion, Ord. Canc. 23. | | 


_ Of the Accountant General. 


E is a new officer appointed by Parliament, and ſtands in the 
place of the Maſter and Uſher, and ſhall do all ſuch matters and 
things relating to the delivery of the ſuitors* money and effects into the 


the Maſters and Uſher were to make up their accounts with the Ac- 
countant General, and pay into the Bank all money remaining in their 
hands, to be placed to the account of the Accountant General; alſo all 
mortgages, tallies, and ſecurities in the Maſter or Uſher's name in truſt 
for the ſuitors, to be aſſigned to the Accountant General. (a) > 
Mor.gages taken by the direction of the court for the benefit of the 
ſuitors, ſhall be taken in the name of the Accountant General, wherein 
the particular truſt is to be ſpecified. And the Accountant General 
ſhall not meddle with the actual receipt and cuſtody of the ſuitors? 
money or effects, but ſhall only keep the account with the Bank ; and 
the Bank is to be anſwerable for all money received by them, and not 


He is appointed to his office by the Lord Chancellor, and holds the 
ſame during the pleaſure of the court ; and the court of Chancery hath 
power to make further regulations relating to his office; and forging 
the name of the Accountant General to any certificate, in order to the 


The Accountant Gesu. office is in Symonds Ian. 
(a) Vid. ſtatute 12 Geo. 1. c. 32. 


F the Curſuors, - ] 
HE inſtitution of theſe officers is very ancient ; they are 
in number twenty-four, and were incorporated by Queen Eli- © 


zabeth, It is their buſineſs to make out all original writs in Chancery 
returnable in the Common Pleas, and amongſt theſe the buſineſs of 


the ſeveral counties of England is ſeverally diſtributed. 
In the ſtatute of 18 Ed. 3. they are called Clerks of Courſe. 


The Curſitor's office is in Chancery. lane. 


Of the Clerks of the Petr; Bag Office. 


HE principal Clerks of the Petty Bag are three in number 
(of which the Maſter of the Rolls is chief) and have ſeveral 
Clerks under them. They tranſact great variety of buſineſs, which 
requires knowledge and experience in the practice of the law. , 
| TR ; 
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is their buſineſs to make out writs of ſummons to Parliament, and 


commiſſions directed to commiſſioners of every ſhire for aſſeſſing of ſub- 
fidies and taxes. They make out Conge de Eflires for Biſhops, on their 
promotions to any ſee; alſo patents of cuſtomers, gaugers) controllers, 
and alnegers, /ib-rates upon extents of ſtatute ſtaples, and recovery of 
recognizances forfeited, and all e/egizs upon them (a). 


All offices that are found po/# mortem are brought to the Petty Bag 


office to be filed. In this office are entered all pleadings of the Chan- 
cery concerning the validity of any patent, or other thing, which paſ- 
ſeth the great ſeal ; which pleadings are according to the courſe of the 
common law. And if any queſtion ariſe about the acknowledgment 
of any deed acknowledged in the court of Chancery before the Lord 
Chancellor, Lord Keeper, Maſter of the Rolls, or any Maſter of Chan- 
cery, the ſame is to be proſecuted in this office. And all ſtatutes and 
recognizances taken before any officers of this court, to that purpoſe 
deputed, are tranſmitted hither. „ 

All ſuits for or againſt any privileged perſon in this court are brought 
and proceeded on in this office only ; and by the Clerks here divers 
things are tranſmitted from the riding Clerk, and the inrolment office 
in the chapel of the Rolls. 


The Petty Bag office is in the Rolls Yard, in Chanceryslane. 
(a) Statute 33 H. 8. c. 22. 


Serjeant at Arms, 


HIS officer attends the Lord Chancellor, and carries the mace 
before his Lordſhip; and by him or his ſubſtitutes, perſons 
ſtanding in contempt of the court are ſeized and brought up as pri- 
ſoners. | 


| Warden of the Fleet, 


* HIS officer attends the court in order to receive ſuch priſoners 
as are committed by the court to the priſon of the Fleet. 


Clerk of the Chapel of the Rolls. 


E attends at the Rolls Chapel to ſearch for deeds, Sc. and to 
make out copies of the ſame. | 
And zote ; Beſides theſe officers, there is a Clerk of the Crown in 
Chancery; Clerk and Controller of the Hauaper; Clerk for all inrol- 
ling letters patent, not employed in proceedings of equity, but con- 
cerned in making out commiſſions, patents, pardons, Sc. under the 
great ſeal, and collecting the fees thereof; a Clerk of the faculties for 
diſpenſations, licenſes, &c.; Clerk of the preſentations for benefices 
of the crown in the Chancellor's gift; Clerk of Appeals, on appeals 
from the courts of the Archbiſhop to the court of Chancery ; and divers 
other officers and clerks there are who are conſtituted by the Chan- 


cellor's commiſſion or letter; and they are to attend the Lord Chan- 


cellor for particular purpoſes and on particular occaſions : ſuch as the 
ſealer of writs, c. (a). 50 „ 
(a) Vid. 25 H. 8. e. * 25 H. 8. c. 19. 


Vol. I. Beſides 


— 
* 


1 EC = 
3 
te; Set 
EE LOL. 
_- 2 4 
r 


R — — 


2 FEST — gy os <A 
—— —B . 
q en => 2 5 2 
. — - 
— — — 
= 8 5 
— — 


3 
WA 


66 INTRODUCTION. 


Beſides thoſe already enumerated, there are other offices granted by 
patent from the King: as the Clerks for writing licenſes of alienation ; 
writs of licenſes. of protection, and many others of the like nature. 
And others there are which are ordained by Parliament, to be nomi- 
nated and conſtituted by the King's letters patent: ſuch as the Writer 
and Inroller of confirmations of all licenſes and diſpenſations as ſhall 
be anal into Chancery under the Archbiſhop's ſeal. | 


M1, afters ates. 


AVING enumerated the ſeveral offices which compriſe the 
different departments of this high Court, it remains only to 
mention the appointment or inſtitution of Maſters extraordinary, which 


for certain purpoſes may with propriety be denominated a department 


of this court. 

Maſters extraordinary then are appointed under a commiſſion of this 
court, for the taking of affidavits in the country, and are generally 
practitioners of eminence and reputation reſident there; for it is neceſ- 
ſary for thoſe who are deſirous to procure the appointment of a Maſter 
extraordinary, in the firſt place to get a certificate ſigned by two Bar- 


riſters, or one Barriſter and a Clerk in Court, to the effect following: 


To the Right Honourable the Lord High Chancellor of Great Britain. 


Me whoſe names are hereunto ſubſcribed do humbly certify unto your Lord- 
Hip that we are well acquainted with A. B. of in the county of 
Gent, and believe him to be a perſon of probity and integrity, and well aff:&ed 
to his Majefty and Government, and well quali ified to be a Maſter extraordinary 


In the high Court of Chancery, and that there is occaſion for a Maſter extra- 


ordinary. in thoſe parts, as witneſs our hands this = day of 


1794 
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. 

This certificate muſt be carried to the Lord Chancellor? s gentleman, 
who procures a fat to be ſigned under the Certificate, by his Lordſhip ; 
which he will deliver to the Clerk of the Crown, and he makes out a 
commiſſion, appointing. ſuch perſon to be a Maſter in Chancery ex- 
traordinary. The whole fees thereof come to about ſeven pounds. And 
when the Maſter in Chancery extraordinary has got the commiſſion, he 
is obliged, within a month after the date thereof, to take the oaths of 
allegiance and ſupremacy. 

If the perſon to be appointed a Maſter extraordinary is to be ſworn 
in as ſuch in'the country, the Clerk of the Crown makes out a com- 
miſſion to three or four commiſſioners, with the oaths of allegiance and 
ſupremacy, to be adminiſtered to the party ; which being adminiſtered, 
the commiſſioners return the commiſſion, with an atteſtation of the 
execution on the back thereof, ſigned by them, which muſt be taken to 
the Clerk of the Petty Bag; who thereupon makes out a certificate, 
which certificate muſt be taken to the Secretary of States's office, in 
Downing ſtreet. The fees when by dedimus, are about nine guineas. 

N. B. Such Maſters are not to act within twenty miles of London; 
and that it may appear whether they do or not, they are, in the caption, 
(which is the Maiter's certificate,) to expreſs the name of the town and 
county where they ſhall take any affidavit, otherwiſe the ſame hall not 


7 


be held authentic, nor be admitted to be filed. Pratt. Reg. 243. 


CHAPTER I. 
OF THE 
EQUITABLE JURISDICTION 


OF THE 


Court of Chancery. 


ſ 


1 to ſtating the nature and method of the prac- 
tical proceedings of this court, as a court of equity, it may 
be uſeful to recapitulate the outlines of its extraordinary or 
equitable juriſdiction (a). 


he King having the general protection of all infants, 
this court hath a right to appoint a guardian, when a fatherleſs 
child has no other guardian ; and, from all proceedings relative 
thereto, an appeal lies to the Houſe of Lords. 

The cuſtody of ideots and lunatics is committed to proper com- 
mittees, by virtue of a warrant iſſued by the King under his royal 
ſign manual to the Chancellor or Keeper of the Great Seal; 


and if he acts improperly in granting ſuch cuſtodies, the com- 


plaint muſt be made to the King in council (5), 
The King has the general ſuperintendence of all charities, 
which he exerciſes by the keeper of his conſcience, the Chan- 


cellor ; and therefore, whenever it is neceſſary, the Attorney | 


General, at the relation of ſome informant, (who is uſually 
called the relator) files ex officio an information, to have the cha- 
rity properly eſtabliſhed. By 43 Eliz. c. 4. authority is given 
to the Lord Chancellor or Lord Keeper, and to the Chancellor 


of the Duchy of Lancaſter reſpeCtively, to grant commiſſions, to 
inquire into any abuſes of charitable donations, and rectify the 


fame by decree ; which may be reviewed, upon exceptions taken 
thereto. But, though this is done in the Petty Bag office, be- 


Cauſe the commiſſion is there returned, it is not a proceeding at 


9 F. N. B. 27. (5) 3P. Wms. 108. See 6 Bro. P. C. 339+ Rochfort v. Earl 
Yo . 
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common law, but treated as an original cauſe in the court of 
equity: and an appeal lies from the Chancello1's decree to the 
Houſe of Peers (c). | 5 
No information can be brought in this court for ſuch miſtaken 
charities as are given to the King, by the ſtatutes for ſuppreſſing 
ſuperſtitious uſes. Nor can this court give any relief againſt the 
King, or direct any act to be done by him, or make any decree 
diſpoſing of or affecting his property; not even in caſes where 
he is a royal truſtee. Such cauſes muſt be determined in the 
court of Exchequer, as a court of revenue; which alone has 
power over the King's treaſure : unleſs it belongs to the Duchy 
court of Lancaſter, which hath alſo a ſimilar juriſdiction as a 
court of revenue (d). Dos h 
By the ſeveral ſtatutes relating to bankrupts, a ſummary juriſ- 
diction is given to the Chancellor, in many matters conſequen- 
tial or previous to the commiſſions thereby directed to be iſſued 3 
from which the ſtatutes give no appeal. | Dn 
Fraud, Accident, and Truſt, are the proper and peculiar ob- 
jects of this court : but ſome frauds are cognizable only in a court 
of law ; as fraud in obtaining a deviſe of lands, which is always 
ſent by this court to be there determined. Many accidents can- 
not be relieved in this court; as, if by accident a recovery is ill 
ſuffered, a deviſe improperly executed, a contingent remainder 
deſtroyed,or a power of leaſing omitted in a family ſettlement (e), 
in which latter caſe a private Act of Parliament muſt be ob- 
tained. HE : | por ent 
The ſyſtem of this court is a conneCted ſyſtem, governed by 
eſtabliſhed rules and precedents, from which it never departs, 
although the reaſon of ſome of them may perhaps be liable to 
objection, Thus the refuſing a wife her dower in a truſt 
eſtate (f) yet allowing the huſband his curteſy : the holding the 
penalty of a bond to be merely a ſecurity for the debt and inte- 
reſt, yet conſidering it ſometimes as the debt itſelf, ſo that the 
intereſt ſhall not exceed that penalty (g): the diſtinguiſhing 
between a mortgage at five per cent. with a clauſe of reduction 
to four, if the intereſt be regularly paid, and a mortgage at four 
per cent. with a clauſe of enlargement to five, if the payment of 
the intereſt be deferred ; ſo that the former ſhall be deemed a 
conſcientious, the latter an unrighteous bargain (5): all theſe, 
and other caſes that might be inſtanced, are plainly rules of poſi- 
tive law ; ſupported only by the reverence that is ſhewn to a 
ſeries of former determinations, that the rule of property may 
be uniform and ſteady (i). | | | 


be (c) Duke's Char. Uſes, 62, 128. (a) 3 Bl. Cem. 428. (e Tbid. 431. (f) 2 
P. Wms. 640. (C) Salk. 154. (b) 2 Vern, 299. 3 Atk. 520. (i) 3 Bl. 
Com. '#33» | | EE hos 0 
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This court cannot vary men's wills or agreements; nor 
ought to extend or abridge a lawful proviſion deliberately ſettled 
by the parties, contrary to its juſt intent : nor can relieve againſt 
a penalty in the nature of ſtated damages; as a rent of 5 J. an 


acre for ploughing up ancient meadow (+) : nor againſt a 


lapſe of time, where the time is material to the contract; as in 
covenants for rene wal of leaſes. This court will equitably con- 
ſtrue, but will not pretend to controul or change a lawful ſtipu- 
lation or engagement (/). | | 

The rules of deciſion in this court are appoſite to the ſubject 
of which it takes cognizance. In matters of poſitive right it. 
muſt ſubmit to and follow thoſe ancient and invariable maxims 


& que relicta ſunt et tradita.” It follows the law of nations, and 
collects it from hiſtory and the moſt approved authors of all 


countries, where the queſtion is the object of that law. In mer- 
cantile tranſactions it follows the marine law, and argues from 
uſages and authorities received in all maritime countries. Where 


it exerciſes a concurrent juriſdiction with other courts, it follows 


the law of the proper forum in matters originally of ecclefi- 
aſtical cognizance, it adopts the canon or imperial law, accord- 
ing to the nature of the ſubject; and, if a queſtion comes before 
this court, which was properly the object of foreign municipal 
law, it would receive information what is the rule of the coun- 


try, and will decide accordingly (n). 


This court differs from the courts of law in the mode of ad- / 
miniſtering juſtice; namely, in the mode of proof, trial, and 
relief. 8 | 

As to the mode of prof. When facts, or their leading cir- 
cumſtances, reſt only in the knowledge of the party, this court 
applies itſelf to his conſcience, and purges him upon oath with 
regard to the truth of the tranſaction. But, for want of this diſ- 
covery at law, this court has acquired a concurrent juriſdiction 
with every other court in all matters of account (). As inci- 
dent to accounts, it takes a concurrent cognizance of the admi- 
niſtration of perſonal aſſets (o), conſequently of debts, legacies, 
the diſtribution of the reſidue, and the conduct of executors 
and adminiftrators (p). As incident to accounts, it takes the 
concurrent juriſdiction of tithes, and all queſtions relating 


thereto (2); of all dealings in partnerſhip (r), and many other 


mercantile tranſactions; and ſo of bailiffs, receivers, factors, 
and agents (s), From the ſame fruitful ſource, the compulſive 
diſcovery upon oath, this court has acquired a juriſdiction over 
almoſt all matters of fraud (2); all matters in the private know - 
ledge of the party, which, though concealed, are binding in con- 


Y 2 Atk. 239. () 3 Bl. Com. 435. (m) Bid. 436. (=) 1 Ch. Ca. 57. 
(%) 2 P. Wms. 146. (v) 2 Ch. Ca. 152. (2) _ Ca. Abr. 367. (r) 2 Verto 
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ſcience ; and all judgments of law, obtained through ſuch fraud 
or concealment. And this, not by impeaching or reverſing the 
judgment itſelf, but by prohibiting the plaintiff from taking any 
advantage of a judgment obtained by ſuppreſſing the truth (2). 

As to the mode of zr:ial. This is by interrogatories admini- 
ered to the witneſſes, upon which their depoſitions are taken in 
writing, wherever they happen to reſide. If therefore the cauſe 
ariſes in a foreign country, and the witneſſes reſide upon the ſpot; 
if, in cauſes ariſing in England, the witneſſes are abroad, or 
ſhortly to leave the kingdom; or, if witneſſes reſiding at home are 
aged or infirm ; any of theſe caſes lays a ground for this court to 
grant a commiſſion to examine them. 

With reſpect to rhe mode of relief. The want of a more 
ſpecific remedy than can be obtained in the coarts of law, gives 
a concurrent juriſdiction to this court in a great variety of caſes. 
This court will compel executory agreements to be carried into 
ſtrict execution (ww), unleſs where it is improper or impoſſible, 
inſtead of giving damages for their non- performance. And here 
a a fiction is eſtabliſhed, that what ought to be done ſhall be con- 
ſidered as being actually done (x), and ſhall. relate back to the 
time when it ought to have been done originally: and this fic- 
tion is ſo cloſely purſued through all its conſequences, that it 
neceſſarily branches out into many rules of juriſprudence, which 
form a certain regular ſyſtem. So, of waſte, and other ſimilar 
injuries, this court takes a concurrent cognizance, in order to 
prevent them by injunction (y). Over queſtions that may be 
tried at law, in a great multiplicity of actions, this court aſſumes 
a juriſdiction, to prevent the expence and vexation of endleſs liti- 
gations and ſuits (z}. In various kinds of frauds it aſſumes a con- 
current (a) juriſdiction, not only for the ſake of a diſcovery, but 
of a more extenſive and ſpecific relief; as by ſetting aſide frau- 
dulent deeds (5), decreeing a re-conveyance (c), or directing an 
abſolute conveyance merely to ſtand as a ſecurity (d). And thus, 
laſtly, for the ſake of a more beneficial and complete relief by 
decreeing a ſale of lands (e, this court holds plea of all debts, in- 
cumbrances, and charges that may affect it or iſſue thereout. 

The true conſtruction of ſecurities for money lent is another 
fountain of juriſdiction in this court. When it held the penalty 
of a bond to be the form, and that in ſubſtance it was only as a 
pledge to ſecure the re-payment of the ſum bong fide advanced, 
with a proper compenſation for the uſe, it laid the foundation 
of a regular ſeries of determinations, which have ſettled the doc- 
trine of perſonal pledges or ſccurities, and are equally applicable 
to mortgages of real property. The mortgagor continues owner 


(1) | 3P. wms. 148. (w) 1 Eq. Ca. Abr. 16. (x) 3 P. Wms. 215. (5) 1 Ch. 
Rep. 14. 2 Ch. Ca. 32. (z) 1 P. Wms. 672. (a) 2 P. Wms. 156. (b) 1 P. Wms. 


239. (c) 1 Vern. 237. (4) 2 Vern. 84. (e) x Eq. Ca. Abr. 337. c 
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of the land, the mortgagee of the money lent upon it: but this 
ownerſhip is mutually transferred, and the mortgagor is barred 
from redemption, if, when called upon by the mortgagee, he 
does not redeem. within a time limited by the court; or he may, 
when out of poſſeſſion, be barred by length of time, by analogy 
to the ſtatute of limitations ). | 

The form of a triſt, or ſecond uſe, gives this court an exclu- 
five juriſdiction as to the ſubje matter of all ſettlements and 
deviſes in that form, and of all the long terms created in the 


preſent complicated mode of conveyancing. This is a very 


ample ſource of juriſdiction: but the ht is governed by very 
nearly the ſame rules, as would govern the eſtate in a court of 
law (g), if no truſtee was interpoſed; and, by a regular poſitive 
ſyſtem eſtabliſned in this court, the doctrine of truſts is now 
reduced to as great a certainty as that of legal eſtates in the 


courts of the common law (5. 


This court will reſtrain other courts that exceed their jurif- 
diction, and remove the ſuit by certiorari. | | 
But let it be obſerved, that in all caſes where the plaintiff has 
his remedy at law, he ought not to be relieved here. 

This court will not give relief againſt a proceeding at law upon 


a criminal proſecution ; for this court grants relief in ſuch caſes 


only as concern mere civil rights: but, if ſuch criminal proſecu- 
tion 1s mixed with civil proceedings in this court relating to the 
title of an eſtate, the court will reſtrain the proſecution till the 


Nor will this court give relief, where the ſubſtance of the 


| ſuit tends to the overthrow of an Act of Parliament made for the 


public peace, or to the overthrow of any fundamental point of 
common law, or take from other courts their peculiar juriſdiction; 
though judgments and ſentences in other courts may be examined. 
in this court. | 
HavinG ſtated the outlines of the juriſdiction of a court of 
equity, it is now neceſſary to explain the nature and method of 
the practical proceedings in this court. | 


(/) 3 Bl. Com. 439. () 2 P. Wms. 645. (+) 3 Bl. Com. 440. 
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The Nature and. Method of the Proceed ings in this 
Court. 


1 H E firſt proceeding in a ſuit in this court is, to file a bill 
of complaint (for ſome fraud, force, or injury done), pray- 
ing relief : and if the bill is to quiet the poſſeſſion of lands, or to 
ſtay waſte, or to ſtay proccedings at law, an injunttion is alſo 
therein prayed. 

When the bill is filed, proceſs of ſubpzena muſt be taken out, 
to compel the defendant to appear upon pain of 100 J. (being 
words of courſe) and anſwer the bill. If he doth not appear, 
then upon affidavit of the ſervice of it perſonally, or that it was 
left at his dwelling houſe with his wife or ſervant, or that it was 
hung at his door, &c. an attachment iſſues forth againſt him; 
and if a non oft inventus is returned, then an attachment with 
proclamation of rebellion goes againſt him; ; and if he ſtands further 
out in contempt, then a commiſſion of rebellion may be ifſued forth 
directed to the Sheriff, or to private perſons, for apprehending of 
him, and the bringing of him to the Fleet priſon, the proper 
priſon of this court, for which purpoſe they may break open any 
door. If the defendant ſtands further out in contempt, a ſer- 
feant at arms may be ſent to take him: and if he cannot be taken, 
a ſequeſtration againſt his real and perſonal eſtate and effects may 
be obtained, till he doth appear. 

But if a peer or a biſhop is defendant, the Lord Chabcelior 
ſends a letter miſſive to him, to requeſt his appearance, together 
with a copy of the bill ; and, if he negleQts to appear, then he may 
be ſerved with a ſubpena ; and, if he continues ſtill in contempt, 
an order to ſhew cauſe why a ſequeſtration ſhould not iſſue againſt 
him; and if he ſtill ſtands out, a /equeftration goes forth againſt 
his lands and goods, without any of the meſne proceſs of attach- 
ments, &c.; but no proceſs of contempt againſt his perſon. The 
_ ſame proceſs iſſues againſt a member of Parliament, except that 
no letter miſſive is ſent to him. 

There are ſeveral other ſabpœna's beſides a ſubpæna to fuer; 
as a ſubpena to make better anſwer, ſubpena to reply, ſubpena to 
rejoin, a ſubpena for witneſſes to teſtify, ſubpœna to hear judg- 
ment, ſubpœna for cots, &c. All the proceſſes of contempt are like- 
wile taken againſt thoſe that oy not orders, or ſtand otherwiſe 
in contempt of the court. 

When the defendant does appear, when the proceedings are by 
the defendant's araver to the bill, if there is no cauſe for plea (to 
the juriſdiction, in diſability of the perſon, or in bar) or demurrer 


to the bill. Then the plaintiff enters his replication, unleſs he files 
| PRE 
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erceptiont againſt the anſwer as inſufficient, referring it to a Maſ- 
ter to report whether it. is inſufficient or not; ts which report 
exceptions alſo may be made by the parties. The anſwer, replica- 
tion, and rejoinder, &c. being ſettled, and the parties being at 
iſſue, witneſſes are to be examined upon interrogatories purſuant to 
the bill or anſwer, either in court or by commiſſion (called a 
dedimus poteflatem) in the country. Then when the plaintiff 
and defendant have examined their witneſſes, there is to be pub- 
lication of the depofitions of the witneſſes, arid the cauſe is to be 
ſet down for hearing ; after which follows the decree, reference to 
the maſter, if neceſſary, and further directions upon the maſter's 
report, The decree being ſerved upon the party under the 
ſeal of the court, and not obeyed, all the proceſſes of contempt 
will iſſue out againſt him for his impriſonment till he yields obe- 
dience to it; or there may be an igjunction granted for poſſeſſion 
of land, where the decree is for land, and the party remains 
obſtinate after his impriſonment. And if this is diſobeyed, the 
court may grant a ſegugſtration of the land, or a commiſſion to 
ſome juſtices (and if need be, a writ of M iſtance to the Sheriff) 
to put the plaintiff in poſſeſhon. 3 
In ſeveral parts of theſe proceedings there may be affidavits, 
| petitions, metions, references, reports, certificates, interlocutory orders, 
injunctions, & c. After a decree there may be a re-hearing, if 
either party thinks himſelf aggrieved. Laſtly, there may be a 
bill of review, where there is any error in law, or an appeal to 


the Houſe of Lords. 
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1 CHATTER: © 
1 DOT Of the Commencement of a Suit: 

5 A Perſon being injured by the act of another, and having a 
e conſcientious claim to be redreſſed, may reſort to this court 
t for relief, when the peculiar circumſtances of the injury ſuſ- 


tained render it impoſſible for him to obtain an adequate remedy 
by an application to the ordinary courts of law; therefore, in 


bd order to obtain the neceſſary relief, his firſt ſtep is to exhibit a 
5 bill, which is in the nature of a petition, directed to the Lord 
75 Chancellor, Lord Keeper, or Lords Commiſſioners for the cuſ- 
bs tody of the Great Seal, or to the King himſelf in his court of 
Chancery, in caſe the perſon holding the ſeal is a party, or the 
V ſeal is in the King's hands. [In this bill the complainant ſets 
0 forth the circumſtances of his caſe, the ſpecies and degree of 
5 injury he Bas: fuſtained, and the grounds ũpon which he claims / 2 
L to be entitled to the protection and aſſiſtance of this court; and 


ws | having 


= 7 
— 


— = "yp ory 
- — . a3 
proegrs . — ” 8 
- 
— —⅜ẽ = 
r nn II rn tne — 


ROI — 


* - 


PL 


74 COMMENCEMENT OF A SUIT. 


having ſhewn his title to be relieved, he concludes his bill with 


praying, that the relief incident to his particular caſe may be 
extended to him ; and that the defendant may anſwer upon oath 
the matters charged againſt him; and alſo that proceſs of ſub- 


pæna may be directed to him, to require his appearance and 


anſwer to the charges exhibited againſt him by the bill: but in 
caſe a Peer, or Peereſs, or Lord of Parliament, be a defendant, 
the bill muſt firſt pray the letter of the perſon holding the great 
feal, called a letter miſſive, requeſting the defendant to appear 


to and anſwer the bill; and the writ of /ubpena only in default of 


compliance with that requeſt, And if the Attorney General is 
made a defendant, as an officer of the crown, the bill muſt pray, 
inſtead of the writ of /ubpzna, that he, being attended with a 
copy, may appear and put in an anſwer. | 

If the ſuit is inſtituted on behalf of the crown, or of thoſe who 
partake of its prerogative, or whoſe rights are under its particular 
protection, as the objects of a public charity, the matter of com- 
plaint is offered to the court by way information given by the 
proper officer, and not by way of petition. Except in ſome few 
inſtances bills and informations have been always in the Englifh 
language; and a ſuit preferred in this manner has been there- 
fore commonly termed a ſuit by Exgliſb bill, by way of diſtine- 
tion from the proceedings in ſuits within the ordinary juriſdic- 
tion of the court, which till the ſtatute of the 4 Geo. 2. c. 26. 
were entered and inrolled more anciently in the French or Nor- 
man tongue, and afterwards in the Latin, in the fame manner as 
the pleadings of the courts of common law. : 

Suits are generally commenced, proſecuted, and defended by 
parties in their own names only, except in caſes of infants, luna- 
tics, ideots, and feme coverts ; and by ideots and Junatics the 
fame are proſecuted by the committees of their perſons and 
eſtates 3 and by infants and feme coverts in the name of ſome 
perſon as their prochein amy, or next friend, with this exception, 
that a feme covert, if her huſband is baniſhed, or has abjured the 
realm, may by herſelf alone exhibit a bill, for ſhe may then aQ 
in all reſpects as a feme ſole 3 and there is this diſtinction be- 
tween a prochein amy to an infant, and a prochein amy to a feme 
covert, that any one may bring a bill as prochein amy to an infant, 
becaule it is at his peril that he brings it, but none can bring a 
bill in the name of a feme covert without her conſent ; and if 
fuch bill be brought, upon her affidavit that it was exhibited with- 
out her conſent, the ſame will be diſmiſſed. Bodies politic and 
corporate are at liberty to exhibit a bill by themſelves alone ; and 
the Queen conſort, as partaking of the royal prerogative, may 
alſo do the ſame by her Attorney General. 1 Eg. Abrid. 72. 
The King may ſue here for equity; and ſo may the Chancellor 
hin ſelf; but he ſhall not make a decree in his own cauſe. 


I Acli, 37%. Lane's Rep. 4428. ; 
| DES. Suits 
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Suits may alſo be brought either in the party's own right, or in 
right of another, or in both rights united : and ſuits of the firſt 
deſcription are the moſt numerous, Of the ſecond are ſuits by 
executors, adminiſtrators, truſtees, by the Attorney General on 
behalf of the crown, and of thoſe who partake of its prerogative 
or claim its peculiar protection: of the laſt deſcription are ſuits 
by baron and feme for lands of the right of the wife. 

Ordinarily, ſeveral plaintiffs may not join for different cauſes z 
nor may ſeveral defendants be put in one bill, in caſes wherein 
the cauſe and charges againſt them are altogether different; yet 


| ſometimes, for avoiding multiplicity of ſuits, and to bring all 


parties who may be affected by the decree before the court, a ſuit 
may be brought by parties who have ſeparate rights and inte- 
reſts, as deviſees, legatees, creditors, and the like. 

It is incumbent upon him who exhibits a bill to take care that 
he ſtands not affected by any legal diſability, as outlawry, excom- 
munication, &c.; for if he is ſo affected, the ſame may be pleaded 
in bar to his ſuit: but it is ſaid, that outlawry, excommunica- 
tion, and conviction of popiſh recuſancy, are not in ſome caſes 
any diſability ; and where they are a diſability, if it is removed by 
a reverſal of the outlawry, by purchaſe of letters of abſolution 
in the caſe of excommunication, by conformity in the caſe of a 
popiſh recuſant, a bill exhibited under the diſability may be pro- 
ceeded upon. Attainder and alienage no otherwiſe diſable a 
perſon to ſue than as they deprive him of the property which 
may be the object of the ſuit. Villenage and profeſſion (when 
the ſame ſubſiſted) were in the ſame predicament. Mitford's 
Treatiſe in a note in the margin, 25. | 

A bill may be exhibited againſt all bodies politic and corpo- 


rate, and all perſons, as well infants, married women, ideots, 


and lunatics, as thoſe who are not under the ſame diſability, ex- 
cepting only the King and Queen ; and when a ſuit is brought 
againſt an infant, ideot, or lunatic, the court will take care of 
their intereſts, and for that purpoſe will aſſign them proper 
guardians, by whom they muſt anſwer and defend ſuch ſuits 


but to a bill filed againſt a married woman her huſband muſt 


alſo be made a party, unleſs he is an exile or has abjured the 
realm. | | 

A bill lies for ſolicitor's fees only, if for buſineſs done in 
equity, or if for buſineſs done in another court, if it relate to a 


demand made by plaintiff in this court. Pract. Reg. 262. 


Ver. 203. 575 
The diſtance between the ſovereign and his ſubjects is ſuch, 
that it rarely can happen that any perſonal injury can immediately 
and directly proceed from the Prince to any private man; and 
as it can ſo ſeldom happen, the law in decency ſuppoſes that it 
never will nor can happen at all : but whenever therefore it hap- 
pens 
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pens that by miſinformation or inadvertance the crown hath been 
induced to invade the private right of any of its ſubjects, to 
remedy an invaſion of private right ſo occaſioned, the application 
muſt be to the King by petition of right ; and the party ſuggeſts 
| 5 far N / /oeuch a right as controverts the title of the crown, grounded upon 
; Ls r in the petition itſelf; upon which the crown may 
4. 5 7 (Ard in ſuch caſes always will) refer it to his Chancellor to do 
right, and may direct that the Attorney General ſhall ” made a 
Party to a ſuit for that purpoſe. 
Note. The Queen has alſo the ſame prerogative. 


| - 
— — r — — 
— Bs — - ww — — * — 

— —— - — ——— no l 
— : — 2 I _— 

2 — 14 122 22 — PP 
2 — — - * r wy ce + RY 

ma _ 2 85 — — 


= — 


an 


18 
1 
1 
18 + 

: 1 1 


N. 
1 . 


— 


115 
6 
: 
4 
4 1 
158 
1 
Hy 
10 1 
154 
l 


CHAPTER Il 


— — Ie 
6 _ - - — — 
> 2 — by —— — 8 
— . —— ©, — . 2 
rr 
— < — Vo. 
Da . 3 r rr 
— PF —— 1 — 
— or SIE nes; 2 
— — ————— — — . — 
by > . x 
PERS — 


Of the Parties to a Suit. 
1. order that this court may be enabled to do complete juſtice, 
by deciding upon and ſettling the rights of all perſons inte- 
reſted in the ſubject of the ſuit, it is neceſſary that all perſons 
materially intereſted ought to be parties to the ſuit, plaintiffs or 
defendants (if within he juriſdiction of the court), however 
numerous they may be, ſo that a complete decree may be made 
between thoſe parties. Mitford's Treatiſe, 144. 

It is a general rule that no one need be made a party, againſt 
whom, if brought to a hearing, the plz intiff can have no decree, 
3 Cox's P. Wms. 311. 

None but parties to a ſuit, and thoſe claiming under them, can 
be bound by a decree, | 

Ihe want pf proper parties is a good cauſe of demurrer. 
Ihey only are defendants to a bill, againſt whom proceſs 1 is 
prayed. 1 P. Wm. 593. | | 

If all proper perſons are not made parties, any other ſhall be | 
added upon motion. Pract. Reg. 29. 

If at the hearing of a cauſe it appears that any proper parties 

are omitted, it is diſcretionary in the court either to diſmiſs the 
bilt without prejudice, or to give leave for an amendment, on | 
payment of the coſts of the day. 1 P. Vm. 428. | 

If unneceſſary parties are inſerted, the court upon application 
will permit the proper alterations to be made. But if a perfon 

is made a plaintiff who is an unneceſſary party, or ought to have 
been a defendant, the court will not permit his name to be ftruck 
out as a plaintiff, eſpecially after anſwer ; unleſs upon a ſpecial 
application, and then, if the defendant require it, not without 
ſecurity being given for coſts : but a defendant may be ſtruck out 
of the bill before anſwer, upon the Os * a plaintiff, upon 


payment of colts, 
Great 
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Great caution ought to be uſed in making defendants to a bill; 
for if a diſcovery only of facts (for inſtance) is wanted by the 
bill, the defendants of ſuch bill will be entitled to their coſts z 
and moreover, the plaintiff thereby deprives himſelf of the evi- 
dence of thoſe defendants ; for it is the conſtant rule of this 
court, that the anſwer of one defendant cannot be read againſt 
another; and beſides ſuch defendants may demur to the bill, if 
improperly made parties. 

None ſhall be made a defendant merely to pray coſts againſt 
him, 1 nr | 

In ſome caſes, as in the inſtance of creditors ſeeking an ac- 
count of their deceaſed debtor's eſtate for payment of their de- 
mands, a few ſuing on behalf of the reſt may ſubſtantiate the 
ſuit, and the other creditors may come in under the decree. 
Mitferd's Treatiſe. 145. | : | 

Where all the perſons intereſted are not made parties, yet if 
there is ſuch a privity between the plaintiffs and defendants that 
a complete decree may be made, the want of parties ſhall not be 


o 


25 a cauſe of demurrer. Thus a bill may be brought by a lord of a 
2 manor againſt ſome of the tenants, or by ſome of the tenants 
18 | againſt the lord, upon a queſtion of common; or by a parſon 
2 for tithes againſt ſome of the pariſhioners; or by ſome of the 
yo pariſhioners againſt the parſon, to eſtabliſh a general modus. 
Bid. | 
tt If a ſufficient reaſon for not bringing a neceſſary party before 


the court is ſuggeſted by the bill ; as if the party is reſident out 
of the juriſdiction of the court, and that fact is charged; or if 
a perſonal repreſentative is a neceſſary party, and the repre- 
ſentation is charged to be in litigation in the eccleſiaſtical 
court, a demurrer will not hold. But if the defendant ſhould 
controvert the excuſe made by the bill, by pleading matter 
to ſhew it falſe, the court, inſtead of allowing ſuch a plea, 
Has given the plaintiff leave to amend his bill upon payment of 
Wcoſts ; a liberty which he may alſo obtain after allowance of a 
plea, according to the common courſe of the court ; for the ſuit 
s not determined by allowance of a plea, as it is by allowance 
of a demurrer to the whole of a bill. Bid. 146, 221. 


15 In bills of diſcovery the court ſaid, you ſhould make every 
tion l perſon a party who is neceſſarily to be made ſo, that you may not 
M8 ultiply ſuits improperly : at law, if you was to join the heir 
ave nd executor in an action, they might demur, but in equity you 


may join them, 2 Atk. 51. | 
A plaintiff may, at the hearing of a cauſe, waive the relief that 
e prays againſt a particular perſon, and then the objection for 
ant of making that perſon a party will have no weight. 2 Att. 


The general rule is, that if you draw the juriſdiction out of a 
ourt of law, you muſt have all perſons parties before this court 
4 1 3 who 
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who will be neceſſary to make the determination complete, and to 
quiet the queſtion. 2 Ah. 514. 

It is a rule in equity, whenever a bill is brought by creditors, | 
legatees, or any other perſon entitled to bring it, to have the truſts 
of awill performed, that all the perſons entitled to the eſtate unto 
the firſt remainder in tail are made parties. 

All bodies politic and corporate, and all perſons of full; age, are 
by themſelves W of exhibiting a bill of eee in this 
court. 

Perſons incapable by themſelves alone of exhibiting a bill, are 
infants, feme coverts (except the wife of an exile, or of one who 
has abjured the reaim), ideots, and lunatics. If a bill is filed in 
the name of any perſon incapable alone of inſtituting a ſuit, the 
defendant may plead it in abatement of the ſuit. 

An infant ſues by his next friend, who is generally his neareſt 


relation; but in caſe the infant has any cauſe of ſuit againſt ſuch il 


relation, any perſon, without the infant's conſent, may inſtitute 
a ſuit in his behalf, which perſon is ſtiled in the bill the next 


friend of the infant. | 
A ſuit may be inſtituted on behalf of an infant en ventre /a 
mere, and the court will grant an injunction to ſtay waſte, 


2 Peru. 711. 


When an infant is made a defendant, the court will appoint | 4 
a guardian to defend the ſuit; who is generally the neareſt rela- 


tion not concerned in the intereſt of the ſubject in queſtion. 

If a perſon is by age or infirmities reduced to a ſecond infancy, 
he may defend by guardian. 2 Roll. Abr. 213. 

Huſband and wife muſt join in a ſuit inſtituted reſpecting any 
matter claimed in right of the wife; bur if the wife claims any 
right in oppoſition to her huſband, the ſuit muſt be inſtituted by 
her prochein amy; but the bill muſt not be filed without her con- 
| ſent, if it is it will be diſmiſſed. A prochein amy need not be a 
relation, but he muſt be a perſon of ſubſtance, becauſe liable to 
coſts. 1 Atk. 570. 

A eme covert, who has a ſeparate maintenance, may ſue alone, 
So may a wife whoſe huſband is baniſhed by Act of Parliament, 

and may in every thing act as a feme ſole, and as if the huſ- 

band was dead. 1 Chan. Ca. 35. 2 Vern. 104. | 

A feme covert muſt anſwer alone, if the huſband is not 
amenable. 1 Eg. Ca. Abr. 65. 

A huſband tenant for life, remainder to his wife for life, he 
brings a bill alone for the opinion of the court upon the ſettle- 
ment: objection for want of making the wife a party allowed, 
for if the court decreed againſt the huſband, ſuch decree would 
not bind the wife; the cauſe therefore ſtood <p that ſhe might 

be made a party, 1 Ah. 289. | 


Ideots 
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to ldeots and lunatics ſue and anſwer by their committees. Pra. 
| Reg. 232. | 

78 f the lunatic be not named a party in the bill or information 
1 by the Attorney General, it is commonly good cauſe of demur- 
to rer. But a lunatic muſt not be made a party to a ſuit inſtituted 


for the purpoſe of relieving againſt ſome act done during his 

re lunacy, for that were to ſtultify himſelf. Pract. Reg. 232. | 

The King may ſue here for equity; ſo may the Chancellor; 
but he ſhall not make a decree in his own cauſe. 1 Roll. 373. 

ire The Queen conſort may ſue alone; ſo may a Queen dow- 
* ager, though married, 2 1. 50. Co. Lit. 133. 

Suits in reſpect of the right of the crown, or of thoſe for 


* whom it is a truſtee, are carried on in the name of the Attorney 
| or Solicitor General. „ 
eſt All executors muſt ſue and be fued jointly. 3 Chanc. Rep. 
gs; - 1 | | 
we | One executor may ſue another co-executor. - Prad?. Reg. 
ext 180. . 


| Two executors are plaintiffs ; one of them is excommuni- 

2 cated; the other may be ſevered, and the defendant ſhall an- 
te, ſwer. Did. | ; 

Although an executor does actually releaſe, yet he muſt be 


ine made a party to the ſuit. 1 Vern. 31. 3 

— | Demurrer for want of parties, one of the executors not being 
made a party, over- ruled, becauſe the plaintiff had alledged in 

cy, his bill, that he knew not who was the other executor, and 
prayed that rhe defendant might diſcover who he was and where 

ny he lived. 1 Fern. gg. | . 

an One having a baſtard, leaves a perſonal eſtate to her executor 

by in truſt for the baſtard, who dies inteſtate, and without wife or 

Fs iſſue, the executor may ſue for this perſonal eſtate, without ma- 

_ ing the Attorney General, in right of the crown, or the baſtard's 

to 4miniltrator, parties; for the executor has the legal title, and 


can give a good diſcharge to the defendant. 3 P. Wims. 33. 
Note; in the like caſe an executor, though a bare truſtee, and 
though there be a reſiduary legatee, is entitled to ſue for the per- 
ſonal eſtate in equity as well as at law, unleſs the ce/tuy que rruft 
will oppoſe it, | 
An adminiſtrator, though inſolvent, muſt be a party to a bill 
for diſcovery of affets. 2 Ath. 50. : | 
Though the perſon is come of age, during whoſe infancy the 
will appointed an executor durante minore atate ; yet if he has not 
collected in the whole eſtate, he muit be brought before the 
court. 2 Ai. 122. | | 
The court refuſed to proceed in a cauſe, becauſe the executor 
was not made a-party to a ſuit againſt the heir of a mortgagee 
for redemption. 2 Freem, Rep. 5 2. 


Creditors 
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Creditors are not neceſſary parties to a ſuit for a legacy, the 


1. executor is ſufficient z the executor in all caſes ſuſtaining the 
perſon of the teſtator, to defend the eſtate for him, creditors, and 


legatees. 1 Vez. 131. 


In general on a demand againſt an executor, it is not neceſſary 


to bring the creditors before the court; but the executor only, 


who is the proper perſon to defend, and will be ſuppoſed to do 


this duty. The uſual direction of the court is to take an account, 
&c. and all the creditors to come before the Maſter to prove 


their debts; which if they do, and it is objected that they are 
not creditors for valuable conſideration, that queſtion may be 


entered into there, and come before the court upon exceptions 
to the maſter's report. 1 Yez. 131. | | 


The heir at law muſt be made a party to a bill on the ſtatute 


of fraudulent deviſes, to affect the real aſſets in the hands of the 
deviſee. It is the Act of Parliament makes this aſſets in the 


deviſee's hands; and that requiring the heir to be made a defen- 


dant, you muſt follow the remedy therein preſcribed ; and this 
bill in equity is as an action at law. 1 P. Vmt. 100. a 

Every deviſee of a mortgaged eſtate that brings a bill to re- 
deem, need not make heir at law a party. If the plaintiff claims 
to have the will eſtabliſhed, it is neceſſary; if only a title under 
the will, it is not. 2 Ye. 431. | 

If creditors bring a bill to compel a ſale of lands charged by 
will with payment of debts, the heir is generally a neceſſary 
party, in order that the will may be well proved; otherwiſe 
people might object to buy under a decree for ſale ; or perhaps 
the lands might not ſell for near their value. 3 P. Vs. g1. 

Where lands are by deed conveyed to truſtees to ſell, and af- 
terwards the grantor dies, the heir, unleſs entitled to the ſurplus, 
need not be a party to a bill that prays a ſale; becauſe the ſanity 


of the grantor is preſumed in the caſe of a deed ; but the ſanity of 


the teſlator muſt be proved in the caſe of a will. 3 P. Wms. 92. 
Note; a deed may be proved viva voce at the hearing; for it 
is only neceſſary to prove the execution; but a will cannot be ſo 


proved, becauſe more is to be proved than barely the exe- 


cCution. 


Where a company are defendants, it is uſual for a plaintiff, in 


order to have a diſcovery, to make the ſecretary, book-keeper, or 

any other officers of the company, defendant; and although the 
anſwer of the defendant (the officer) cannot be read againſt the 
company, yet it may be of uſe to direct the plaintiff how to 
draw and pen his interrogatories, towards obtaining a better 
diſcovery. 3 P. Mme. 311. 5 EEE 

The mortgagor or his heir ſhould be a party 'to a bill by the 
mortgagee. KRidgeway's Rep. Temp. Hardwicke 6. 199. 


WJ 


In 
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In a ſuit between the proprietors of provinces granted by the 
crown, the Attorney General ſhould be a party. Bid. 332. 

A ceflui que truſt muſt in all caſes be a party; but the truſtee 
needs not, eſpecially if ce//ui que truſt undertakes for him.— 
Finch, Prec. 177. 7 5 | | 

Part of the proprietors of an undertaking may bring ſome 
others of them to an account, without making all the members 
parties, eſpecially if they ſue on behalf of themſelves and all the 
reſt. Jbid. 5923 TR | 

Where there are two joint factors, a bill has been allowed 
againſt one, the other being beyond fea. id. 83. | 

If a neceſſary defendant be proſecuted regularly to a ſequeſ- 
tration, the plaintiff may proceed without him againſt the other 
defendants. Bid. 99. : 

A. covenants for himſelf and his heirs, that a jointure houſe 
ſhall remain to the uſes in the ſettlement. The jointreſs brings 
a bill againſt the heir for a performance ; the defendant demur- 
red ; for that the executor ought to be made a party : and re- 
ſolved, that though at law the creditor may ſue the heir only 
where the heir is expreſsly bound; yet as the perſonal eſtate is 
the natural fund to pay all debts, and as the executor may make 
it appear that he has performed the covenant, the executor muſt 
be made a party in equity. 3 P. Will. 331, 332, 333- | 

In a bill brought by mortgagee againſt the heir of the mort- 
gagor to forecloſe, it was objected that the executor of the mort- 
gagor ought to be made a party, becauſe it did not appear, but he 
might have paid the debt; but it was ſaid, and ſo reſolved by the 
court, that there is no neceſſity to make the executor of the mort- 
gagee a party, becauſe the bill being only to forecloſe the equity 
of redemption, the plaintiff need only make him a party that has 
the equity, (viz.) the heir, and the: courſe is ſo; neither is the 
plaintiff the mortgagee, anyways bound to intermeddle with the 
perſonal eſtate, or to run into an account thereof; and if the 
heir would have the benefit of any payment made by the mort; 
gagor, or his executor, he muſt prove it. 3 P. Wil. 331, 332, 
333. Duncombe v. Hunſley, in notes. | 

Bill for an account of the perſonal eſtate of A, though the per- 
ſon who has the right to adminifter 'to 4 be a party, yet this 
is not ſufficient without adminiſtration actually taken out; for 
if any account ſhould be taken, it may be all over-hauled again 
when adminiſtration ſhall be taken out. 3 P. Vill. 349. 

But in another cafe an objection of the kind laſt mentioned 
was over-ruled, and the making a wife a party, who had poſſeſſed 
herſelf of her huſband's perſonal eſtate, and diſpoſed of it, and 
who appeared to be the perſon by law entitled to adminiſtration ; 
and though ſhe denied by her anſwer that ſhe had taken out ad- 
_ miniſtration, was held ſufficient. Prec. in Ch, 63. 

Vol., I. ö | -— 
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In a bill to de relieved touching a leaſe for years, or other 
perfonal duty, againſt executors, though they be executors in 
truſt only, yet it is not neceſſary to make cefui que truft, or the 
reſiduary legatees, parties. 1 Ver. 261. Anon. Sed quere and vid. 
Bunb. 53. and Prec. in Chan. 275. where it is held that cui 
que truſt muſt in all caſes be made a party. 

The grantee of a rent-charge muſt make all the punchaſord 
parties; and if two or more have a joint intereſt, regularly they 
mult be all parties. So if two or more are liable to a demand, you 
cannot proceed againſt one alone. So all executors, truſtees, or 
their repreſentatives, are to be made parties; but this rule may be 
diſpenſed with, if any of them are not amenable to the proceſs 
of the court, or if they have ſtood out proceſs to a ſequeſ- 
tration. 

So where there are two executors, and one of them lives be- 
yond ſea, the executor abroad need not be made a party, if the 
executor here has aſſets in his hands. MS. Ca/. in Chan. Pa. 
5 Aunæ. 

So where there is a general account prayed to bear a propor- 
tion of loſs, and the parties, and other perſons beſides the par- 
ties are equally affected, the bill ſhall not abate for want of 
parties ; for it will appear before the Maſter as if all were there. 
MS. Caf. in Chan. Feffery and Napper, Paſ. ) Anne. 

In a ſuit for a charity for the arrears of a rent- charge, it is not 
neceſſary to make all the truſtees tenants of the land out of which 
the rent iſſues, parties. 1 P. Wil. 599. 

All parties to a veſtry order mult be made defendants. Hinch- 
man and Ayer, Hard. 333 

A. a reſiduary legatee, bought: a bill againſt B, who was one 
of two executors (without his co-executor) to have an account of 
B's own receipts and payments; the co-executor need not be 
made a party. 2 Vol. Eq. Abr. 165. Caf. 3. 

A. propoſed to raiſe a bank, and to procure an at of paris 
ment to eſtabliſh and ſettle it; about fifty joined with him, and 
were at equal expences. This project being likely to take ef- 
fect, two hundred and fifty more ſubſcribed to raiſe a fund; 
but in effecting the project about 6000 J. were loſt, and ſo it 

dropped. Then the perſons who were this 60c  /. out of pocket 
exhibit their bill againſt ſixteen of the two hundred and fifty ſub- 
ſcribers to bear their proportion of the loſs; and it was moved, 
that the bill ſhould abate for want of parties, but over- ruled. 
2 Vol. Eg. Abr. 166. Caſ. 7 

A truſtee for three 880 is called to an account; all the 
ceſtui que trufts muſt be made parties; otherwiſe he might be 
called to account thrice for the ſame matter. 1 Ver. 100. Hanne 
v. Stevens. 

But one legatee may fue without the others : but though one 


" legatee may ſue, yet if the reſidue of the perſonal eſtate be * 
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viſed to three, quære, whether one alone may ſue for his part? 
and it has been held he cannot. FHaycock v. Haycock, 2 Chan. 
Caf. 124. Nelſon, Ch. Rep. 243. 

Where a truſtee has aſſigned his truſt, the aſſignee muſt be a 

party, Buyt v. Dennet, Trin. Term 1787. : 
If an executor of an obligation be ſued in this court to diſ- 
cover aſſets, all the obligors muſt be made parties, that the charge 
may lie equal. Brown's Chan, Rep. 225. 2 Vent. 348. 2 Chan, 
Caſ. 92..and a quære is made whether you may not ſue the prin- 
cipal, and leave out them that are bound only as ſureties ? but 
it is clear that if a judgment be had at law againſt one obligor, 
you may ſue in this court the executor of him alone for a diſco- 
very of aſſets, c. becauſe the bond is merged in judgment. Vid. 
alſo Nelſon, Chan. Rep. 105. where it is held not to be neceflary 
to ſue all the obligors; and that any one who is compelled to 
pay the money, may oblige the others to contribute, 

If a debt be joint and ſeveral, each of the debtors muſt be 
brought before the court, becauſe they are entitled to each other's 
aſhſtance in taking the account, and likewiſe to contribution; ſo 
on ſpecialty debts, heirs and executors muſt both be made par- 
ties. 3 Ack. 400. Madox v. Fackſon, 

Where there is only an equitable charge on a copyhold, and 
the legal eſtate deſcends to the heir, it is neceſſary to make the 
heir a party, otherwiſe the legal eſtate of the copyhold could not 
be conveyed to a purchaſor; but if the heir at law had after the 
teſtator's death conveyed away all the copyhold eſtate, then ſuch 
grantee being capable of conveying to the purchaſor, it might not 
be neceſſary to make the heir a party. 3 P. Will. 97. 
Where there are three mortgagees being joint tenants, one 
cannot bring a bill to forecloſe without making the others par- 
ties. Lowe v. Morgan, Brown's Ch. Rep. 368. Eaſter Term 

1784. | Ee 

If there are principal and ſureties, the principal cannot object 
that the ſureties are not made parties. And if a bill be brought 
againit principal and one ſurety, and it is admitted the other is 
dead, infolvent, and no perſonal aſſets at all, his repreſentatives 
need not be made parties. 3 Att. 406. | 

If the ſuit be by one ſurety againſt another for contribution, 
ſuppoſing that A, another ſurety, is dead inſolvent, the executors 
of A ought to be made parties. Rep. Temp. Finch 15. | 

The Attorney General need not be a party to a ſuit relating to 
a private charity, ſuch as a voluntary ſociety to provide for the 
members and their widows, by weekly contributions. 3 Aal. 
277. Anon. $-4 + | 
In a bill againſt the committee of a voluntary ſociety who con- 
tract with a tradeſman, it is not neceſſary to make the other 
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members of the ſociety parties. a. v. Duke of Bueeybury 
and others, Trin. Term, 1781. 

A remainder-man need not be a party to a bill, (one end of 
which was to impeach a ſettlement) becauſe a remainder-man 
is not regarded in equity, neither can he be hound. Brown's 
| Ch. Caſ. 101. 2 Vol. Eg. Ab. 160. 

Bill by ſecond mortgagee, to redeem the firſt mortgage, the 
mortgagor, or his heir, muſt be a party; the heir being abroad 
the court cannot proceed. Fell and Brown, Mich. Term 1787. 
Brown's Ch. Rep. 276. 

A having outlawed Þ for a debt due on a bond, brought his 


bill againſt B, and Ca truſtee for B, with reſpect to an annuity 


of 20 J. per annum deviſed to B, in order to ſubject this annuity 
to A's debt. By the outlawry all B's intereſt, as well equitable 
as legal, was forfeited to the crown; and A muſt ſet a grant 
thereof from the crown, and make the Attorney General a 
party. 1 P. Vill. 445. 

Where a bill is brought for deer of a copyhold * 
held for lives, the lord muſt be made a party; becauſe when the 
ſurrender is made the eſtate is in the lord, and he is under no 
obligation to new grant it. Contra, in caſe of copyholds of in- 
heritance, for there the lord need not be made a party. 2 Vol. 
Abr. Eq. 167. 

Where an executor in truſt was outlawed, and a witneſs moved 
that he had inquired after and could not find him, it was held 
that it was not neceſſary to make him a party. 1 P. Vill. 684. 

One part-owner of a ſhip cannot bring a bill on behalf of him- 
ſelf and the other part-owners, but they muſt all be parties. 
Moffat v. Farquharſon, Brown's Chanc. Rep. 338. Eaſter 
Term, 1788. 

A, ſeiled of lands in fee binds himſelf and his heirs in a bond, 
and deviſes his lands to B. in fee, and dies; in a bill brought by 
an obligee in a bond to ſubject the deviſee to the payment of 
debts, the deviſor's heir muſt be made a party. Bid. 99, 

A bill of diſcovery of real aſſets may be brought againſt an 
heir, in order to preſerve a debt without making an adminiſtra- 
tor of the perſonal eſtates a. party, where you ſuggeſt that the 
repreſentation is conteſting in the eccleſiaſtical court. 2 Att. 51. 

If the ſuit be by the aſſignee of a legacy, the executor ought 
to be made a party; and it is not ſuſſicient to ſay he conſented. 
1 Ch. Caf. 277. gs 


Where an executor or e before probate, or taking 
out adminiſtration, files a bill, and after proves or adminiſters, | 


ſuch ſubſequent adminiſtration relates to the death of the inteſ- 
ſtate, and ſo the probate, though ſubſequent to the filing of the 


bill, is good, and the taking out the letters of adminiſtration may 
T7 | SEE be 
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be charged either by amendment or ſupplement. 3 P. Vill. 
350. Humphreys v. Humphreys. 

A. mortgages his eſtate to B. and then deviſes the equity of 
redemption to C. in tail, with a great many remainders over. 


B. brought a bill againſt C. to forecloſe, and it was objected to 


for want of parties, as the remainder- men were not before the 
court, and that therefore the eſtate could not be forecloſed 
without them. This queſtion had never been ſettled, and Lord 
Camden took time to conſider it; and he held firſt, that the re- 


deeming an equity of redemption was originally a matter of 


favour; ſecondly, that the forecloſing of the firſt tenant in tail 
would forecloſe all remainders, and therefore bringing him be- 
fore the court was ſufficient ; and he ſaid that he could not re- 
ſerve an equity of redemption for remainder-men, ſome of whom 


were unborn. Styler and Reynolds. | 
If the mortgagee aſſigns a mortgage, yet he muſt be a party to 


| bill to redeem, that he may account for the profits received by 


him. : 2 Eg. Abr. 594. 
CHAPTER N. 
Of the Matter and Form of the Bill. 
THE bill muſt ſhew the rights of the plaintiff, by whom, 


and in what manner he is injured ; or in what he wants 


the aſſiſtance of the court; and that he. is without remedy ex- 


cept in a court of equity; and it muſt be true in ſubſtance, the 
matter plainly, yet ſuccinctly alledged, with all neceſlary cir- 
cumſtances, as time, place, manner, and other incidents; and it 


muſt be of a matter cognizable in this court. 


Where the matter of a bill is merely in damages, the remedy 
is at law; but if fraud be mixed with them, the court will retain 
the bill till the damages are aſcertained by a jury upon an iſſue 
directed for that purpoſe. Gb. For. Rom. 219. 

But a perſon may come into a court of equity for the ſpecific 
performance of a covenant ; becauſe a man is in conſcience 
obliged to perform his own contract in ſpecie; and therefore the 
relief at law, which gives only damages for the breach or non- 
performance, is inadequate ; and conſequently the plaintiff is 
proper in equity for that ſpecific performance which he cannot 
obtain at law, and therefore the court will retain ſuch a bill. 
id. 220. | q 

But a diſtinction is to be obſerved, that where the common 
law would give the ſame relief as a court of equity, there, if the 
detendant would deny the deed, and demur to the relief, the de- 
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murrer will be allowed; as if the covenant were to pay a cer - 
tain ſum, and the deed be denied, the defendant hath a right to 


try it by a jury; and there being the ſame relief at law in this 
caſe as in equity, to avoid circuity the cauſe ought to be diſmiſſed 


and left at law, and the rather, becauſe equity doth not relieve 
where the plaintiff hath the ſame relief at law. Bid. 


But if the defendant doth not demur to the relief, but an- 


ſwers, and the deed denied by the anſwer is proved in the cauſe 


by two witneſſes, the court will decree for the plaintiff on the 
hearing ; but if it be proved only by one witneſs, there the court 


grants a leading order to try it at law, and then the parties come 
back upon the equity reſerved ; becauſe the defendant admitted 


the juriſdiction, by anſwering and putting it in iffue, and not 
demurring thereto. bid. ET © | 
But where the covenant is not for the payment of money, but 
for the doing a thing in ſpecie, as conveying lands or executing 
deeds, there, though the defendant denies the deed, yet he can- 
not demur to the relief, becauſe the plaintiff ſeeks a different 
relief, and is entitled to other relicf if the deed be good, than 
what the law can give him. Bid. 221. | 
| The form of a bill conſiſts of nine parts. The firſt part is 
the addreſs of the bill to the perſon holding the great ſeal, the 
terms of which are always preſcribed by the court upon every 
change of the cuſtody of the ſeal, or alteration in the ſtile of the 


_ perſon to whom it is committed. In the ſecond place are con- 


tained the name of the complainant, and his deſcription, in which 
his abode is particularly required to be ſet forth, that the court 
and the defendants may know where to reſort, to compel obe- 


_ dience to any order or proceſs of the court, and particularly for 


payment of any coſts which may be awarded againſt the plaintiff, 
or to puniſh any improper conduct in the courſe of the ſuit, 
'The third part contains the plaintiff*s caſe, and is called the 
ſtating part of the bill. In the fourth place is the general charge 
of confederacy againſt the perſons complained of. Fifthly, if the 
plaintiff is aware of any defence which may be made, and hath 
any matter to alledge which may avoid it, the charge of confe- 
deracy 1s uſually followed by an allegation, that the defendants 
pretend or ſet up the matter of their defence, and by a charge of 
the matter which may be uſed to avoid it. This is called the 
charging part of the bill, and is alſo ſometimes uſed for the 


purpoſe of obtaining a diſcovery of the nature of the defendant's 


caſe, or to put in iſſue ſome matter which it is not for the inte- 


reſt of the plaintiff to admit; for which purpoſe the charge of 


pretence of the defendant is held to be ſufficient. The fixth 
part of the bill is intended to give juriſdiction of the ſuit to the 
court, by a general averment that the acts complained of are con- 
trary to equity, aud tend to the injury of the complainant, = 
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chat he has no remedy without the aſſiſtance of the court; but 


this averment muſt be ſupported by the caſe ſhewn in the bill, 
from which it muſt be apparent that the court has juriſdiction. 


In the ſeventh place the bill prays, that the defendant may an- 


ſwer all the matters contained in the former part of the bill, not 
only according to his poſitive knowledge of the facts ſtated, but 
alſo, according to his remembrance, to the information he may 
have received; and the belief he is enabled to form on the ſub- 
jet, A principal end of an anſwer is, to ſupply proof of the 
matters neceſſary to ſupport the plaintiff's caſe ;z and therefore 
defendant is required either to admit or deny all the facts ſet forth 
in the bill, or to deny having any knowledge or information on 


the ſubject, or any recollection of it, and alſo to declare him-_ | 


ſelf unable to form any belief concerning it. But, as experience 
has proved that the ſubſtance of the matters ſtated and charged 


in a bill may frequently be evaded, by anſwering according to the 


letter only, it has become a practice to add to the general requi- 
ſition, that the defendant ſhould anſwer the contents of the bill, 
a repetition, by way of interrogating, of the matters moſt eſſential 
to be anſwered, adding to the enquiry after each fact, an enquiry 
of the ſeveral circumſtances which may be attendant upon it, and 
the variations to which it may be ſubject, with a view to pre- 
vent evaſion and compel a full anſwer. This is commonly termed 
the interrogating part of the bill; and as it was originally uſed 
only to compel a full anſwer to the matters contained in the for- 
mer part of the bill, it muſt be founded on thoſe matters : there- 
fore, if there is nothing in the prior part of the bill to warrant 
an interrogatory, the defendant is not compellable to anſwer it— 
a practice neceſſary for the preſervation of form and order in the 
pleadings, and particularly to keep the anſwer to the matters put 
in iſſue by the bill. But a variety of queſtions may be founded on 
a ſingle charge, if they are relevant to it. The prayer of the 
bill is the eighth part of the bill, and is varied according to the 
caſe made, concluding always with a prayer of general relief at 
the diſcretion of the court. To attain all the ends of the bill, it 


ninthly and laſtly prays that proceſs may iſſue, requiring the de- 
fendant to appear to and anſwer the bill, and abide the determi- 


nation of the court on the ſubject ; adding, in caſe any defen- 


dant has privilege of peerage, or is a Lord of Parliament, a 


prayer for a letter miſſive before the prayer of proceſs; and ia 
caſe the Attorney General, as an officer of the crown, is made a 


_ defendant, the bill, inſtead of praying proceſs againſt him, prays 


that he may anſwer it upon bcing attended with a copy. See 
Mitford*s Treatiſe, 41. The prayer of a general relief takes in all 
the relief neceſſary at the hearing of the cauſe, Ridgeway's Reps 
temp. Hardwicke, c. 188. a | | | 
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No interrogatories muſt be put in the bill that do not ariſe 
from ſome fact charged in the body of the bill; or, if ſuch in- 
terrogatories be put, the defendant may geither demur to ſuch 


_ Interrogatories, as having no foundation in the bill, or may 
omit to anſwer them; and if there be exceptions for want of an 
anſwer to ſuch interrogatories, the exceptions on a reference will 


be over-ruled with coits. 
Two diſtinct bills may be grouned on the ſame Jalan, W 
the ſame parties, for different cauſes. 

Every bill muſt be under counſel's hand; 1 if it be not, or 
the hand be counterfeit, or diſavowed, the bill will be diſmiſſed 
upon demurrer. Pra. Reg. 24, 25. 

In caſe of a bill without counſel's hand, anciendy,; it hath upon 
motion been ordered that the defendant ſhould not anſwer, till 

counſel had ſigned the bill. Ca. Rep. 160. 

A counſel is not to put his hand to a bill, or any other plead- 
ing, unleſs it be drawn or peruſed by limſelf ! in the paper draft 
before it be engroſſed. Ord. Chanc. 113. 

And a counſel is to take care that the bill be not ſtuffed with 
the repetition of deeds, writings, or records, in hec verba, but 
the effect and ſubſtance of ſo much of them only as is material 
and pertinent to be ſet forth; and it muſt not be impertinent, 
nor criminal, nor ſcandalous; for if it is, the defendant may 
re fuſe to anſwer it until ſuch ſcandal and impertinence be ex- 
punged. 

And it may not be improper in this place to ſhew what is 
deemed ſcandal, and what impertinence. Scandal conſiſts in 


any thing being alledged in a bill, anſwer, or other pleading, 


which is unbecoming the dignity of the court to hear, or is con- 


trary to all good manners, or which charges ſome perſon with 


a crime not neceſſary to be ſhewn in the cauſe : and indeed in the 


_ laſt caſe there ſeems both ſcandal and impertinence, Pract. 


Keg. 327. 


Impertinence conſiſts in ſetting forth what is not neceſſary to 
be ſet forth, as where the records of the court are ſtuffed with 


long recitals, or with long digreſſions of matters of fact which 
are altogether unneceſſary and totally immaterial to the point in 
queſtion ;/ as where he ſets forth a long deed, which is not prayed 


to be ſet forth, in hc verba; where he ſtuffs his anſwer with 


Jong recitals which are nothing to the purpoſe; as where a bill 
of revivor is brought, and the party will ſet forth in hæc verba 
not only the original bill and anſwer, but the whole proceedings 


in the cauſe; for all theſe being matters of record, and of which 


the party hath once paid for copies, he ought not to pay for 
them over again, nor is there occaſion to ſet them forth in hec 
zerba, or to make an unneceſſary repetition thereof, for they 


With 
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With reſpect to ſcandals, it muſt be obſerved, that there are 
many caſes in which, though the words in the record are very 
ſcandalous and reflecting upon the party, yet the court does not 
think them ſo, eſpecially where the ſcandal is material and tends 
to the diſcovery of the very point in queſtion; for a man may 
be guilty of very notorious fraud, or a very ſcandalous action, 
as in the caſe of a marriage brocage bond, to draw in a woman 
to marry; or in the caſe where a man is falſely repreſented to 
have a great eſtate, when in fact he is a bankrupt; in theſe and 
many other inſtances which might be collected, the matter 


alledged may appear to be very ſcandalous, and not fit to remain 


upon the records of the court; and yet, perhaps without having 
an anſwer to this very matter, the party may loſe his right; and 
the court always judges whether, though the matter may prime 
facie be ſoandalous, it is of abſolute neceſſity to be ſo; and if it 
materially tends. to the point in queſtion, and is become a neceſ- 
ſary part of the cauſe and material to the defence of either party, 
the court never looks upon this to be ſcandalous. G. For, Rom. 
207, 208, 209. | 1 

But where the ſcandal is altogether immaterial, and foreign to 
the point in queſtion, and no way relates to the merits of the 
cauſe; in all theſe caſes where the Maſter reports it ſcandalous, 
there the court will order the Maſter to expunge it out of the 
record, and give the party coſts for this vexation ; and in the caſe 
of ſcandal or impertinence in a bill, the courſe is for the defen- 
dant to move the court, upon which he obtains an order to have 
the bill referred to a Maſter, and he reports whether it be ſcan- 
dalous or impertinent; which, if ſo reported, the court upon 
motion will make another order, that ſuch ſcandal or imperti- 
nence be expunged by the ſaid Maſter ;z and that the plaintiff 
{hall pay the defendant his coſts occaſioned by ſuch impertinence 
or ſcandal, to be taxed by the ſaid Maſter ; and though coſts are 


only awarded and even directed to be taxed, yet the Maſters gene- 


rally allow full coſts, and at the end of the bill there is an article of 
twenty, thirty, forty, or fifty pounds (as the cafe may be), which 
the party may be ſuppoſed to ſuffer in his reputation by means 
of this ſcandal. And it is diſcretionary in the Maſter to allow 
what he pleaſes; and the Maſters conſtantly make ſuch an allow- 
ance as the circumſtances of the caſe call for. . 

A bill was brought to eſtabliſh a bond for ſecuring an annuity 


of 60 J. per annum, given the plaintiff as premium pudicitie ; a 


crois bill was brought, praying the ſecurity may be delivered up, 
as the plaintiff was a common proſtitute, The defendant's 
counſel offered to prove the plaintiff guilty of lewdneſs with a 
particular perſon ; it was objected, the charge in the croſs bill 
being only ſhe was a lewd woman, the defendant ought to con- 
fine herſelf to a general character, and not to particular inſtances. 
1 Ss | Lord 
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Lord Hardwicke thought the objection of great conſequence to 


the practice of the court, and took time to conſider till the firft 
day of rehearing after the term. 

And on a rehearing of this cauſe Lord Hardwicke faid it is ſuf- 
ficient to put in iſſue a general charge of lewdneſs, and under 


this you may give particular evidence; but then it muſt be 
pointed and applied to the general charge. 2 At. 337. 


A defendant to a bill, though not lerved with proceſs, 1 

appear gratis, and refer it for impertinence. 2 Bro. Ch. 
279. 
Where a bill is referred for ſcandal and reported to be ſcanda· 
lous, if the Maſter has once expunged this ſcandal, the party 
cannot except, as it will not appear on record what that ſcandal 
was; and it wzs the party's own fault that he did not except to 
the report ſooner. 2 Cox's P. Wm. 182. 

A bill cannot be referred for impertinence after anſwer, nor 
after ſubmitting to anſwer, as by praying time, &c. though for 
ſcandal a bill may be referred at any time, 2 Fes. 631. Bunb. 
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, Scandal includes impertinence, not e contra. Did. 24. 
Nothing relevant is conſidered as ſcandalous. Bid. 
It ſometimes happens that the court will paſs a cenſure upon 
the counſel who ſigned the bill or anſwer with impertinent mat- 
ter in it, and will even order the counſel to pay the coſts of ſuch 
impertinence; as where the plaintiff having inſerted ſcandal in 


his bill, the Maſter taxed coſts at 100 J.; the court reduced them 


to 50 J. and 3 J. more to be paid by the counſel whoſe hand was 
ſet to the bill. Chanc. Rep. 194. Emerſon v. Dalliſon. | 
If the Maſter, upon a bill, anſwer, or any other pleading 


being referred to him for foandal or impertinence, reports the 


fame not to be ſo, then he who procured the reference ſhall pay 
the coſts of the reference. Ord. Canc. 94. 
Motion, that the Six Clerk, with whom an amended bill 


was filed, might attend the Maſter therewith, in order that the 


Mafter might expunge ſuch part thereof as he had reported to 


be impertinent ; and that it be referred back to the Maſter to tax 


the coſts of the reference, and that the coſts, when taxed, might 
be paid by the plaintiff, granted; upon ſeveral gentlemen, as 


amici curiz, ſaying that, by the practice, the defendant was in- 


titled to it immediately after the report made, as a matter of 


courſe. 4 Bro. Ch. Rep. 222. 
Mee. If plaintiff reſides out of the juriſdiction of the court, 


he may be compelled, by motion or petition, to give ſecurity 
for ooſts. Vide Index---Security for Cofts. 


— 


CHAT Y. 


Te Time when the Bill ſhall be filed. 


HE bill being drawn, or peruſed, and ſigned by counſel, 
it muſt then be fairly engroſſed on parchment with dou- 
ble one ſhilling ſtamps, and carried to a clerk in court to be filed, 
who firſt enters it in his cauſe-book, and then in the general bill- 
book of the office; after which he marks it at the top with the 
day of the month and year, and ſubſcribes his name at the 
bottom on the left fide, and then delivers it to his fix clerk, if in 
his ſtudy, to be filed; but if the fix clerk be abſent, he puts it 
over his ſtudy door, and the fix clerk having entered it alſo in 
his book, files it. | RN | 

Anciently the bill was filed before the iſſuing of the /ubpwna, 
and was a petition for it, FAY 

And there being a deviation from this practice that proved in- 
convenient and burthenſome to the ſubject, it is enacted by the 
ſtatute 4 and 5 Aun. c. 16. ſec. 22. that no ſubpœna of proceſs of 
appearance ſhould iſſue till after the bill is filed with the proper 
officer, in the courts of equity, unleſs in caſe of bills for injunc- 
tions to ſtay waſte, or to ſtay ſuits at law, and a certificate 
thereof, brought to the ſubpœna office, under the hand of the fix 
clerk,*or other ſworn clerk who uſually files bills in equity : and 
for which certificate he ſhall-receive no fee : but notwithſtanding 
the above ſtatute the ſulpœna is generally procured before the 
bill is filed, which ſhould be filed by the return of the /u5pena, 
otherwiſe coſts will be preferred. Pract. Reg. 27. | 

All bills are to be dated the ſame day they are brought into 
the ſix clerk's office; and no fix clerk to preſume to antedate any 
bill; and no under clerk to preſume to keep any bill by him, but 
with the firſt opportunity deliver the ſame to the fix clerk, or his 
allowed deputy in his abſence, to be accordingly filed. Ord. 
Canc. 114, | 

No bills, anſwers, or other pleadings ſhall be ſaid to be of re- 
cord, or to be of any effect in court, until the ſame are filed with 
ſuch of the fix clerks with whom they ought properly to remain. 
Nor are they to be copied till the ſame are ſo filed. Bid. 114. 

55. 84. 431. Pure whether the practice is not otherwiſe ? 
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? _ Of amended Bills. 


Dn IS 


N amended bill is eſteemed but a continuation of the ori- 
ginal bill, and both reckoned but as one. And where any 
alteration is made in a bill before the cauſe is at iſſue, this is 
called an amended bill, and obtained by the order of the court. 
If any overſight in a bill i is diſcovered which requires an amend- 
ment before an anſwer, the plaintiff may upon motion or petition 
either amend or diſniiſs his bill; but if the defendant has ap- 
peared and taken a copy of the bill, the bill cannot be diſmiſſed 
without payment of coſts to be taxed. And aſter an appearance, 
if before anſwer, the plaintiff may move and obtain an order of 
courſe to amend his bill without coſts (but in this caſe he muſt 
amend the defendant's copy) ; but if the plaintiff wants to amend 
his bill after the defendant bath put in his anſwer, and he re- 
quires an anſwer to the amendments, he may move to amend his 
bill on payment of twenty ſhillings coſts to the defendant (which 
is a motion of courſe), but then he muſt take care to pay thoſe 
coſts on the amendment of his bill, and before he proceeds 
againſt the defendant, otherwiſe he will be guilty of irregularity 
and in this cafe the defendant muſt be ſerved de novo, and pro- 
' ceeded againſt az in the caſe of an anſwer to an original bill, 
| fince an original and amended bill are in the eye of equity only 
one bill, and both make up but one record, 

If the amendment is in a material point, the clerk'or ſolicitor 
on the other ſide muſt have notice of the amendment; and his 
copy mult be amended accordingly ; ; and if the amendment is ſo 
large that the defendant will require a new copy, the party amend- 
ing mult pay twenty ſhillings coſts. Pra. Reg. 29. 

So if the amendment require the defendant's further anſwer, 

the plaintiff muſt pay coſts. id. 
After anſwer the plaintiff may have leave to add parties, or 
amend his bill with reſpect to them without coſts ; and ſo he 
may in other matters, if he requires no further anſwer of thoſe 
that have already anſwered, and that the defendant be at liberty 
to anſwer if he thinks fit. But the amendments muſt be ſo ſmall, 
that the defendant's copy may be conveniently altered as to the 
amendment {which the court will order to be done), or elſe he 
mult pay twenty ſhillings coſts ; . the defendant muſt take 
a NEW copy. Nu. 55 
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If the amendments are ſmall, the old ingroſſment may be 
amended. If not, there muſt be a new one, or a ſupplemental 
bill, whereto counſel's hand mult be ſet. 7b:d. 29. ES 

Where three or four orders are obtained for the amendment 
of a bill, and new ingroſſments made under thoſe orders, the 
rule of the court is, that if the plaintiff moves for further liberty 
to amend his bill, he ſhall pay full coſts to be taxed, Barnard. 
Rep. 232. Brindſel v. Sir J. Thompſon. | 

But in a late caſe the plaintiff having obtained an order for 
amending his bill on payment of twenty ſhillings coſts, the de- 
fendant moved to diſcharge that order, and that the plaintiff 
might pay taxed coſts. And the ground of this application was, 
that the plaintiff had amended his bill three ſeveral times before 
with very large amendments; and the expences to which the 
defendant had been put in taking office copies of theſe amended 
bills were three times as much as the forty ſhillings coſts allowed. 

The Lord Chancellor ſaid, that the mere ſtatement of the 
number of ſheets in the ſeveral amended bills, was not ſuffici- 
ent to break through the general rule; but in order to do this a 
defendant muſt ſtate a caſe of particular oppreſſion. There 
muſt be a general rule upon this ſubject, and that general rule 
allows but twenty ſhillings coſts, and muſt be abided by; and 
the motion was refuſed. Brown's Ch. Caf. 291. Earl of Maſſa- 
rene v. Lyndon. | 

If a defendant anſwers inſufficiently, and you except to ſach 
anſwer, and it is referred to the Maſter, who upon arguing the 
exceptions before him reports the anſwer inſufficient ; in this 
caſe you may move to amend your bill without coſts, ſuggeſting 
in the motion that the anſwer is reported inſufficient, and pray- 
ing that he may anſwer the exceptions and amendments at the 
ſame time; but if you except to the defendant's anſwer, and 
the defendant ſubmits to anſwer, and you find it neceſſary to 
amend your bill, here it may be done without coſts. 

At any time before publication the court will ſuffer the plain- 
tiff to add parties; and without coſts, if there be no plea or de- 
murrer; and if the addition be ſo ſmall as not to require a new 
copy of the bill; nor any further anſwer, and the plaintiff 
amending the defendant's copies, and even after publication, and 
at any time before hearing, upon cauſe ſhewn, the plaintiff may 
obtain an order to add parties to his bill ; but in this caſe, the 
cauſe as to ſuch new defendants muſt be heard upon bill and 
anſwer. Pract. Reg. 264. | | , | 

Plaintiffs may be ſtruck out of the bill any time before hear- 
ing, a ſpecial order of the court being had for that purpoſe ; but 
this cannot be done without an order and notice given to the 
defendants, becauſe by ſtriking out one of the plaintiffs you 
jeſſen the defendants? ſecurity for the coſts. | 


So 


5 0 28 9 * C * * " 5 5 38 > 5 -_ 
BE . 4 Ts PS N n r I ere — or a IIoet N a 
5 N "4 8 2 2 CEL "WD 8 8 — IT — > 


— r ee 
rr 


8 or AMENDED BILLSs. 


When it was in the Chancellor's paper for hearing, obtained an 


the croſo-bill, which was filed prior to the amendments made to 
the original bill, before ſuch time as the ſaid plaintiff in the ori- 


_ amended bill muſt be anſwered all together, ſo the priority ſeems 


80 a. defendant may be ſtruck out at any time before hearing, 
but if it be after appearance it will be with coſts; the bill as to 
him being diſmiſſed. | 

If a defendant by anſwer diſclaim all intereſt i in the matter in 
queſtion, or appears to be a diſintereſted perfon, his name may 
commonly be ſtruck out at the requeſt of eicher plaintiff or de- 
fendant; but it muſt be with coſts to be taxed after anſwer. 

On a plea in abatement for want of proper parties, it is in the 
power of the court to diſmiſs the bill without prejudice,” or to 
give leave to amend on payment of the coſts of the day. 1 P. V. 
RD: 

There can be no amendment to a bill in part when it has been 
diſmiſſed upon the merits. 2 P. Will. 402. 

After a demurrer to the whole allowed, the bill is regularly 
out of court ; and there is no inſtance of leave to amend its 
Lid. 300. 

When a bill is amended; though 2 dekendant i is not bound to 
anſwer, he may, if his intereſt is affected; and if he does not, 
he ſhall be bound by the charges. Haller v. Faſter, Brown's Ch. 
Rep. 016. Trin. Term 1789. | 

After publication paſt, and the cauſe ſet down, you can. only 
amend by making parties, and cannot introduce new charges, 


or put a material fact in iſſue, which was not in the cauſe be- 


fore; but a ſupplemental bill is to be preferred in this reſpect. 
3 Att. 371. Goodwin v. Goodwin and others, 
A plaintiff, by a falſe ſuggeſtion that he cauſe aud, at at iſſue only, 


order at the Rolls for liberty to amend his bill ; the order was 
diſcharged, and the cauſe put off till next Term on paying the 
coſts of the day, that the pliantiff may have an opportunity of 
amending his bill. 7b:d. 583. 

The original bill is to be firſt anſwered, but if the plaintiff in 
that bill will, after the croſs-bill filed, amend his bill in things 
material; this amended bill, as to the amendments, is a new 
bill, and the plaintiff in the original bill ſhall be bound to anſwer 


inal bill ſhall have an anſwer to his amendments; and as the 


in ſuch caſe to be loſt as to the whole. 2 P. V. ill. 435. Ster- 
ard v. Roe. Vid. allo Rattray v. Dr, 3 Ait. 724. Long v. 
Burton, 2 Ath. 

It was ſaid by Lord Chancellor Hardwicte, that after publica- 
tion is paſt, there is no inſtance of a plaimiff's obtaining an order 
to amend his bill, without withdrawing his replication. 1 Ak. 51. 

The Maſter of the Rolls ſaid, that the plaintiff may move to 


amend Ws bin on payment of twenty ſhillings coſts, after a de- 
murrer 
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murrer is put in, if it is not ſet down to be argued; and after it 
is ſet down, on payment of the coſts of the demurrer; and the 
Regiſter being conſulted agreed to the difference. Moſely's Rep. 
301. . 5 
1 to a bill, becauſe no repreſentatives made parties; 
afterwards to help this defect the plaintiff took out letters of 
ad miniſtration, and charged the ſame by way of amendment to 
the bill, having obtained an order for ſucli amendment: it was 
objected that theſe were matters ariſing after the filing of a bill, 
therefore proper for a ſupplemental bill; and though this was 
pleaded to the bill, yet the plea was over- ruled, beeauſe ſuch 
matters may be charged either by way of ſupplemental or 
amended bill. 3 P. Will. 351. Humphreys v. Humphreys. 

A bill may be amended (by order) by adding ſeveral tenants 
of a manor, in order to-eſtabliſh a cuſtom. Nel/. Chan. Rep. 114. 
A conveyance ſet forth in a bill without date amended by 
order. J[b:d. 260. | Yo | 

Where a bill is amended upon exceptions, and where amend- 

ed upon exceptions allowed, and amendments and exceptions to 
be anſwered together, it is not neceſſary to ſerve new /ubpwnas 
on the original defendants. Angerſtein v. Clarke. Veſ. Jun. 250. 

Motion of courſe after plea or demurrer to amend the bill on 
twenty ſhillings coſts muſt ſtate, that the plea or demurrer is 
not ſet down. 55 

Amended bill is out of court by allowance of plea poſterior 
to the date of the bill, otherwiſe if prior. Jennings v. Pearce. 
Veſ. Jun. 447. : 3 

An injunction is not diſſolved by bill being amended. 

Order for amendment without coſts, requiring no further an- 
ſwer; the amendment was, by inſerting prayer for an injunction, 
defendant having brought an action at law after putting in his 
anſwer, Held defendant might anſwer further gratis; and Lord 
Hardwicke ſaid it had never been determined that prayer of 
general relief would take in and extend to an injunction. A 
proper injunCtion cannot be granted, unleſs expreſsly prayed by 
the bill. Ambler. 70. | 

The amended bill muſt very ſhortly recite the original bill, 

and ought to take no further notice of it, than what is neceſſary. 
to introduce the amendment, in order to avoid impertinency. 
When a plaintiff hath obtained an order to amend after an- 

ſwer, and neglects ſo to do, defendant may after three terms 

move to diſcharge the order, and at the ſame time move to diſ- 


__ miſs the bill, in the uſual manner; or if an injunction hath 
ef been obtained for default of appearance, or of anſwer, and plain- 
1. tiff amend his bill, upon coming in of defendant's anſwer, defend- 
to ant mult, after anſwer to the amendment, move to diſſolve the - 
os injunction 2%, for the injunction is not diſſolved by plaintiff's 
er EY | 
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amending bis bill, or by defendant's anſwer thereto; and if 
after anſwer, and before the injunction be diffolved, defendant 
incur a breach thereof, he may be committed. This was de- 


| termined in the caſe of Maſon and Murray per Lord Bathurſt, 


Hinde's Pract. in Chan. 23, : | 
When plaintiff hath obtained an order to amend his bill, and 
neglects to act under it, defendant may move that plaintiff may 


amend his bill in a limited time, or the order to amend be diſſolved. 


The plaintiff fometimes excepts to defendant's anſwer, and then 
moves to amend, and that defendant may anſwer the amendments 
and exceptions at the ſame time; and frequently to keep an in- 
junction in force, or otherwiſe, plaintiff does not amend within 
a reaſonable time. In this cate defendant may move that plain- 
tiff be ordered to amend in a certain time, or that the order to 
amend be diſcharged, and defendant be at liberty to anſwer the 


original bill, 


CHAPTER Vi. 
Bill of Interpleader. h 


| \ Bill of interpleader is where two or more claiming the 


ſame thing by different or ſepatate intereſts, pray the 
judgment of the court to which of them it belongs. | 
But that which is commonly called a bill'of interpleader, is 
that which is exhibited by a third perſon, who not knowing to 
whom he ought of right to render a debt or duty, or pay his 
rent, fears he may be hurt by ſome of the claimants ; and there- 
fore prays that they may interplead, ſo that the court may judge 
to whom the thing belongs, and he be thereby rendered ſafe on 
the payment; and this he may do whether any ſuits be actually 
commenced againſt him in law or equity, or is only in danger 
of being moleſted : as where different perſons claim the ſame 
thing in diſtin and ſeparate intereſts 
It is truly ſaid, that an interpleading bill may be brought 
where no action has been commenced : but that can only be 
where there are two claimants, each of whom can have his re- 
medy at Jaw by action againſt the plaintiff in the interpleading 
bill for the ſame demand, and that the party may not be diſ- 


treſſed at law, he ſhall be protected by ſuch bill in this court 
whereby he may compel the claimants to interplead between 


themſelves : but in a caſe where the committees of the eſtate of 


| a lunatic, who was out of poſſeſſion, had no remedy againſt the 
tenants for the rents, either by diſtreſs, or by action founded 


upon a contract or tort ; becauſe the contract was with another 


perſon to whom the rents became due, and from whom the te- 
2 | | | nants 
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nants received poſſeſſion a demurrer was allowed to a bill of in- 
erpleader brought by the tenants againſt the committees be- 
auſe no legal ſtep by diſtreſs or otherwiſe had been taken. 
Lidge way Rep. temp. Hardwicke Ch. 

A bill of interpleader is ſometimes neceſſary when one who 
s not party in the firſt ſuit ſuppoſes he has a ſeparate intereſt. 
n the matter in queſtion, and brings his bill againſt the firſt or 
other defendant, praying to be relieved according to his right: 
Fwhereupon the firſt plaintiff makes the ſecond a defendant, in 

order to interplead and conteſt the right; or if the firſt plain- 
tiff does not make him a defendant, then the defendant may ex- 
hibit his bill againſt all the other parties, and pray that they 
may interplead, and that the court may order and decree to which 
of them the thing in demand belongs, and further as his caſe re- 
quires: or if there be no ſuit here between the claimants, he 
who has ſuits at law brought againſt him, or is in danger of 
trouble from both the claimants, may file his bill againſt them, 
and pray that they may interplead ; and that the proceedings at 
law againſt him may be ſtayed till the right be determined, 
Pratt. Reg. 39. | | 

A mortgagor brings his bill to redeem ; after, come aſſignees 
of the mortgagee with a bill of interpleader; the mortgagor then 
makes them defendants to his bill; they ſay they are ready to 
receive the money: by the interpleader and delay of proceed- 
ings thereupon, the mortgagor keeps the money by him two 
years; he prays he may now pay it into court, to ſave further 
intereſt ; which the court would not order, but gave leave to 
the mortgagor to ſet down the cauſe for hearing againſt all, upon 

bill and anſwer, Bid. 40. 
So a bill of interpleader may be brought to aſſiſt either plain- 
tiff or defendant : as if there be tenant for life, remainder in 
fee ſubject to a mortgage, and tenant. for life prefers his bill 
againſt the mortgagee to redeem z. he in remainder may prefer 
his bill to pay off his proportion and be let into the redemption. 

So if there be a rent-charge granted out of lands, previouſly 
ſubject to a mortgage, and the mortgagee prefers his bill to 
forecloſe, the grantee of the rent-charge may prefer his bill 
againſt the plaintiff, to come in and aſſiſt the defendant, by ten- 
dering of the money, and to ſave the eſtate, out of which his 
rent-charge is to come. | | 

If a bill of interpleader does not ſhew that each of the de- 
fendants whom it ſeeks to compel to interplead claims a right, 
both the defendants may demur : one, becauſe the bill ſhews 
no claim of right in him ; the other, becauſe the bill ſhewing no 
claim of right in the co-defendant, ſnews no cauſe of inter- 
pleader ; or if the plaintiff ſhews no right to compel the defend- 
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ants to interplead, whatever rights they may claim, each de- 
fendant may demur. 1 Ye. 248. | | 

The plaintiff in a bill of interpleader muſt annex to his bill, 
or upon the filing thereof, make an affidavit that he does not 
exhibit his bill by fraud or colluſion with all or either of the de- 
fendants, or of any other perſon or perſons, but only to be in- 
demnified, and to pay his rent or debt ſafely to ſuch perſon to 
whom this court ſhall order or adjudge the ſame to belong; and 
the want of this affidavit is a ground of demurrer. Mid. 

The affidavit to a bill of interpleader need not ſwear it is at 
plaintiff's own expence, only that there is no colluſion with 
any of the defendants, 1 Veſ. 248. A | WL; 

A perſon preferring a bill of interpleader ought to bring the 
money or rent due from him into court, till which done, the court 
will not commonly order an injunction, or ſhew the plaintiff any 
countenance ; but it has been held that it is not neceſſary that 
the party ſhould bring the money into court, unleſs the other ſide 
require it; ideo quære. Bur at all events it is abſolutely neceſ- 
ſary in ſuch bill that the party ſnould make an offer to bring it 
in, and even the whole of the money as is demanded by the ori- 
ginal bill; and if he does not do fo it is perhaps in ſtrictneſs a 
ground of demurrer; or the court, in caſe ſuch offer is not made 
upon application of either of the defendants, will order ſuch 
plaintiff to pay the money or rent into court, or into the Bank of 
England, in the name of the Accountant General, in truſt for 
the cauſe, and for the benefit of ſuch party to whom the court 
at the hearing of the cauſe ſhall decree the ſame. Pra#. Reg. 39. 
Barnard. Rep. 25:, Earl of Thanet and others v. Patterſon and 
others. Pleadings by Engliſh bill, 126. . ö 
If a cauſe has been heard upon a bill of interpleader, and 3 
trial at law directed to ſettle the right between the defendants, 
there is an end of the ſuit as to the plaintiff; ſo that if he aſter- 
wards die, the cauſe ſhall {till proceed, and there need no revivor, 
each defendant being in the nature of a plaintiff, Ruled upon 
motion. 1 Ver. 351. 5 
If a guardian ſets up a title to himſelf, and conceals an in- 
fant who is ſnggeſted to have a right to controvert that title, a 
bill may be brought to compel the guardian to produce him. 
1 Vez. 248. | | „„ 
An executor, as he is in auter droit, unleſs he has proved his 
teſtator's will, is not entitled to bring a bill of interpleader, till 
as ſtanding in the place of the teſtator by virtue of the probate, 


| yp 


he has made himſelf a debtor. At law an executor may bring 0 
an action before probate; but he cannot declare till the will is 0 
actually proved; and a bill in equity being in the nature of a de. N c 
claration at law, an executor cannot bring a bill here till after tl 
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The perſon who finds it neceſſary to prefer a bill of inter- 


pleader, muſt prefer the ſame before any decree is pronounced; 


for if he poſtpones his bill till after the decree, it is diſcretionary 
in the court whether they will ſtop the execution of it; and that 
is never done, where it can. be made to appear to the court that 
the party knew that the cauſe was in conteſt, and yet ſtood by 
without claiming ; for then after a decree, ſuch interpoſition is 
preſumed to be malicious, in order to hinder the decree of the 
court from taking effect. For. Rom. 48. | 
Where the plaintiff can and will make the perſon preferring a 


bill of interpleader a defendant, whereby all the purpoſes of ſuch 


a bill may be anſwered, in that caſe ſuch third defendant will 5e 


obliged to diſmiſs his bill by the rules of the court. Bid. 


When money ſhall be brought into court and there remain 
till the heir and executor interplead, vid. the caſe of the Earl of 
Carliſle v. Globe and others, executors of Andrews. 2 Freeman 
I 48. ; | | | | 
A bill in nature of a bill of interpleader was brought to re- 
deem a mortgaged eſtate, praying that the defendants might 
ſettle the rights between themſelves, that the plaintiff might not 
pay his money into a wrong hand. Shotbolt v. Biſcoe. MS. 


A bill of interpleader was filed by the leſſees of ſeveral farms 
againſt annuitants who had diſtrained for rent on the plaintiff's 
farms, and the rents which had accrued were paid into court, 
and. the only queſtion was with reſpect to the plaintiffs? coſts, 
whether they ſhould receive them out of the rents paid in, or 
await the event of the ſuit, and recover them againſt the parties 
who ſhould appear ultimately to be wrong in the interpleader. 

Lord Chancellor. The tenants ought at all events to have 
their coſts; and there being a fund in court, to be ſure of them 
out of that fund. Nothing can be more clear, as the idea of a 
bill of interpleader preſumes in the plaintiff a right paramount 
the interpleader. The party calling upon others to interplead, 
is in the ſituation of a ſtakeholder z and the plaintiffs were or- 
dered their coſts out of the rents in court. In Aldrich v. T homp- 
fon, Brown's Chan. Caſ. 149. it was urged, that in a ſimilar caſe 
it was determined at the Rolls, that wherever there were two 


legal rights, and the parties were ordered to interplead, the plain- 


tiff in interpleader muſt take his coſts againſt the party who was 


| wrong in the interpleader. | 


Tenant cannot file a bill of interpleader againſt his landlord 
on notice of ejectment by a ſtranger, under a title adverſe to that 
of the landlord. On ſuſpicion of colluſion an inquiry into the 
circumſtances was directed; and the report confirming the fraud, 
the bill was diſmiſſed with coſts to the landlord as between at- 
torney and client to be paid by the plaintiff and his ſolicitor z the 
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latter to fhew cauſe why he ſhould not be ſtruck off the Roll. 
2 Veſ. Jun. 304. 


Upon the caſe of ejectment, where poſſeſſion i is the Wee, 
there can be no bill of interpleader. The reaſon is manifeſt; 
for upon the definition of it a bill of interpleader is, where two 
perſons claim of a third the ſame debt or the ſame duty. With 
regard to the relation of landlord and tenant the right muſt be 


the object of an ejectment. The law has taken ſuch anxious 


care to ſettle their rights ariſing out of that relation, that the te- 
nant attacked throws himſelf upon his landlord. He has nothing 


to do with any claim adverſe to his landlord. He puts the land- 


lord in his place. If the landlord does not defend for him, he 
recovers upon his leaſe a recompence againſt the landlord. In 
the caſe of another perſon claiming againſt the title of his land- 


lord it is clear, unleſs he derives under the title of the landlord, 
he cannot claim the ſame debt. The rent due upon the demiſe 
is a different demand from that, which ſome other perſon may 


have upon the occupation of the premiſſes. bid. 310. 
To ſupport a bill of interpleader by a tenant, two perſons muſt 
claim the ſame rent in privity of tenure and contract; as in the 


caſe of mortgagor and mortgagee, truſtee and ceffui que truſt; or 


where the eſtate is ſettled to the ſeparate uſe of a married wo- 
man, of which the tenant has notice, and the huſband has been 


in the receipt of the rent, and differences ariſe between them 


and ſhe claims the rent. 
There may be a variety of caſes, in which the tenant not diſ- 


puting the title of the landlord, but affirming that title, the tenure 


and the contract, by which the rent is payable, but where it is 
uncertain, to whom it is to be paid, may file a bill «7 inter- 


pleader. Mid. 312. 
In a caſe where there was a mortgage, the tenant was not 


bound to ſettle the account between mortgagor and mortgagee. 


If the mortgagor will not indemnify the tenant, he has a right to 


come into this court for an indemnity. Bid. 


Upon interpleading bill no coſts between che defendants. S415 


| * 


CHAPTER VII. . 


Certiorari Bill. 


＋ HIS ſpecies of bill derives its name from a ſpecial writ 


of certiorari being prayed for the purpoſe of removing 2 
cauſe already commenced in an inferior court et equity from that 


into How court of nen,. 
And 


t 


CERTIORARI BILL. 101 


And the prayer of this bill is grounded upon a fuggeſtion ne- 


ceſſarily ariſing from one or ſome of the following circumſtances z 
that by means of the limited juriſdiction of the court, or by rea- 
ſon that the cauſe is without the juriſdiction of the inferior 
courts, or that the witneſſes live out of the juriſdiction, or that 


the defendants do, and are not able by age or infirmity, or the 


diſtance of place to follow the ſuit; or that upon ſome ſubſtan- 


tial reaſons ſhewn, equal and impartial juſtice to the parties is 
not likely to be obtained in the inferior court: and for this pur- 
| poſe the bill ſhould ſtate the proceedings in the court below; 


the incompetency of that court to decide between, and admi- 
niſter juſtice to the parties, and pray the writ of certiorari. 

No appearance or anſwer eo chi bill being required, the writ 
of ſubpena is conſequently not prayed. 

When the party has filed the certiorari bill in Chancery, he 
muſt enter into a bond with the Regiſter to prove the ſuggeſtions 
of the bill in fourteen days. A /ubpena muſt next be ſued out 
and ſerved ; and the Regiſter's certificate of ſecurity being 
given, and a certificate from the Six Clerk that the bill is filed, 
being obtained ; a brief of the bill ſhould be prepared, and the 
writ moved for in court ; which being granted, and the order 


drawn up, paſſed, and entered as in common caſes, the ſolicitor 


muſt apply to the Six Clerk to make out the writ, which is di- 
rected to the judge of the inferior court, requiring him to cer- 
tify or ſend to this court the tenor of the bill or plaint, with the 


| proceſs and proceedings thereon. The writ being ſerved and 


returned, together with the proceſs and proceedings, upon motion, 
the writ of certiorari, together with the proceedings removed, 


will be ordered to be filed. | a 


The interrogatories to prove the ſuggeſtion of the bill being 
drawn and filed with the examiner, and witneſſes being exa- 


mined accordingly, an order ſhould be obtained upon motion or 


petition to refer the examination to a Maſter, and the cxaminer 


to attend with the depoſitions; and if it appears by the plaintiff's 


own ſhewing in his bill below, that he lives out of the juriſdic- 
tion of the inferior court, without proving any allegation, an 
order may be obtained on motion or petition to retain the bill 


removed, after which the defendant muſt put in an anſwer as if 


the cauſe had been originally inſtituted in the court of Chan- 
cery; but if it be neceſſary to proceed upon the interrogatories, 
the Maſter's report muſt be obtained, and if he certiſies the ſug- 


geſtions of the bill to be proved, the court muſt be moved to re- 


tain the bill upon ſuch report; and in caſe the ſuggeſtions can- - 


not be proved in the fourteen days, an order for further time 


may be obtained upon motion or petition, an affidavit of the fact 
ſufficient to induce the court to grant that indulgence being firſt 
| H 3 filed. 
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filed. If * ſuggeſtions are not proved, a procedends may be 
applied for of courſe. Eg. Caſ. Abr. 80, 81. 

The certiorari bond is to be entered into by the plaintiff and 
one ſurety in the penalty of 100/. to the Mater of the Rolls and 
the ſenior Maſter in Chancery. 

The defendant and not the plaintiff in an inferior court of 
equity is at liberty to remove the ee into the court of | 
Chancery by certiorari. 

And the plaintiff in this court is to examine and have publica- 
tion within fourteen days after the return of the certiorari, to 
prove his ſuggeſtions, and give the court juriſdiction. The de- 
fendant is not to examine to or publiſh any thing to diſprove it; 
and though the defendant ſhould examine as ſoon as anſwer, yet 
the depoſitions ſhall not be publiſhed but in the ordinary courſe ; 
for after the plaintiff's firſt examination to affirm the juriſdic-, 
tion, if the court retain the cauſe, both parties are to examine 
orderly to the merits and body of the cauſe, and have publication 
according to the ordinary rules. Toth. 145. 

A certiorari bill was brought to remove a i cauſe out of the 
Mayor's court, his witneſſes living out of that juriſdiction; and 
inſerted other matters relating to an account not in controverſy in 
the Mayor's court. After examination of witneſſes the defendant. 


moved for a procedendo; and inſiſted that if the cauſe ſhould be 


heard here, he could not be relieved, not having any bill here : 
but a procedendo was denied, the bill containing other matters not 
determinable in the Mayor' s court; neither can the bill be di- 
vided, but the cauſe after hearing was diſmiſſed out of this court. 
Rich and Jacques, 1 Chan. Caſe 31 

Upon a certiorari bill the aufe! is brought on to hearing; the 


court, if they think fit, may either ſend the cauſe back to be de- 


termined in the Mayor's court, or detain it. It has been done 
both ways, ſometimes retained and decreed here, but oftener 
ſent back; ſometimes after publication, and ſometimes after a 
ſubpœna to hear judgment. 2 Ver. 491. 

Plaintiffs here ſue for lands in the county palatine of Deren ? 
one of them lives in the county of Middleſex; the other is an old 


infirm man, and not able to follow the ſuit ; therefore a certiorar: 
was granted to the Chancellor of Br, to certify the pro- 


ceedings depending before him into this court. Co. Rep. 68. 
Where a motion was made at the laſt ſeal to quaſh or ſuper- 
ſede a writ of certiorari, which iſſued out of this court, to remove 
a plaint of replevin in the Mayor's court of the city of London, 
it was objected that this writ was bad, becauſe the tenor of the 
record is only directed to be removed, and not the record itſelf. 
Lord Chancellor having taken time to conſider it, ſaid, where 
a replevin is in a court of record, you may remove it by certiorari, 
iſſuing either out of the court of King's Bench, or * court. 
an Brev. 77. F. N. B. 5 54. 410. edit. 4 
$ 
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As to the exception, that it is not to remove the record and 
proceſs, but the tenor ; I think the writ is erroneous for this 
reaſon: „ | 

There is a great difference between the record itſelf, and the 
tenor, for this is only a tranſcript or copy; indeed it muſt be 
| literal, but ſtill it is only a tranſcript; and as this is a certiorari 
to remove a record out of an inferior court, in order to be-pro- 
ceeded upon in a ſuperior court, it ought to be the very record, 
for otherwiſe no proceeding can be had upon it. 

There is a difference between a habeas corpus and a certiorari: 
that removes the body cum cauſa, and then you muſt begin in the 
ſuperior court, and declare de novo; but on a certiorari you muſt 
proceed on the record, as it ſtands when removed. 

There is another difference between certioraries themſelves : 
this preſent writ was framed, I believe, from certioraries brought 
for another purpoſe, for the precedents found in the Curſitor's 
book, which I looked into, are ſuch, and they are in order onl 
to uſe the record as evidence; for if au fiel record be pleaded, 
the court cannot have the record but by certiorari, and then the 
tenor, if returned, is ſufficient as evidence of the record; and will 
countervail the plea of nul tiel record, but when the record is to 
be proceeded upon, the record itſelf muſt be returned. F. N. B. 
548. in the notes (a). | 5 | 

There is no difference when the proceeding upon the record 
is to be removed, whether it be before judgment or aſter ; in 
both caſes the record muſt be returned: if it was not ſo, this 
conſequence would follow, that by ſending for the tenor of the 
record, the inferior court would be tied up, and yet the ſupe- 
rior court could not proceed. Salk. 147. 565. 

From theſe authorities I think this certificate is erroneous, and 
if I ſend it to the Common Pleas by mittimus, this exception 
might be taken there, and give great delay. | 

The queſtion then is, Whether I ought to quaſh or ſuperſede 
this writ ? and I am of opinion, that I cannot quaſh it, but muſt 
ſuperſede it; for I cannot quaſh but on a view of the record 
itſelf, and ſo muſt wait for the return, | 
| This came in queſtion in the great caſe of Sir Fo. Sharp and 
the Mayor, Aldermen, and Commonalty of Londom, in the latter 
end of Queen Anne's time, in the court of King's Bench. 

A mandamus iſſued to them by corporate names, and before 
the return it was moved to quaſh it, becauſe miſ-direQed, for 
that it ought to have been to the Mayor and Aldermen only ; 
this was argued, and the judges differed in opinion ; but Mr. 
Juſtice Eyre took, an objection, that the court could not quaſh 
the writ, becauſe it was not before them as not being returned, 
and that it muſt be a /uper/edeas only. | | 
H. 


4 And 
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And the whole court were unanimouſly of that opinion in this 
reſpect, though they diſagreed in other points. 2 Alb. 318. 
Woodcraft v. Kinaſton. 2 | F 

Let the writ be ſuperſeded and a procedendo awarded. 

To a bill of appeal and a review, the cauſe having been heard 
and decreed in the county palaune of Cheſter, the defendant de- 
murred ; and after a long debate, the Lord Keeper allowed the 
demurrer, and declared his opinion to be, that ſuch a bill would 
not lie; but if any appeal lies it mult be to the King ;- but in 

a ſubſequent caſe, the Lord Chancellor ſeemed to incline, that a 
bill of appeal would lie from an inferior court to the court of 
Chancery; as at common law, the King's Bench corrects all in- 
ferior courts. 2 Ver. 177. 184. Bid. 443. | 
And note, In a bill by. way of appeal from an inferior court 
of equity, the plaintiff therein muſt complain of the injuſtice done 

him by the inferior court, but is not obliged to aſſign any par- 
ticular errors, which is the difference betwixt a bill of appeal 
and a bill of review: but in this they agree, viz. that both muſt 

be upon the ſame evidence; and you cannot examine de novo, 
though in the ſpiritual court they examine over and over again, 

and proceed upon new allegations, | BE 

Note alſo, That from the court of equity at Lancaſter, an ap- 
peal by act of parliament lies to the duchy court. 

But after a decree to account in the Exchequer of Chefter, it 
was held that the defendant ſhall not have a certiorari bill, upon 
pretence that his witneſſes and deeds are out of the juriſdiction, 
Rep. Temp. Finch 45 2. | 3 | 

The writ of certiorari lies not upon Engliſh bill to remove 
Latin proceedings into this court, which cannot in that way hold 
plea thereon. 2 Chan. Rep. 109. but vid. the ſtatute 4 Ges. 2. 
c. 26. where it ſeems to be otherwiſe, 


CHAPTER IX. 
| Bills of Peace. 


FJ HIS ſpecies of bill is held to be a bill proper to be 
exhibited in a court of equity. Ver. 266. 
A bill ſhewing that one commoner had recovered one ſhilling, 
or other ſmall damages, againſt the plaintiff for oppreſſing the 
common, or for uſing the common where he ought not; and 
therefore that the defendant, another commoner, may accept of 
like damages for what is paſt, to prevent charges at law, is in 
the nature of a bill of peace, and proper in equity. Ver. 30. 
Eg. Caf. Abr. 79. pl. 2. . 


A bill 


ks. #6 o> co. ett. 
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A bill was brought by one tenant of a manor (ſuggeſting a 


cuſtom for the tenants of the manor of A (of which he was one) 


to cut turfs in the manor of B), to quiet him, and to have an 
iſſue directed as to the right. This bill is improper, and incon- 
fiſtent with the nature and end of a bill of peace, which is, that 
where ſeveral perſons having the ſame right are diſturbed, on 
application to the court to prevent expence and multiplicity of 
ſuits, iſſues will be directed, and one or two determinations will 


eſtabliſh the right of all parties concerned, on the foot of one 


common intereſt, and the bill is preferred by all the parties in- 
tereſted, or a determinate number in the name of themſelves and 
the reſt ; but in this caſe one only brings the bill on the general 
right, and not on the foot of any particular diſtinct right. Bill 
diſmiſſed with coſts. Per King Chan. Sel. Caf. in Chan. 74, 75- 

Bill to eſtabliſh a cuſtom in the caſe of a common perſon, 
muſt regularly be founded on a trial at law ; for when the right 
is ſettled it becomes a bill of peace.---50 where the city of Lon- 
don brought a bill for a cuſtomary toll, for going through one of 
their gates with a carriage, defendant demurred, becauſe the toll 
was not eſtabliſhed at law, and the demurrer allowed. 2 Eg. Caf. 
Abr. 172. pl. 5. 

But where the bill is founded on an expreſt grant of the toll, 
though the riſe of the toll cannot be known, yet the ſuit being 
brought on the grant of the toll, it is in the nature of a bill of 
peace. Ibid. 
| Bill to be quieted in the poſſeſſion of an ancient ferry uſed with 
a rope over the river Ware, was brought againſt twenty defendants 
9 had cut the rope), to avoid multiplicity of actions. Per 

arker, Chancellor: 

Plaintiff may have treſpaſs for cutting the rope; a ferry is in 
nature of an highway; and a bill does not lie to be quieted in 
the poſſeſſion of an highway---a bill lies to be quieted in the poſ- 
ſeſſion of a common, but that is of a different nature; this is a 
navigable river, and the rope to the ferry is an obſtruction of the 
navigation; if plaintiff has any ſuch right there is proper remedy 
for him at law. 4 Vin. Abr. 425. pl. 35. 

A bill was brought to be quieted in the poſſeſſion of a right of 
common, and to prevent diſtreſſes; and though the plaintiffs 


produced affidavits of above twenty years quiet poſſeſſion, and 


evidence of their right of commonage in the time of Q. Eliæ. 
yet the court refuſed to interpoſe till one or more verdicts at law; 
and diſſolved plaintiff's injunction obtained for want of an an- 


ſwer. Ruled upon motion, per King, Chancellor. 4 Gilb, Eg. 


Rep. 183. Anon. 
Plaintiff brought his bill in order to eſtabliſh a right to an 
oyſter finery, and to be quieted 1 in the oy Jeſſion of it againſt the 
CT 
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defendant, who claimed the pieces. of ground where the fiſhery 
was, as belonging to his manor. + by 


The defendant demurred to this bill, as it was a matter pro- 


perly triable at law. And per Lord Chancellor Hardwicke : 

— Undoubtedly there are ſome caſes in which a man may, by a 
bill of this kind, come into this court firſt ; and there are others 
where he muſt firſt eſtabliſh his right at law, 

It is certain where a man ſets up 2 general excluſive right, and 
Where the perſons who controvert it with him are very nume- 
rous, and he cannot by one or two actions at law quiet that 
right, he may come into this court firſt by a bill which is called 
a bill of peace, and the court will ditect an iſſue to determine the 


Tight : as in diſputes between lords of manors and their tenants, 


and between tenants of one manor and of another ; for in theſe 

_ cafes there would be no end of bringing actions of treſpaſs, ſince 

each action would determine only the particular right in queſtion 
between the plaintiff and defendant, 


As to the caſe of the corporation of York and Sir Lionel Pil. 


Eington, the plaintiffs there were in poſſeſſion of the right of fiſh- 
ing upon the river Oua- for nine miles together, and had eon- 
ſtantly exerciſed that right; and as this large juriſdiction entangled 
them with different lords of manors, it would have been endleſs 
for the corporation to have: brought actions at law. Vid. infra. 

But when a queſtion,about.a right of fiſhery is only between 
two lords of manors, neither of them can come into the court 
till the right is firſt tried? at law. 2 Ath. 483. Lord Tenham v. 
Hubert. 

Therefore the fn mat be allowed. 

Where there has been a poſſeſſion of a fiſhery for a conſiderable 
length of time, a perſon who claims a ſole right to it may bring 
2 bill to be quieted in the poſſeſſion, though he has not eſtabliſhed 
his right at law; and it is no objection upon a demurrer to ſuch 
bill that the defendants have diſtin rights; for upon an iſſue 
to try the general right, they may at law take advantage of their 
ſeveral exemptions and diſtin rights. Mayor of York v. Pu 
Eington and others, 1 Ath. 282. 

A man who has been in poſſeſſion of a watercourſe 60 years, 
may bring a bill againſt a mortgagee, who forecloſed the equity 
of redemption, to be quieted in his poſſeſſion, although he has 
not eſtabliſhed his right at law. And the court ſaid it was uſual 
to have ſuch bills in the firft inſtance in this court, and cited 

Lord Aylesford's caſe lately and ſome others; but where the 

court of Chancery refuſed an injunction unleſs the party's right 

is eſtabliſhed at law. Prec. in Chan. 5 30. Buſh v. Weſtern, 

1 Ver. 120.127. 2 Chan, Cof, 165. 2 Ath, 302. 3 Alb. 720. 


1 Veſ. 476. 2 Fe. 414. a 
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'There are caſes where bills of peace have been brought, though 
there has been a general right claimed by the plaintiff, and yet 
no privity between the plaintiffs and defendants, nor any general 
right on the part of the defendants; and where many more 
might be concerned than thoſe brought before the court: ſuch 
are bills for duties, as in the caſe of the City of London v. Per- 
tins, in the Houſe of Lords, where the City of London brought 
only a few perſons before the court, who dealt in thoſe things 
whereof the duty was claimed to eſtabliſh a right to it; but be- 
cauſe a great number of actions may be brought, the court ſuffers 
ſuch bills, though the defendants might make diftin& defences, 
and though there was no privity between them and the city. 
Bid. per Lord Hardwicke. 

A bill of peace may as well be brought by tenants againſt a 
lord, as by a lord againſt tenants. 
In caſe of a truſt eſtate deviſed to be ſold, or deviſed to I. &. 
if the will be diſputed after two trials in favour of the will, 
equity will grant a perpetual injunction ; and fo after ſeveral 
trials in ejectment, and verdicts in all, in favour of the will, 
equity, on a bill of peace, will grant a perpetual injunction. 
1 Strange 404. 2 Eq. Ci. Abr. 523. pl. 4. Prec. in Ch. 261. 
Thid. Earl of Bath v. Sherwin. Vid. alſo Gilb. Eg. Rep. 2. S. C. 
2 Eg. Abr. 171. c. 1. 8. C. 1 Will. 672. 2 Will. 564. 1 Ve. 
28. 3 Ait. 542. Bunb. 158, | | 

But it has been determined that Chancery will not grant a 


| perpetual injunction, though the party has had five verdicts in 


ejectment at law, unleſs there be ſome ingredient in the cauſe 
which gives the court juriſdiction, as truſt, fraud, accident, Oc. 
but, note, This decree was appealed from to the Houſe of Lords, 
and it was reverſed, an injunction being granted. 1 Brown's 
Parl. Caſ. 266. 


CHAPTER X. 


Bills Quia Timet. 


HEN a perſon is apprehenſive of being ſubjected to a 

| future inconvenience, probable or even poſſible to hap- 
pen, or be occaſioned by the neglect, inadvertence, or culpability 
of another; or where any perſonal property is bequeathed to one 
after the death of another perſon in exiſtence, and which the 
former is defirous of having ſecured ſafely for his uſe againſt the 
effects cf any accident which may happen to it, previous to the 
accruing of his poſſeſſion ; in either of theſe caſes a bill of the 


above deſcription may be exhibited in this court, which in the 


ene inſtance will quiet the party's apprehenſions of a future in- 
| convenience, 
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convenience, by removing the cauſes which may lead to it; and 
in the other, will ſecure, for the uſe of the party, the property, | 
to ſecure which was the object of his bill, by compelling the per- 
ſon in the preſent poſſeſſion of it, to guarantee the ſame by a 
proper ſecurity entered into for that purpoſe, againſt any ſubſe. | 
quent diſpoſition, or wilful deſtruction; a ſufficient caſe being 
ſhewn to the court to induce ſuch interfetence. 1 
II A, being ſeiſed of lands in fee, grants a rent- charge iſſuing 
thereout, and afterwards deviſes the land to B, for life, the re- 
mainder to C in fee, and dies: C may compel B to pay the 
arrears, for fear all ſhould fall on C in reverſion, although it was 
urged, that this was a remote poſſibility. Chan. Cafe 223. 1 
- So if A is bound for B, and has a counterbond from B, and 
the money is become payable on the original bond, equity will 
compel B to pay the debt, though A is not ſued; for it is un- 
reaſonable that a man ſhould always have ſuch a cloud hang over 
him. Ver. 190. | OY _ 
A bill was brought to deliver up an apprentice's bond and in- 
dentures, he being out of his mind; and it was ordered that the 
maſter do either bring his action within a year, or deliver up the 
bond and indentures; for if it were at the maſter's choice to 
ſtay ſo long as he pleaſed, he would perhaps ſtay till the appren- 
tice's witneſſes were dead. 1 Chanc. Caſ. 70. | RY 
So where the defendant's teſtator gave the plaintiff 1000 J. 
to be paid at the age of twenty-one years; the bill ſuggeſted that 
the defendant, who was executor, waſted the eſtate ; and there- | 
fore the plaintiff prayed that he might give ſecurity for the pay- 
ment of the legacy at ſuch time as it ſhould become due, which 
the Maſter of the Rolls decreed accordingly. Chanc. Caf. 21. | 
So where A. had the uſe of goods and a library, for life, re- 
mainder to the plaintiff's wife, who was dead; but the plaintiff, þ 
as her adminiſtrator, brought his bill to have the goods and library 
ſecured to him after the death of A. which was decreed accord- 
ingly. 1 Chan. Rep. 110. | | 
So alſo where one by will deviſed his houſehold goods unto his 
wife, A. for life, and after her death to his ſon B. and died, 
having made C. his executor. The ſon brought his bill in equity 
againſt A. his mother, and C. to have an inventory of theſe 
goods; and that A. ſhould give ſecurity that they, at the time of 
her death, ſhould be forth-coming to the plaintiff, and not be em- 
bezzled : and the queſtion in this caſe being whether the deviſe 
over to B, the ſon, was void pr not, the court were of opinion 
that the ſame was a good deviſe, and as if the ſame had been 
only of the % of the goods to the wife for life. 1 P. Will. 1, 
Ten v. Tiſen 500. Upwell v. Halſey 502, Lid. alſo Harg 


| Co. Litt. 20. a. the latter part of note 5. Foley v. Burnell 
| „ Is Brown'i 
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Brown's Chan, Caf. 274. in which caſe goods deviſed to one for 
life, with remainders over, were taken in execution for the debt 
of the deviſee for life, and where the nature of the property 
which a deviſee for life has in perſonal chattels, and the reme- 
dies of the remainder-man were very fully diſcuſſed, 
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CHAPTER I. 


Bill to perpetuate Teſtimony of Witneſſes. 


ITNESSES are ſometimes examined in perpetuam | 


res memoriam, to preſerve their teſtimony in caſe of death; 

and their examinations may be taken in court or by commiſſion ; 

and the method of obtaining ſuch a commiſſion is by exhibiting 
a bill of the ſpecies above mentioned. 

A bill to perpetuate the teſtimony of witneſſes muſt ſhew a 

title in the plaintiff to the thing whereto the teſtimony relates} 

and that the witneſſes are old, infirm, or fick, or not likely to 


live long; or that they are going to ſea, or beyond ſeas, whereby 


the party is in danger of loſing their teſtimony ; for this purpoſe 
the bill muſt pray leave to examine witneſſes thereto, to the end 
their teſtimony may be preſerved and perpetuated, and proceſs 
of ſabpœna to the parties intereſted, to ſhew cauſe if they can 
to the contrary. Prad. Reg. 31. | 
After the bill is filed, the court, upon affidavit made, that 
the witneſſes are old, infirm, going beyond ſea, and that they 
are very material witneſſes, &c.z if they are in the country, 
will on motion or petition and affidavit, grant a commiſſion ac- 
cording to the prayer of the bill; or if they are within ten miles 
of London, will order them to be examined by the examiner d- 
bene eſſe, ſaving juſt exceptions to the other ſide, which will make 
their depoſitions valid in that cauſe only, and againſt thoſe who 
are parties to it. | . | 1 5 
If the witneſs lives till he can be examined in chief, he muſt 
be examined over again, as other witneſſes in chief are; but if he 
dies in the mean time, then upon producing and proving the re- 
giſter of his death, the party for whoſe benefit he was examined, 
may apply by petition or motion for an order, with liberty to 
publiſh his depoſitions (but without ſuch an order the ſame can- 
| ts | | not 
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not be publiſhed) ; and to the petition muſt be annexed the cer- 
tificate of the death of the witneſs, and the party muſt ſhew that 
he died before he could be examined in chief ; and hereupon the 
court makes an order not only to publiſh his depoſitions, but to 
read him as a witneſs at the hearing, ſaving juſt exceptions ; and 
notice of this order is always given to the adverſe party's clerk 
in court to prevent ſurpriſe, and to give him an opportunity to 
object thereto as he ſhall ſee occaſion, E762 

If the witneſs beyond ſea is not returned, there muſt be an 
affidavit of it, and that the party hath not heard from him for 
ſuch a time, and that he doth not know whether he be living or 
dead; and in this caſe the court will make the like order, as in 


the caſe of the witneſs who died before he could be examined in 


chief; and the depoſitions taken in ſuch caſes will not only bind 
the parties in that and all other ſuits, but likewiſe all thoſe 
claiming by, through, or under them. — 5 3 a 
The court cannot make an order to examine a plaintiff de ben 
N, ſaving juſt exceptions, though they will make ſuch order to 
examine a defendant, for the defendant ſhould have demurred to 
ſuch an immaterial plaintiff, 1 P. Mill. 596. Mayor and Al- 
dermen of Galchefter, verſus.—. 


If. a corporation would make uſe of one of its own members 


as a witneſs, they muſt disfranchiſe him. 1bid. Note, The me- 


thod of disfranchiſing is by an information in the nature of a 
quo warranto againſt the member, who confeſſes the information 
on which the plaintiff obtains judgment to disfranchiſe. 

A witneſs was ordered to be examined de bene eſe, where the 
thing examined into lay only in the knowledge of the witneſs, 
and was a matter of great importance, though the witneſs was 
not proved to be old or infirm. —So in a late caſe a motion 
was made that a witneſs might be examined de bene eſſe, the affi- 
davit being, that he was the only witneſs to a fact material in 
the cauſe, though no age was ſworn to; and ſaid this had been 
allowed in Shirley v. Ferrers, 3 P. Will. 78. and lately in two 
caſes of Fenkins v. Tucker, and Bridges v. Bridges.---Motion was 
granted. 3 P. Will. 78. Shirley v. Ferrers. Hankin v. Mid- 


 dleditch, Brown's Ch. Rep. 641. Trin. Term 1789. 


But if the party intereſted ſhew cauſe to the contrary, allowed 
by the court; there the plaintiff is to deſiſt from examining ſuch 
witneſs, _ | 7 | 

If by commiſſion, he may examine ex parte, or the defendant 
may come in by appearance and join in commiſſion, if he pleaſes, 
and then fourteen days notice is to be given of executing the 
commiſſion: except in the ſhort. vacation, when ten days notice 


is ſufficient ; and the defendant may by interrogatories croſs ex- 


amine ſuch witneſs, if he thinks fit. | 
D | Though 


| 
| 
1 
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Though the depoſitions are not ordinarily to be publiſhed 
while the witneſſes live, yet in ſome caſes, as by conſent of par- 
ties, or upon oath that the plaintiff has ſome trial at law wherein 
he ſhall need them, and that the witneſſes are not able to travel, 
or for other good reafons ſhewn, the court will ſometimes 
(though very rarely) order publication in the life-time of the 
witneſſes; and then the party may exemplify the depoſitions, 
and they may be given in evidence in any other court, by order 

of this court. . | 

If a matter is properly triable at law, as a title, and the plain- 
tiff can have an opportunity to try it in a court of law ; this kind 
of bill is not to be brought here till the party hath affirmed his 

title at law; if he ſhould, it will be diſmiſſed upon a demurrer. 
Theſe depoſitions are not to be given in evidence, or made uſe 
of againſt any others but the defendants who were ſupcena'd to 
defend the matter, or ſome claiming under them, whole intereſt i 
' accrued ſince the bill preferred. | 

Where lands are deviſed by will from the heir at law, and 
there is no occaſion nor opportunity to prove or eſtabliſh it at 
law, it is often neceſſary to prove ſuch will in Chancery to per- 
petuate the teſtimony thereof; the way to do which is to exhibit 
the bill againſt the heir at law, and ſet forth the will in bac 
verba; and the defendant having anſwered, they proceed to 
iſſue, as in other caſes; and then examine witneſſes to the will, 
or prove their hands, if they are dead. The will (if witneſſes 
are examined in town) mult be left in the Examiner's office to 
be examined into; which being done, and publication paſſed, 
the cauſe is at an end, an order, or rules, being firſt obtained for 
Publication : and the defendant who 1s the heir at law, and ex- 
amines no witneſſes touching the validity of the will, may give 
notice of motion for the plaintiff to pay him his coſts, to be taxed 
by a Maſter, which the court uſually orders. | 

Commonly, where an eſtate is conſiderable, the plaintiff is at 

the charge of an exemplification of the proceedings of that cauſe, 

But though this court permits examinations to perpetuate the 
teſtimony of a will; yet it will not barely try the validity of a will, 
but if the ſame come collaterally in queſtion upon a bill for the 
performance of a truſt, or touching a deviſe out of lands; the 
court generally directs an iſſue at law to try the validity thereof. 

Where there is no occaſion nor opportunity to prove and efta- 
bliſh a will at law, it is the beſt and ſafeſt way to prove it in this 
court; and though there be goods and chattels bequeathed by 

the ſame will, whereby lands are deviſed, yet the proving thereof 
in the eccleſiaſtical court is of no avail in reſpect of the lands, 
And this court may prohibit the eccleſiaſtical court to meddle in 
the proof, further than concerns the perſonal eſtate. Re 
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A bill to examine in perpetuam rei memoriam by a deviſee againſt 
n purchaſor without notice, ſhall not be allowed in this court, till 
the will is eſtabliſhed by a verdict at law. Ver. 354. 

Neither can ſuch a bill be brought to eſtabliſh one's title, until 
the ſame is firſt made good by a verdict at law, provided he is 
under no impediment of trying it at law. Ver. 441. 

Tenant in tail out of poſſeſſion, cannot bring a bill to perpe- 

tuate teſtimony till he has recovered poſſeſſion by ejectment; and 
demurrer for this cauſe would be allowed. 1 Att. 571. Brand- 
lyn v. Ord. | | 

On a bill to diſcover a title to land, and to perpetuate teſti- 
mony, &c. defendant anſwered as to the title, and demurred as 
to the perpetuating the evidence, in regard the plaintiff might 
bring his ejectment and examine his witneſſes at the trial: and 
upon affidavit that the plaintiff's witneſſes were infirm and un- 
able to travel, the demurrer was over- ruled by the Maſter of the 
Rolls, and afterwards by the Chancellor, Lord Gowper, on a 
rehearing: but without ſuch an affidavit the demurrer had been 
good. 1 P. Will. 117. Phillips v. Carew. 

A bill was exhibited to examine witneſſes in perpetuam rei 
memoriam, to prove a modus decimandi. The defendant demur- 
red, for that the bill was to eſtabliſh a cuſtom againſt the Church, 


and in prejudice of tithes, which are due of common right; and 


ſeveral precedents were cited where bills to have a modus decreed, 
were upon demurrer diſmiſſed ; but this bill being only to pre- 
ſerve teſtimony, the Lord Keeper thought it reaſonable the de- 

fendant ſhould anſwer, and over-ruled the demurrer. 1 Ver. 185. 

Bill to perpetuate teſlimony of witneſſes will lie before action 
brought. Moodalay v. Eaft India Company, Brown's Ch. Rep. 
469. Trin. Term 1785, 

A bill brought by defendant at law to examine witneſſes to 
prove his right of common in perpetuam rei memoriam. — Per Cur. 
Such bill is not to be admitted in this court: a commoner ought 
not to come here to prove his right of common, until he has re- 
covered at Jaw in affirmance of his right. 1 Yer. 308. 

A bill was brought for a commiſſion to examine witneſſes in 
ſerpetuam rei memoriam, to eſtabliſh a ſole right of fiſhery z3 and 
it was ſuggeſted in the bill that the defendant pretended a ſole 
right of fiſhery, and threatened to bring actions and diſturb the 
plaintiff when all his witneſſes ſhould be dead. TON 

To this bill the defendant demurred, for that the plaintiff had 
not verified his title at law, and therefore had no right to bring 
his bill in the firſt inſtance ; but the demurrer was over- ruled; 
and this difference was taken and agreed to by the court : | 

That if one is out of poſſeſſion, having only right, brings ſuch 
2 bill, a demurrer will be good, becauſe he may and ought firſt 
to eſtabliſh his right at law ; otherwiſe, publication not being to 

Vol. 1. | | z _ paſs 
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Paſs till after the death of the witneſſes (as in thoſe caſes it never 
does without ſpecial order of the court), they may be guilty of 
the groſſeſt perjury, and yet go unpuniſhed; beſides that the 
party having a remedy at law, the other fide ought not to be de- 
prived of the opportunity of confronting his witneſſes. —_ 
But if a man is in actual poſſeſſion, and is only threatened with 
diſturbances by another who pretends a right, he has no other 
way in the world to perpetuate the teſtimony of his witneſſes, 
but by ſuch bill as this; for, not being actually diſturbed, he can 
bring no action at law. : | 1 
But in the preſent caſe, if the defendant had not only threatened 
to diſturb the plaintiff, but had actually diſturbed him by fiſning 
daily, he ought to have pleaded this, and that the plaintiff ought 
therefore to ſeek his remedy at law; or if the plaintiff had ſhewn ·; 
in this bill that the defendant had actually diſturbed him by fiſhing, 
there the demurrer had been proper, but not for barely threat. 
ening. And a caſe was cited between H/ynn and Hatty, before | 
Lord Keeper Wright, at the Inner-Teniple Hall, where a bill was 
brought of the ſame nature touching a common, and the demur- 
rer allowed, becauſe there it appeared of his own ſhewing that 
he was interrupted, and therefore had his remedy at law. Prec. 
in Ch. 531. e | „ LED : 2 5 
A bill will not lie to perpetuate the teſtimony of witneſſes to 
a lunatic's will, in his life-time, made before his lunacy. 1 Ver. 
105. 8 5 1 
Upon a bill to perpetuate the teſtimony of witneſſes touching 
a right to a way, the plaintiſf muſt ſet out the way exactly in 
his bill, per et trant, as he ought to do in a declaration at law, 
but it is ſaid that ſuch bill ought not to be brought for ſuch tri- 
vial things as right of common, or for ways or water-courlſes, or 
at leaſt not till after a recovery at law. 1 Ver. 312. 
Plaintiff is entitled to perpetuate teſtimony on an uſurious con- 
tract, though he does not offer to pay what is really due. 1 th, 


Os: +. NT 
In a bill for this purpoſe, if the plaintiff prays relief, the bull 
ſhall be diſmiſſed. 2 Vent. 365. | | 

So where a bill to perpetuate the teſtimony of a will was 
brought to a hearing, the fame was diſmiſſed with coſts ; but 
the plaintiff would at law have the benefit of theſe depoſitions 

though his bill was diſmiſſed. 2 P. Will. 162, 

Upon a ſnbpœna in ferpetuam rei memoriam, the defendant ap- 
pearing, aſſented to join in commiſſion, ſo as the Lord Keeper 
Bacon's orders, touching the examination of witneſſes in perpe- 

- tual memory, might be obſerved ; but upon motion, it was or— 
dered the commithon ſhould be made general, as in like caſes 
where the parties join: for that it ſeemed to the court, 2 Lord 
. | acons 
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Bacon's orders were intended to be obſerved only where the 
plaintiff hath a commiſſion alone. For my Lord Bacon's orders, 
vid. Pratt. Reg. 31, 32, 33. Cary Rep. 122. | 

And it was ſaid, the court does not give new articles to exa- 
mine upon, but the parties exhibit what interrogatories they 
think neceſſary : and the proceedings upon this bill are moſtly 
the ſame as in other caſes. Pract. Reg. 35. 

Demurrer allowed to a bill to perpetuate teſtimony to a right 
of common and of way, becauſe charged ſo generally, that de- 
fendant could not know the point to be examined to. 1 J. 
Jun. 449. 85 | | 

This court will not take the leaſt ſtep againſt a purchaſer ſor 
valuable conſideration without notice; not even to perpetuate 
teſtimony againſt him. 2 Veſ. Jun. 458. 

The rule, that a witneſs to be examined de bene eſſe muſt be 
70 years old, diſpenſed, with an affidavit that he was upwards 
of 60, and greatly afflicted with the gravel, and that all the 
parties lived in Virginia. Ambler*s Rep. 65. 

Bill to perpetuate teſtimony may be diſmiſſed for want of pro- 
ſecution, any time before replication, and examination of wit- 
nefles. Bid. 237. 

After witneſſes are examined, plaintiff muſt not proceed to ſet 
his cauſe down to be heard; for the end is anſwered by the ex- 
amination: if he does, his bill will be diſmiſſed with coſts, but 
ſo as not to prejudice the perpetuating the teſtimony. Bid. 

In a bill to perpetuate teſtimony of witneſſes, it is ſaid that 
colts are never given againſt the defendant. 1 Az. 610. 


CHAPTER II. 


con- 
All. | ; : 
| | Bills of Diſcovery. 
bill . Ks | - S h . 
. VERY bill is in reality a bill of diſcovery ; but the ſpecies 
4 of bill uſually diſtinguiſhed by that title, is a bill for diſco- 
but very of facts reſting in the knowledge of the defendant; or of 


deeds or writings, or other things in his cuſtody or power; and 
ſeeking no relief in conſequence of the diſcovery, This bill is 
commonly uſed in aid of the jyriſdiftion of ſome other court; as 
to enable the plaintiff to proſecute or defend an action at law; a 


tions 


t ap- 
eeper 


er wi | 1 5 ro - . . . 

8 . ceeding of a nature merely civil before a juriſdiction which can- 
caſes et compel a diſcovery upon oath, except that the court has in 
Lord lome inſtances refuſed to give this aid to the juriſdiction of in · 


ferior courts. 1 Ah. 288. 1 Veſ. 205. 2 Veſ. 451. 1 Pefe 
205. Treatiſe on Pleadings by Engliſh Bill, 52. 
"2-2 This 
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proceeding before the King in council; or any other legal pro- 
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This bill lies for the diſcovery of an eſtate by one who had 
title to it; as by the patentee of the goods of a felon, or of one 
outlawed ; for outlawry is in nature of a gift or judgment to the 
King. Cary's Rep. 1. Hard. 22. 5 . 
80 where A obtained judgment againſt B, and the defendant, 
to defraud hin, of the benefit of it, aſſigned his eſtate to truſtees 

for himſelf; A may have a diſcovery, though it is objected that 
this is in the nature of a foreign attachment, and that there could 
not be a diſcovery of a man's perſonal eſtate in his life-time. 

But if the plaintiff in ſuch caſe has not taken out execution, it 
will not be allowed. And it ſeems agreed, it would not lie againſt 
the debtor himſelf, nor to have a general diſcovery from a third 
perſon, but only for particular things. Ver. 398, 399. 3 

It was determined by Lord Chancellor Hardwicke, that the de- 

fendant was not obliged to diſcover by anſwer, whether he be a 
papiſt or not; in that caſe, on the marriage of Mrs. Pain with 
Mr. Smith, a ſettlement was made to the uſe of huſband and wife 
for their lives, and after, to the firſt and other ſons of that mar- 
Tiage in tail, remainder to Mrs. Pain in fee, who deviſed it to 
the defendant ; and the bill was to diſcover if the deviſor was 
not a papiſt, in which caſe the deviſe would be void; and on plea i 
to this bill, Lord Chancellor held, that the defendant was not WY 

_ obliged to anſwer. Ak. 526. pl. 254. 8 Vin. Abr. 540. pl. 21. 
in notes, „„ ä = 

Chancery never allows a bill of diſcovery in aid of the eccle- 

ſiaſtical juriſdiction. Bid. pl. 9. Dun v. Balguy. | : 

Bill for the diſcovery of a promiſſory note for 275 l. ſuggeſting 
that it was given ex furnpi cauſa to ſmother and make up a felony, 

Demurrer to that part of the bill which ſeeks a diſcovery, if the 
note were not given to make up a felony, which is of a crimini 
nature; and the demurrer allowed. 8 Vin. Abr. 543. þl.6 
Guiboin v. Fellows. | | 1 5 

Perſons who claim lands by a will or any other voluntary di 
poſition, having the law on their fide, are entitled as againſt a 

heir at law to a diſcovery in equity of deeds relating to an eſtate 
and to have them delivered up; otherwiſe the heir might defen 
himſelf at law by ſetting up prior incumbrances, and by th 
means hinder the trying the validity of the will. 8 Vin. At 
55 1. Pl. 12. | 5 | | 8 

Though no bill of diſcovery will lie on penal ſtatutes with 
waiving the penalty, yet the advantage of pleading them ſeen 
waived by partners in clandeſtine trade. Gilb. Eq, Rep. 10 
187. . | | 

In general, though-a legal demand cannot be turned inte! 

equitable one, yet in a demand of aſſets, plaintiff may come 
here for fatisfaction, though he has a remedy at law, to avoid® 


inconvenience of double ſuing, as he 1s entitled to an ene F 
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aſſets in this court; and then, inſtead of ſending him to law for 
ſatisfaction, he will get complete remedy at once. 2 Ver. 106. 
There are caſes upon which you may come into equity on a 
loſs, though remedy may be had at law, and one is clear upon a 
bill of diſcovery, But if you come into equity, not only for diſco- 
very, but alſo for relief, on the foundation of loſs, that changes 


the juriſdiction, And there are but three caſes in which you 


are entitled to that; in every one of which you are obliged to 
annex an affidavit to the bill, to prove the loſs. If the deed or 
inſtrument upon which the demand ariſes, is loſt, and you only 
come for a diſcovery, no affidavit is neceſſary; but if relief is 
prayed beyond that diſcovery, the juriſdiction is changed, and 
there muſt be an affidavit of the loſs. If the deed loſt concerns 
the title of lands and poſſeſſion prayed to be eſtabliſhed, ſuch 
affidavit muſt be annexed. Vid. 2 P. Will. 544. 1 Ver. 247. 
310. 1 Ch, Caf. 231. 3 Alb. 17. bid. 132. 8 


Another cafe is of a perſonal demand where a hond is loſt, | 


and a bill is brought on the loſs to be paid the demand; there a 
bill for diſcovery will not be ſufficient, but it muſt be to be paid 


the money thereon, but an affidavit muſt be annexed of the 112: 
Fong 
/ FE 


and thefe is a difference between a bond and a note, if at law 
a properry in the bond itſelf muſt be made, otherwiſe oyer can- 
not be demanded by the defendant ; and if oyer cannot be given, 
the plaintiff cannot proceed. But it is not ſo upon notes; no oyer 
is demanded ; proving the contents is ſufficient ; and there is 
nothing in the plaintiff's way: at law, if a plaintiff could prove 
the contents of his bill of exchange, or note, or indorſement, 
and loſs. of it, he might bring his action at law upon the bill 
without coming here; or might bring his indebitatus afſumpſit, as 
for money lent, and the note given in evidence, or proved, if 
loſt, 2 Veſ. 41. Per Lord Hardwicke, in the caſe of Walmſley 
and Child, 1 Veſ. 345. It may not be amiſs to obſerve here, 
that the reaſon of making the ſtatute 3 and 4 Anne aroſe from 
ſome determinations in the beginning of her reign, by Hult, 
Chief Juſtice, that no action could be maintained on a pro- 
miſſory note, nor declaration thereupon : viz. Clarke v. Martin, 
and Potter v. Pearſon, 1 Salk. 129. which caſes produced the 
act, as the act itſelf recites ; but that act of parliament did not 
alter, but that ſtill an indebitatus aſſumpſit may be brought, and 
the note given in evidence, or proved, if loſt, nothing ſtanding 


in the way, as in the caſe of a bond. The title of this act is 


to give the ſame remedy, and to make theſe notes of the ſame 
effect as inland bills of exchange. Vid. Ratute g and 10 W. 3. 
Bankers? notes payable to 4 or bearer, and ſaid by A to be 
loſt. Seven years afterwards 4's repreſentatives brought a bill 
for payment in equity, but no affidavit of the loſs, nof offer of 
indemnity to the banker; and per Lord Hardwicke, The plain- 
1 23 | tiff 


7 
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tiff muſt be left for his remedy at law, becauſe no affidavit was 
made of the loſs, and no ſecurity given to indemnify the banker 
as was uſual in caſes of ſuch loſs. The ſtatute of limitations 
was out of the caſe, for the defendant by his anſwer admitted 
the notes to have been given; and ſaid that though it was long 
doubted to what a bare acknowledgment ta pay would go, but 
that was not now diſputed. Bid. vid. alſo Tereſy v. Goris, de- 
termined by Lord Nettingham, Eaſter 23 C. 2. reported in 
Finch 301. Vid. alſo Glyn and the Bank of England. 

If upon a deed there is no relief at law, as if it be upon a 


truſt, which is only determinable in equity; or for a ſpecific il 


execution of a covenant, there the plaintiff need not annex an aq 
afſidavit to his bill of the Joſs of ſuch deed, nor will a demurrer 
be allowed for want of ſuch affidavit, becauſe his relief is not 


in aliens foro, and he could have no relief in a court of law 


upon ſuch deed. 


Every plaintiff is entitled to have a diſcovery from defence 3 
upon two grounds; firſt, to enable him to obtain a decree, and 


to aſcertain facts material to the merits of his caſe, either be- 


cauſe he cannot prove, or in aid of proof; for a man may be 
entitled to an anſwer of what he can prove, to avoid expence; 
ſecondly, that he is entitled to a diſcovery of matters to ſubſtan- 8 
tiate his proceedings, and make them regular and effectual in 


this court. Finch v. Finch. 2 Veſ. 439. Dic. 


Demurrer to a bill againſt the EAI India Company and their q 
Secretary, praying a commiſſion to examine witneſſes in India, 
and that defendants might diſcover by what authority plaintiff 
was diſpoſſeſſed of a leaſe for ſupplying Madras with tobacco; | 
(the plaintiffs intending to bring an action) over-ruled ; and in 
the argument of this caſe, on the part of the plaintiffs, a caſe | 


before Lord Bathurft was cited, which was a bill filed for a com- 
miſhon to examine witneſſes in India to prove an aſſault com- 


mitted by Mr. Verelſt. The action was not commenced, and | 


the defendant demurred, but it was then held that the circum- 
ſtance of the action not being actually. brought, was immaterial; 
and the reaſon that the demurrer was allowed was becauſe the 
court would not compel a diſcovery of criminal matter. So in 


Which v. Mead, 3 P. Will. 310. it was held, that the ſervant of 


a public company ſhould not demur to a bill of diſcovery of 
papers and orders, as the company cannot be indicted for per: 
jury, if their anſwer is falſe. me v. Morton and the 


Eat India Company, 1 Brown's Ch. Rep. 469. Trin. 1785. 
But a diſtinction has been taken, that if a bill be brought for 
diſcovery of writings in general, there can be no demurrer to 
ſuch bill for want of an affidavit annexed; but if a bill be 
brought for the diſcovery of a particular deed or bond, for which 


there i is a proper remedy at law, then ſuch affidavit muſt be - | 
nexe 
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nexed to the bill. 3 Chan. Rep. 62. Chan, Caf. 12. 231. 
Ver. 59. 180. 247. S. P. 


, 
| A bill was brought by the purchaſor of a rent-charge againſt 
| me owner of the land, which rent-charge had been evaded by 
„ leaſe and releaſe, ftating that the deed was in the defendant's 
t I cuſtody, or loſt, and praying a diſcovery and a decree for the 
rent. Plaintiff proved that the leaſe and releaſe had exiſted, 
1 and proved a draft of it, which was admitted as evidence, 
there being ſome grounds to think the deeds in defendants? 
i cuſtody: but the defendants being purchaſors under a marriage 
c I ſettlement, Lord Hardwicke would not relieve them in equity, 
n but left them to their remedy to try their right to the rent, either 
rin the name of the plaintiff or truſtees, or whoever had the legal 
t right and eſtate in the rent; and ſaid in this caſe that the loſs of 
„ a deed is not always a ground to come into equity for relief, 


although it is for diſcovery ; there are two grounds for it. Firſt. 
is, where the deed in queſtion is deſtroyed or ſuppreſſed by 


1d i the defendant; ſecond, where the plaintiff cannot recover at 
e- law for want of property, as upon a loſt bond. 1 Ye. 394. 

ve | If a bill be brought for having deeds ſet forth and depoſited 
e; in the hands of the clerk in court, this is matter of diſcovery 
n- but if the bill prays that the deeds may be depoſited with a maſter 
in for ſafe cuſtody, this is a matter of relief, and not of diſcovery, - 
and a decree muſt be had for that purpoſe ; though in that caſe 
eir there is no occaſion to make the uſual affidavit, that the deeds 
ia, are not in your cuſtody; that being only neceſſary where the 


tiff remedy is properly at law, and you come upon ſome equity to 
0; transfer the juriſdiction from law to equity; and here the court 
in of Chancery, and not of law, has the juriſdiction ; for the 
aſe I deeds cannot be depoſited with a Maſter without a decree, and 
m. not upon a motion only. And if a man who has filed a bill for 
\m- ME {uch diſcovery and relief, . afterwards ſells the eſtate to a pur- 
ind I chaſor before the decree is had, the purchaſor may go on with 
me ME the cauſe in order to have the deeds depoſited in the name of 
al; the vendor, or he may bring a ſupplemental bill in his own 
the name to have the benefit of the former proceedings, and for 
> in ga decree; and although upon a bill of diſcovery the plaintiff 
t of only mult pay the coſts of the diſcovery, yet upon praying the 
y of above relief the plaintiff is not obliged to pay coſts, but the 
per: colts are diſcretionary. 
the When a plaintiff has a right to come into equity for a diſ- 
covery of deeds. in the hands of the defendant, and he brings 
for his cauſe to a hearing, the court will not diſmiſs the bill before 
1 to trial in ejectment; for if the bill ſhould be diſmiſſed, and the 
Plaintiff ſhould recover in the ejectment, an injuſtice would be 
done him, as he would be entitled to an account of the rents 
he had any ground of equity to come into this court: Re- 
| I 4 | tain 


- 


Forteſcue, 3 Ath, 


action at law, and comes after to diſmiſs the bill (which he 


that he cannot ſet this forth without diſcloſing the very intereſt 


tain the bill for twelve months, and let the plaintiff bring his 


without conſent. 


there is ſuch a perſon, or where he is, in order only to make} 
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ejectment, or elſe the bill will be diſmiſſed with coſts. Per 
Lord Bathurſt, Nunton and Layman, 25th March, 1772. Note, 
How far the receipts ought to be carried back, vid. Dorner and 


Whenever a bill is for a Aw only, and the plaintiff has 
a full diſcovery by the defendant's anſwer, the plaintiff cannot 
reply or proceed; for by the diſcovery the plaintiff has obtained 
the end of his bill, and when he has had the benefit of it in an 


muſt do, or the defendant will), ſuch diſmiſſion will be with 
coſts to be taxed; which ſeems hard, ſince the defendant was 
the occaſion of this bill by his falſe plea below, and the plaintiff | 
then can be allowed no coſts in equity. Vid. fat. 4 and 5 Ann. 
c. 16. ſec. 23. Bunb. 12. 

An executor brought a bill for a diſcovery of the defendant's 
marriage. Defendant demurred, for if ſhe diſcovered, it would | 
be a forfeiture of a legacy of 1500 J. given her if ſhe married 


Lord Hardwicke allowed the demurrer, as ſhe cannot anſwer 
to the marriage without n that the ſame was againſt 
conſent. ; 

But a caſe was cited where a huſband by will gave an eftate to 
his wife whilſt ſhe remained a widow without a /imitation over in 
caſe of her ſecond marriage; and ſhe demurred : but Lord i 
Talbot over-ruled the demurrer, as it was not a condition but a ; 
limitation over of an eſtate, and therefore could not be called i 
a forfeiture. 2 Az. 393. 

Ou a bill to ſet aſide an uſurious contract, a defendant may 
demur to the diſcovery of what intereſt he agreed to take, for 


he has taken. J1bid. | 
So a demurrer will lie to a bill brought to diſcover whether 


him a party. Bid. 394. 

Bills brought in this court and in i the Exchequer for diſcovery 

of waſte, and demurrer in both courts, becauſe the plaintiff had 
not waived the penalty. Bid. 393. 
A defendant is not compellable to anſwer ſo as to ſubject him- 
ſelf to eccleſiaſtical penalties. But he muſt anſwer whether 
he has a legitimate ſon 3 but not whether he is married or no 
or whether he is an alien. 2 Ye. 493 

If a bill is brought to be relieved LG a deed fraudulent! 
cancelled by the defendant, and to have another deed executed, 
the plaintiff need not make oath of the loſs of the deed, be- 


cauſe he could have no remedy at law, though the deed wal 


A bil 


in is hands, At of. 9s pl. 2 in margin. 
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A bill proper for a diſcovery only prayed relief alſo; the de- 
fendants put in a general demurrer, and upon argument the 
ſame was over-ruled, but without coſts. Fry v. Penn and others, 
Brown's Ch. Rep. 280. Mich. 1787. 

But in a ſubſequent caſe, where the bill was for diſcovery and 
relief, in a' caſe. where the plaintiff was entitled to a diſcovery 
only, the defendant demurred generally ; and the Lord Chan- 
cellor, after a very flight argument, that ſuch demurrer was ir- 
regular, and that it ſhould have been a demurrer to the relief 
only, allowed the demurrer, ſaying, he had occaſion to confider 
this ſubjeCt very much lately, and that he thought it incumbent 
on the plaintiff to ſhape his bill according to what he had a 
right to pray. Price v. James, Ibid. Mich. 1787. | 

A cauſe being brought to a hearing, where the bill was for a 
diſcovery only, the queſtion was, Whether the bill ſhould be 
diſmiſſed, or the cauſe ſtruck out of the paper? and his Honour 
the Maſter of the Rolls ordered the cauſe to be ſtruck out of the 
paper, becauſe a bill is never diſmiſſed where the plaintiff prays' 
no relief; for the words of a diſmiſſion are, the court ſeeing no 
cauſe to relieve. Mef. 185. pl. 95. Anon. | 

No man is obliged to diſcover what may ſubject him to a pe- 
nalty, not what mu? only, 2 Vel. 389. 245. | 

Where a bill is brought for diſcovery of concealments of a 
bankrupt's eſtate, the court will not allow the defendants to look 
into their depoſitions taken by the commiſhoners before they put 
in their anſwers. Ath. 289. | | 

Defendant to bill for diſcovery and account objecting by an- 
ſwer, that he had no concern in the buſineſs, muſt anſwer fully, 
though ſuch a plea would bar both diſcovery and relief. But if 
the fact is ſo, there cannot be a decree againſt him. Did. 292. 

Demurrer lies to a bill for diſcovery of an aſſignment of a 
leaſe without licence, if it does not expreſsly waive the for- 
feiture, 1 Vez. 56. : 

You cannot have a diſcovery from an infant. 2 Vez. 494. 

Bill for a diſcovery of goods landed at a certain key, the 
plaintiff claiming a right of tollage by preſcription. Defendant 
denied plaintift's title, and refuſed to diſcover the goods; and 
held, on exceptions to the Maſter's report, that he was not com- 
pellable till plaintiff had eſtabliſhed his right at law, Hid. 61 3. 

Where the title is in equity, the court will compel ſuch a 
diſcovery ; but not where it is at law. Did. 

Rule, that plaintiff in bill of diſcovery ſhall pay coſts in all 
caſes, is too general: he ought only where he files a bill 'in 
the firſt inſtance, not where compelled to it by defendant's re- 
fuſal. 1 Yef. Jun. 423. | 

If an heir at law brings a bill for a difcovery he ſhall not 
pay coſts, If a motion ſhould be made in ſuch caſe for coſts, 

| he 
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he may move to amend, and pray inſpection of bends, and 
the court will permit him to do it, and not give coſts againſt 


him. Ambler's Rep. 163. | 
Bills are ſeldom or ever er brought by an heir at law for 2 


mere diſcovery, but generally for production of deeds, and 


then relief is prayed. Bid. 
Bill by diſinherited * at law diſmiſſed without coſts, 


Did. ; 


0 123 ; # 


Of Bills not Original. 
CHAPTER I. 


Supplemental Bills, 


$4 has been already obſerved, that any alteration of the bill 
before the cauſe is at iſſue is done by way of amendment; 
but when new matter happens pending the ſuit, and after re- 
plication, or that the cauſe is at iſſue, which matter it is neceſ- 
fary for the plaintiff to ſet forth to the court, he may have leave 
to file a ſupplemental bill. > 

So that a bill altered before the cauſe is at iſſue, is called an 
amended bill. If any addition or alteration be made after, it is 
by another bill called a ſupplemental bill, which muſt ſhortly 
recite the former bill, and add, alter, or ſupply, what is neceſ- 
ſary to the former proceedings. 

Supplemental bills therefore are. brought upon diſcovery of 
any new matters ſince the original bill and anſwer, and other 
proceedings had in the cauſe, in order to ſupply the defect of 
ſome former proceedings, when it is too late to amend the ſame z 


ſor it is a couſtant rule, that matters ſubſequent to the original 


bill muſt be brought before the court by way of ſupplement. 
Brown and Higden, 1 Ath. 291, | | f 

Supplemental bills are brought either before or after hearing. 
When it is after hearing it recites the former proceedings, and 
the ſtate of the cauſe, and then, by way of ſupplement, adds the 
new matter, and prays proceſs as in an original cauſe. | 

When a ſupplemental bill is brought after publication, the 
court never gives the party leave to examine any thing that was 
in iſſue in the former cauſe, by reaſon of the manifeſt danger of 
ſubornation of perjury ; and it is irregular to examine witneſſes 
to a matter that was in ifſue, and not proved in the original 
cauſe ; and ſuch proof is not to be read. | 

90 if there be no proof of the new matter in the ſupplemental 
bill, it muſt be diſmiſſed, unleſs ſuch matter is fully admitted in 
the defendant's anſwer, 

But for matters of account there may be a ſupplemental bill 
after publication, becauſe matters of account are examinable be- 
fore the Maſter after publication; and chis is from the neceſſity 

| 0 of 
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of the thing, becauſe the charge or diſcharge muſt be made up 

privately before the Maſter ; and ſo likewiſe a ſupplemental bill 

may be for any fact diſcovered after publication paſſed that was 

not in iſſue in the ſame cauſe, and where ſuch fact varies the 

decree; but after the decree is pronounced and inrolled, it muſt 
be by bill of review. G16, For. Rom. 109. 


On a ſupplemental bill the court upon miotion will give leave 
to add to the firſt interrogatories, ſo as the new interrogatories | 


contain nothing but what relates to the ſupplemental matter, | 


Ord. Chan. 126. 


Or I think you may file a replication to the defendant's an- X 
ſwer to the plaintiff's ſupplemental bill, and obtain an order that 
ſervice of a ſubpena to rejoin returnable immediately, on the de- 
fendant's clerk in court may be deemed good ſervice on the de- 
fendant ; and then draw interrogatories to examine your witnefle; 
touching ſuch new matters contained in your ſupplemental bill, 7 


in caſe the defendant has denied the ſame in his anſwer. 


Supplemental bills are often brought even in aid of a decree 1 
of this court, as in a decree for an account, for want of full di- 
rections before; and directions are given under the ſupplemental 
bill, that the ſame matter ſhould be connected with the former 
decree; for the ſupplemental and original bill ought to be conſi. 


dered as one bill and connected together. 


A. brings a ſupplemental bill, containing new matter diſcovereiſ 
fince the filing his original bill, and a decree pronounced there. 
upon (but not ſigned and inrolled), and at the ſame time a pe- 


tition of rehearing, in the nature of a bill of review, praying that 


the former decree may be rectified in the particulars complained 
of by the ſupplemental bill. Though this method is not of very 
Jong ſtanding, yet there have been ſome precedents of it, (tori 


inſtance, one in Lord Talbot's time, and two in the preſent Chan- 


cellor's); and it is of itſelf a reaſonable thing that this method : 


ſhould be allowed of where the decree is not ſigned and iurolli 


It is founded upon reaſon, becauſe if A ſhould be forced to fig 
and inrol a decree which he thinks himſelf aggrieved by, and then 
to bring a ſtrict bill of review, it would only tend to increaſe ex 
pence and vexation; whereas the method which A has taken 
attains the juſtice of the caſe as fully as the other would. Indeed 


this method ſhould be put under ſome reſtriction as well as the} 
other : and as in the other method, (viz.) of bill of review, 4 
muſt annex an affidavit to ſuch bill, ſetting forth that the matte! 
on which he founds his relief has come to his knowledge inc: 


the time of the decree, ſo it is fit that an affidavit of this for 


ſhould be annexed to the ſupplemental bill; but, according t' 
former precedents, that has hitherto not been required, and there 
fore it cannot be inſiſted upon in this caſe. Barnard. Rep. 463 
468. 2 All. 177. 
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A ſupplemental bill may be exhibited for diſcovery of more 
evidence. In a bill of review a new ſupplemental bill may be 
added. 2 Chan. Rep. 142. l Per. 135. 

A ſupplemental bill muſt ſtate the original bill, and the pro- 
ceedings thereon, and in general it muſt pray that all the defend- 
ants may appear and anſwer to the charges it contains. For tha 
cauſe muſt be heard upon the ſupplemental bill at the ſame time 
that it comes on to be heard upon the original bill, if it has not 
been heard before; and if the cauſe has been heard before, it 
muſt in general, if not always, be heard upon the ſupplemental 
matter. 3 Ai. 217. 

If indeed the alteration or acquiſition of intereſt happen to a 
defendant, or a perſon neceſſary to be made a defendant, the ſup- 
plemental bill may be exhibited againſt ſuch a perſon alone, and 
may pray a decree upon the particular ſupplemental matter al- 
ledged againſt that perſon only, unleſs, which is frequently the 
caſe, the intereſts of the other defendants may be affected by 
that decree. id. 5 

Where a ſupplemental bill is merely for the purpoſe of bring- 
ing formal parties before the court, the parties to the original 
bill need not be made parties to the ſupplemental bill. | 
Where a ſupplemental bill is brought for any new matter diſ- 
covered ſince the hearing of the cauſe, before the decree is ſigned 
and inrolled, if the defendant to ſuch bill is able to ſhew there 
1s no new matter diſcovered, he muſt take advantage by plea or 
demurrer, and it 1s too late to infiſt upon it at the hearing, 
2 Att. 40. = | 

New plaintiff by ſupplemental bill may impeach a decree upon 
rehearing on petition of former parties. 1 V. Jun. 405. 

Where aſſignees of 2 bankrupt die, or are diſcharged, and 
others are put in their room, they cannot revive, but muſt bring 
a ſupplemental bill, to intitle themſelves to the benefit of pro- 
ceedings in a former ſuit, and the bankrupt's eſtate will be liable 
to anſwer the coſts. I Ak. caſe 35. | | 

A purchaſer pendente lite on filing a ſupplemental] bill, is liable 
to all the coſts from the beginning to the end of the ſuit. Bid. 

Note. A ſulpœna ſerved and a bill filed is a /is pendens againſt 
all perſons; but the ſervice of a ſubpena, without a bill being 
actually filed, makes no lis pendens, 1 Vern. 318. | 


(16) 


CHAPTER NI, 
Bills of Revivor. 


B ILLS of revivor are brought to revive. ſuits and all pro- 
ceedings thereon abated. 8 


And the ſubpœna to revive is obtainable only by the heir, exe · 


cutor, or adminiſtrator, who come in in privity, that is, in im- 


mediate repreſentation to the party litigant deceaſed; for a de- 


viſee or aſſignee of any plaintiff cannot have a ſulpena to revive 
after the deceaſe of ſuch plaintiff; and one of the reaſons given 


is, becauſe, where the party deviſes or aſſigns his intereſt, and 


dies, if the deviſee or aſſignee were to bring his bill of revivor 
againſt the defendant, the heir or executor would be pretermitted, 
who might have a right to conteſt ſuch diſpoſition; and therefore 
he muſt bring his orignal bill, and make the heir or executor a 
party. . c | 
; If the bill is to revive only, it is revived without anſwer, after 
appearance, upon motion. But if to revive, and anſwer, an at- 
tachment, and all the ſubſequent proceſs of contempt may be 
iſſued for want of anſwer, : | 

With reſpect to an abatement by the death of parties, it muſt 
be by the death of ſuch as were ſo materially concerned in inte- 


reſt, as to make it neceſſary to have their repreſentatives before 


the court, before the cauſe can be finally determined, 

If the plaintiff dies pending a ſuit, it is abated, and his exe- 
cutors or adminiſtrators muſt revive. the cauſe before the ſame 
can be further proceeded upon ; and all the orders for the revi- 
val of the proceedings muſt be ſerved upon the adverſe clerk in 
court, to the end that he may take notice that the ſuit is revived. 

So if a defendant dies, the ſuit is abated; and if it is a per- 
ſonal demand againit him, the bill muſt be to revive and anſwer 
againſt the repreſentative of ſuch defendant, and the ſubpena ac- 

cordingly ; and this bill prays either an admiſſion or diſcovery of 
aſſets from the legal repreſentatives of the deceaſed party. 

It is generally held, that if the executor or adminiſtrator of a 


deceaſed defendant admits aſſets ſufficient in his hands to anſwer. 


the demand in queſtion, this is ſufficient ; but in ſome caſes the 
court will not allow it to be ſo, though this rarely happens. In- 
deed if the heir or executor ſets forth the yearly value of the 
real eſtate ſubjected to aſſets, this is ſufficient z becauſe the real 
eſtate cannot run away: but with reſpect to the admiſſion of 
perſonal aſſets, it may be in the power of the party to waſte or 
run away with them; for in this caſe nothing but the perſon of 


the party is at ſtake ; and there may be caſes when two executors 
| . | are 
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are appointed, and one refuſes to act, and the other, who is in- 
ſolvent, poſſeſſes the whole eſtate or aſſets. And therefore when 
any of theſe caſes appear to the court, and when the party who 
poſſeſſes the aſſets is in dubious circumſtances, it is no new thing 
for the court to oblige him to ſet forth the aſſets in ſpecie, to the 
end that the plaintiff may purſue and follow them, and know 
where they are, and how to be come at when he wants the 
| ſame. But this rarely happens, and is only done in extraordinary 


caſes. 


If two joint tenants exhibit their bill, and one releaſes, this 
will not abate the ſuit as to the other. 2 Freem. 6. ſeems of te- 
nants in common, for a right deſcends to their repreſentatives. 

Where a ſuit abates, it is ſaid that the plaintiff may bring an 
original bill or bill of revivor at his election. 1 Ver. 399. 
On a plea in abatement for want of proper parties, it is diſ- 
cretionary in the court either to diſmiſs the bill without prejudice, 
or to give leave to amend upon payment of coſts of the day. 
1 Vill. Rep. 421. Sed vid. contra, Anon. 2 Ath. 15. Green 
and Poole, 4 Bro. Parl. Caf. 122. | 
The Attorney-general of the duchy exhibited an information 
at the relation of one part owner of coal mines againſt the other, 
the relator dies, this abates the ſuit, Prec. in Chan, 13.--- Note, 
it was held in this caſe that outlawry in the relator was a good 
plea in bar of his ſuit, _ „ 

Where the teſtator had pleaded to a bill, and died before the 
plea was argued, the executor muſt plead de novo; for the firſt 
cannot be argued now. Michlethavaite v. Calverley and Baker, 
Caf. in Eq. temp. Talbot 3. . 5 | 

If the defendant's time for anſwering is out, the court will 
order proceedings to be revived. So though the defendant by 
his anſwer inſiſts that the plaintiff is not intitled to revive ; for 
this ought to be ſhewn either by plea or demurrer; but if in ſuch 
caſe it appears at the hearing that the plaintiff had no title to re- 
vive, he cannot have a decree. Harris v. Pollard, 3 P. Will. 
346. | 
There is no anſwer abſolutely neceſſary to a bill of revivor, for 
the cauſe will ſtand revived without any anſwer, becauſe the /ub- 
pena brings the repreſentative into court, and being there, upon 
motion, after the return of the writ, the cauſe ſhall ſtand revived 
againſt him; for when the heir does not ſhew any thing to 
the contrary, the appearance of the anceſtor by the attorney con- 
tinues to him, as if there had been no demiſe ; but the defend- 
ant may, for his benefit, put in any plea or anſwer, and ſhew 
that he is not heir, or has not the like intereſt, or that there is 
not the ſame cauſe of complaint againſt him. 

The bill of revivor muſt purſue the original bill, becauſe other- 
wiſe it is not a revivor of the ſame ſuit; and if there be a vari- 

ance 


| 

| 

: 

| 

|. 
* 


not be a continuation of the ſame, unleſs it proceeded where the 
other left off. | | 


and therefore if the plaintiff revive againſt the heir of the defend- 
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ance between that and the original bill in any material point, the 
defendant may demur, and upon ſuch demurrer the bill of re- 
vivor ſhall be diſmiſſed ; but if there be any new matter ariſing 
by the abatement as aſſets in the hands of the heir or executor, 
the bill of revivor may pray a diſcovery, and a /ubpzna to revive 
and anſwer, in which caſe the defendant muſt anſwer thereto. 
A cauſe cannot be revived in part, but the whole proceedings, 
bill, anſwer, and orders made in the cauſe, muſt ſtand revived, 
for the revivor 1s but a continuance of the ſame ſuit ; and it can- 


Proceedings in croſs cauſes are not revived without a bill of 
revivor in each, becauſe each plaintiff is maſter of his own cauſe ; 


ant, that does not make it neceflary that the heir of the defend- 
ant ſhould revive the croſs cauſe againſt the plaintiff unleſs, he 
pleaſes. | | | 

If an executor or adminiſtrator on a bill of revivor, by anſwer, 
admit aſſets, and the plaintiff, upon coming in of ſuch anſwer, 
revives his ſuit (which is always done of courſe, by order 
of court), and proceeds in the original cauſe upon the revivor, 
he muſt not afterwards refer the anſwer for inſufficiency ; for 
this he ought to have done at firſt, before he proceeded to revive 


the original cauſe; and his doing thereof was an admiſſion the 
anſwer was full and perfect, or otherwiſe he might have excepted 
thereto, but then he could not proceed to revive till he had got [ 
over that point. | | | n 
If a feme ſole anſwers, and afterwards marries pendente lits, a 
this does not put the plaintiff under a neceſſity to revive the pro- 
ceedings, becauſe ſhe, by her own act, cannot alter the condi- b. 
tion of the plaintiff's ſuit, but the huſband muſt be named in the E 
ſubſequent proceedings; and if in ſuch caſe the plaintiff brings | 
a bill of revivor, it ſhall be diſmiſſed with coſts, becauſe no ſuit rc 
can be revived that was never abated. 5 an 
But if a feme plaintiff marries, here by her own act ſhe abate dit 
the ſuit, becauſe ſhe has no power to continue any judicial pro- 1 
ceedings; for by the marriage it is transferred to the huſband; and Ve 
therefore the huſband cannot exhibit his bill of revivor to recor- | WI 
tinue the ſuit; but in the former caſe, the huſband took her witl 25 


the ſuit attached to her; ſo note the difference. ; 
If a bill be exhibited againſt baron and feme, and the huſband 2 
dies, the ſuit is abated, and a bill of revivor muſt be exhibited 


againſt the wife, becauſe ſhe 1s not obliged to abide by the an- dec 
ſwer which was put in under the power of the huſband. heir 
But if a man and his wife are plaintiffs, and the defendant I. 
anſwers, and the huſband dies, the wife has it in her election ge” 


whether ſhe will exhibit a new bill or proceed on the old one by 
5 | | revivor; 


L 


revivor ; for ſhe may change her cauſe of complaint at her elec- 
tion, becauſe the former ſuit was commenced when ſhe was under 
the direction of the huſband. But query, if the ſuit had been 
of an inheritance fure uxoris, 2 Ver. 249. 3 Chan. Cof. 40. 
Toth. 14. 

When baron and feme are plaintiffs touching a promiſe made 
to them to make them leaſes for their lives; if the wife dies, the 
huſband need not revive, becauſe he claims in his own right and 
not in right of Eis wife. ; 

A commiſſion being granted to examine witneſſes at Algiers, 
the plaintiff died, by which in ſtrictneſs the ſuit abated, but the 
witneſſes were examined before notice of the plaintiff ' death ; 
the examination was held regular, as well in regard to one of 
the witneſſes that was dead, as to another that was ftill living. 
3 Will. 195. Thompſon's caſe. Vid. alſo Cro. Car. 97. I Ver. 400. 

The plaintiff's death, after a bill of interpleader, abates not 
the ſuit. Ruled on motion. 1 Ver. 35 1. 

Though by the death of the ce/tuy que truſt the ſuit abates as to 
him; yet if there be a decree againſt him and his truſtees to con- 
vey, the truſtees are obliged to convey, for the death of either 
party makes an abatement only quoad himſelf, 

If there be ſeveral plaintiffs, and the defendant dies, ſome of 
them may proceed without the reſt to revive, becauſe the obſti- 
nacy of ſome of the parties ſhall not hinder the reſt from aflert- 
ing their intereſt ; but it ſeems proper to make ſuch former 
plaintiffs defendants, , that they may be concluded in intereſt for 
not joining; and a defendant may bring a bill of revivor as well 
as a plaintiff. 

The court will order money out of court to a perſon intitled 
by a decree, notwithitanding the death of ſome of the parties, 
Eq. Caf. Ab. between Finch and Lord Winchelſea, 

On a deviſee's bringing an original bill in nature of a bill of 
revivor, he ſhall have the ſame advantage as an heir or executor ; 
and the defendant is not at liberty to make a new defence, or 
diſpute the validity of the decree. 2 Ver. 548. Vid. alſo 
1 Ver. 283. where it is ſaid, an aſſignee may revive by ſcire 
faciasz and vid. 1 Ver. 426. contra. Vid. allo 2 Ver. 672. 
where it is ſaid a bill of revivor may be brought againſt a de- 
viſee; but vid. Moſeley 44, where the contrary is held by Lord 
Chancellor King. 

So upon a bill in nature of a bill of revivor againſt a de- 
viſee, the deviſee cannot diſpute the juſtice 'or validity of the 


| decree z for then the deviſee would be in a better caſe than an 


heir. 2 Ver. 072. 
In a mutual account the defendant as well as plaintiff may 


revive; and after a cauſe is heard, and decree pronounced, a 
Vet, I. | 2 | defendant 
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- other creditors, any creditor is intitled to revive. 1 Eg. Ca. 
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defendant may in any caſe revive. Sb, and Cle; Finch and 
Lord Winchelſea, antea. 

If an adminiſtrator obtains a decree, but dies before inrol- 
ment, the adminiſtrator de bonis non may revive the decree 
within the equity of the ſtatute 30 Car. 2. c. 6. By this ſtat. 
it is enacted, That an adminiſtatrator de bonis non raay fue a 
ſcire facias, and take execution upon a judgement had in the 
name of an executor or adminiſtrator. 2 Ver. 237. Owen v. 
Curzon. 

If a plea of outlawry Rands allowed, whereby the ſuit is put 
off fine die, and afterwards the outlawry is reverſed, the plain- 
tiff muſt bring his bill of revivor, becauſe that ſuit being abated, 
the defendant has no day in court, and therefore mult be 
brought into court by a new /ubpena. 


If a defendant to an original bill dies before putting in an 


anſwer, or after an anſwer to which exceptions have been taken, 
or after an amendment of the bill to which no anſwer has been 
given, the bill of revivor, though requiring in itſelf no anſwer, 
muſt pray that the perſon againſt whom it ſeeks to revive the 
ſuit may anſwer the original bill, or ſo much of it as the ex- 
ceptions taken to the anſwer of the former defendant extend to, 


or the amendments remaining unanſwered. 


Upon a bill of revivor the defendants muſt anſwer in eight 
days after appearance, and ſubmit that the ſuit ſhall be revived, 
or ſhew cauſe to the contrary ;z and in default, unleſs the de- 
fendant has obtained an order for farther time to anſwer, the 
ſuit may be revived without anſwer, by an order made upon 
motion as a matter of courſe. The ground for this is an alle- 
gation that the time allowed the defendant to anſwer by the 
courſe of the court is expired, and that no anſwer is put in; it 
is therefore preſumed that the defendant can ſhew no cauſe 
againſt reviving the ſuit in the manner prayed by the bill, 


Treatiſe upon Pleadings by Eungliſb Bill, 72. 


In the caſe of : bill by creditors on behalf of themſelves and 


Abr. 3. 
A ſuit become entirely abated may be ved as to part only 


of the matter in litigation, or as to part only by one bill, and as 
to rhe other part by another. 'Thus if rhe rights of a plaintiff 
in a ſuit upon his death become velltea, part in his real and part 
in his perſonal repreſentatives z ; the real repreſentatives to revive 
the ſuit. ſo far as concerns his title, and the perſonal fo far as his 
demand extends, 1 Eg. Cof. Abr. 3, 4. 

If the plaintiff revives againit two only, when there were 
three defendants to the original ſuit, his fuit will be diimiſſed. 


Cary 78, query. Re 


r 
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A bill of revivor upon a bill of revivor lies until the intereſt 
of the thing in queſtion be determined, Agreed per curiam, 
eſpecially in caſe of death. Hard. Rep. 27. 

If one be named a defendant in the original bill, who is yet 
alive, he ought not to be named in the bill of revivor, for the 
ſuit never abated quoad him: but if named in the bill of revivor 
only, he muſt be named in every bill of revivor after, becauſe he 
was not named a defendant in the original bill. Bid. 

A bill of revivor may be brought either before or after hear- 
ing ; it is ſometimes brought to revive only, and then it is re-- 
vived without anſwer, after appearance, upon, motion, ſuggeſting 
that the time for anſwering is out. But where it is brought to 
revive, and anſwer, an attachment and all .the ſubſequent pro- 
ceſs of contempt may iſſue as on any other bill, if the de- 
fendant anſwer not in time.. | 7 

If there be more plaintiffs than one, and one dies, the reſt 


may proceed without reviving. 


But part of the. matter being omitted in drawing up the 
decree, a bill of revivor lieth to revive thoſe matters, and this 
caſe went to the whole decree. 1 Chan. Caf. 37. | | 

A bill of revivor was brought to revive all proceedings, and 
particularly an order by conſent; the defendant demurred to 
the bill, for that it ſought to revive that order, whereas the 
feme was a party to it, and ſhe being married ſince her exe- 
cutorſhip, conſequently her conſent was determined; and the 
demurrer was allowed. 1 Chan. Caf. 77. | 

After a decree to account, and an abatement by defendant's 
death, his repreſentative may revive, both being in nature of 
plaintiffs. Prec. in Ch. 197. Vid. alſo 1 Will. 263. 1 Eq. 
Abr. 2. 3 Att. 691. ö 

The court may direct the ſuit to ſtand revived without taking 
out a ſſabpæna to that purpoſe. Barnard. Rep. in Ch. 85. 

In caſe of abatement it is not neceſſary to revive againſt a 
defendant that has not anſwered. 1 Vern. 308. 

Plaintiſf brings a bill of revivor, defendant pleads a former 
bill of revivor; if that plea is not ſufficient for ſome ſpecial cir- 


cumſtances in the caſe, the court will order the cauſe to ſtand 


revived without /ubpzna. Barnard. Rep. 81. 
Mortgagor brings a bill to redeem, an account is decreed, 


| report made, and divers proceedings are had in the cauſe, 


and the plaintiff is ordered to pay cofts, and deliver poſſeſſion. 
The defendant (the mortyagee) dies, his executor may revive 
the ſuit, and have the benefit of the order for coſts. 2 Vern. 296. 
An executor (his teſtator dying after publication) is not per- 
mitted to exhibit a new bill upon that matter whereby to make 
further proofs, but is to hold to a bill of revivor, and ſo pro- 
ceed upon examinations 19 publiſhed in his teſtator's life-time. 
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party. But if by the decree the party is to pay a ſum of money, 


Condition after the demiſe as it was be fore, there is no need of 


An han kllon bill may by revived. 

He who claims only as heir by proviſo, or per formam doni, 
cannot revive, but muſt bring his original bill in nature of a 
bill of revivor. 4 Vin. Abr. 432. pl. 17. 3 Alk. Go. pl. 260, 
Vid. alſo 2 Bro. Chan. Rep. 127. Henderſon v. Meggs. 

Bill of revivor may be taken pro confeſſo againſt an abſconding 
defendant under ſtatute 5 Gro. 2. c. 25. 

On bill of revivor plaintiff cannot diſpute a decree, though the 
defendant may. 2 Veſ. 232. 

Though by the ſtat. 5 Will. 3. a ſuit ſhall not abate by the 
death of one defendant, yet it muſt be taken with this reſtric- 
tion, that the ſubject matter of the bill is not hurt by ſuch de- 
fendant's death. I Ait. 291. 

No bill of revivor can be brought ben it relates to coſts only, 
unleſs the coſts are taxed, and a report made in the life-time 
of. the party; for this is a perſonal action, and dies with the 


or if a duty 1 is decreed, if he is to deliver over a bond, or deeds 
or writings, or if any thing is annexcd to the 98 beſides 
coſts, the ſuit may be revived, but it can never be revived for coſts 
only. 2 Ch. Caf. 7. 2 Chan, Rep. 195. 246. But if he dies 
after they are taxed, then it may. 

But in a plea to a bill of revivor in a caſe where nothing re- 
mained but the matter of coſts, which had been ordered to be 
paid into the Bank, and being unpaid at the time of the death of 
the party, the queſtion was, whether a bill of revivor would 
lie againſt the repreſentative z and in ſupport of the plea it was 
argued, that when the party who is to pay coſts dies, it is a per- 
ſonal debt, and dies with him, unleſs the coſts are ordered to 
come out of a particular fund, although when the party who is 
to receive the colts dies, his repreſentatives ſhall have his remedy 
againft the party decreed to pay: on the part of plaintiff it was : 
objected that this doctrine held only where the coſts were not 


taxed, but that as foon as the colts were liquidated, the debt : 
was become certain, and it was proper matter for a bill of re- 

vivor and ſupplement. | | 6 

The Lord Chancellor thought the circumſtance of the cofts b 

| having been ordered to be paid into the Bank, took this caſe out X 
of the general rule, and made it certainly matter of revivor, 

and therefore over-ruled the plea. Brown's. Ch, Rep. 438. ks 

Hall v. Smith, Hil. Term 1585. vid alſo 2 . 461. wid. 405, 0 


ibid. 579. 3 Ati. 812. ibid. 772. 
It is an aniverſal rule, that whenever a death hong, and 
yet the right furvives, and the cauſe is in the ſame plight and 


the revivor, becauſe no other perſon is to be ſent for, nor an] 
other periou to be made party to the complaint. 
e But 
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But where the right does not ſurvive, or there is any altera- 


tion by the death of any of the parties, there you cannot go on 


without revivor, becauſe there will not be proper parties, unleſs 
all parties in intere{t be before the court; and if there be an 
alteration by death, all parties cannoc be before the court, un- 
leſs the repreſentatives of the deceaſed be brought before the 
court, | | | | | 

If an executor durante minore etate exhibits a bill, and the in- 
fant comes of age, no bill of revivor is neceſſary, becauſe it is 
a continuation of the ſame repreſentation. So it is where a 
bill is brought by joint tenants, co-executors, joint-obligors or 
obligees, and one of them dies; the ſurvivor need not revive, 
becauſe the right ſurvives to the other. But query; and vid. 
the caſe of Fones v. Ruſſel. Prec. in CB. 175. where it was 
held that an infant in ſuch a caſe muſt begin anew, unleſs a 
decree to account was had; vid. alſo 2 Vern. 237. 2 Eg. Caf. 
Abr. 3, 4. where, in the caſe of an adminiſtration determined by 
death, a bill of revivor by a ſubſequent adminiſtrator has been 
admitted. _ ; | 
A t-me ſole exhibited her bill and marries, the defendant an- 
ſwers; and after would have taken advantage of the plaintiff's 
proceeding without revivor : It was ordered, that the defendant 
ſhou!d be examined upon interrogatories, whether before his an- 
ſwer he knew of pluintiff's marriage; and if ſo, then the plaintiff * . 
to proceed without revivor. | 

After verdict on iſſue directed deeds decreed to be delivered 
up to the plaintifF after the Maſter had ſettled the amount of the 
coits, but before report, the plaintilF died; on demurrer to ſo 
much of the bill by his deviſee, as prayed revivor, the court in- 
clined to hold the rule not to revive for coſts only not applicable, 
where the party to receive them dies; alſo that the taxation 
would relate to the time, when the amount was ſettled; io as 
to take 1t out of the rule : but the demurrer was over-ruled, be- 


cauſe it did not appear on the bill, that the decree had been exe- 


cuted by delivering up the deeds. 2 ef. Jun. 313. 

If an executor or adminiſtrator do not revive within fix years, 
the ſtatute of limitations is a good plea in bar to a bill brought 
by them afterwards; but in cafe there has been a decree to ac- 


"| count, the ſtatute has been held to be no plea. 1 P. Wims. 744. 


A defendant to a bill of revivor cannot plead a plea which hag 
been pleaded by the original defendant, and over- ruled. 3 Bro. 
Ch. Rep. 70. ED | 


(14) 


CHAPTER III. 


Of a Supplemental Bill in the nature of à Bill of Revivor. 


N a decree to account, if during the account any party ſhould 
die, and a deviſee of that party, or any other formal party as 
truſtees, ſhould be wanting, a bill to bring them before the court 


is not in the ſtrict ſenſe a ſupplemental bill, but a ſupplemental | 


bill in the nature of a bill of revivor; and to ſuch bill it is not 
neceſſary to make the defendants in the original bill parties, nor 
when the cauſe comes on to be reheard, can thoſe defendants 
object for want of parties. 3 Atk. title Bankrupt, 217. 
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"EP 
Bills in the nature of Original Bills. 


= 1 


CHAPTER I. 


Of Croſs B 1 ils 5 


Croſs bill is a bill brought by the defendant againſt the 

plzintiff in a former bill depending, touching the matter 

of uch bill, or the facts ſet forth in the defendant's anſwer to 
the plaintiff's original bill, 

Itis in nature of a defence, and was firſt allowed, that the 
party might ſtate his own caſe more to his advantage than he 
could by his anſwer, Mzſcly 382. 

It muſt be brought before publication is paſſed on the firſt bill, 
and no after, except the plaintiff in the croſs will go to hearing 
upon tht depoſitions already publiſhed, becauſe of the danger of 
perjury ind ſubornation, if the parties ſhould, after publication 
of the former depoſitions, examine witneſſes de novo to the ſame 
matter bore examined unto.» N. Chan. Rep 103. 

When croſs bill is put in, both cauſes commonly proceed to 
be heard tegether, which cannot be it one bill be filed after pub- 
lication in he other cauſe, unleſs ſuch laſt cauſe is heard on bill 
and anſwer, But if there be crofs cauſes, and publication is 
paſſed in boh, and one of tae plaintiffs omits to ſerve /ubpzna 
to hear judgnent, his cauſe ſhall! not come on at the ſame time 
with the othey, except the other party conſents. 

Where ther, are croſs bills, the defendant in the firſt bill muſt 
generally anſwe before the defendant in the laſt ſhall be com- 
pelled to put inhis anſwer ; as where A brings his bill againſt 
Band C, who pu in inſufficient anſwers, and prefer their croſs 
bill againſt 4. Bbecomes a bankrupt, his aſſignees bring their 
bill in nature of a ill of revivor againſt A; they ſhall not go on 
till Chas anſwered Z's bill: and by the courſe of the court the 
plaintifF in the laſt bil cannot have proceſs of contempt againſt 
the other till eight das after his anſwer is put in. And in caſe 
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the plain; in the laſt bill ſhould attempt to take out proceſs of 
contempt, the defendant may obtain an order that he may have 


a week or a fortnight's time to put in his anſwer to the croſs bill, 
after the defendant had put in an anſwer to the plaintiff's ori- 
ginal bill. P. Will. 266. Vid. alſo 2 P. Will. 435. 3 Ath, 
724. I Ath. 266. Long v. Barton, 2 Ath, | 

Lord Hardwicke deſired it might be obſerved, that in ali caſes 
of a croſs bill after the original cauſe was proceeded i in, motion 
to enlarge publication ſhould be ſpecial, on notice to the other 
party, that the court might judge of the propriety of granting 
ſuch motion on circumſtances ſhewn in ſupport of it; and that 
ſuch motion ſhould not be of courſe, as it is in caſes where the 
original cauſe is not proceeded in, for otherwiſe it would be eaſy 
to delay hearing by that means. 2 Veſ. 36. | | 

It was laid down as a general rule, that where a defendant in 
a croſs cauſe, but plaintiff in the original, is in contempt for not 
putting in an anſwer, the proper motion is to enlarge pubica- 
tion in the original to a fortnight after the anſwer js come 11 to 


the croſs bill; and it is irregular to move to ſtay proceedings in 
the original cauſe till ſuch anſwer comes in. 1 At. 291. 


If after a croſs bill filed, a plaintiff in an original bill will arend 
it in material parts, and thinks fit to compel an anſwer to the 
amendment at the ſame time with the original bill, he waive his 
priority of anſwer to the original, 2 Ak. 218. Vid. alo P. 
WW 4]. 435. Steward v. Roe. 

In general, a defendant to an original bill, who afte-wards 
files a croſs bill, is not to be allowed his coſts in the firt cauſe, 


till the merits of the croſs bill are determined; but whe a bill 


was brought to prove a will per teſtes, and to perpetuate teſtimony 
of witnaffes, the defendant croſs examined the plaintff's wit- 
neſſes, but did not examine any of his own; and aterwards 
brought a croſs bill to ſet aſide this will; the defendint in the 
original cauſe moved, that the plaintiff might pay him his coſts : 
ry it: was ſaid by the Lord Chancellor that he wa: intitled to 
have the bench. of his motion; and faid that he hd no other 
way in this cafe to have his coſts than by moving for them, 
3 Barnard. 334. 

A crofs bill ſhould ſtate the original bill an proceedings 
thereon, and the right of the party exhibiting tle croſs bill, or 


, the ground upon which he reſiſts the claims o' the plaintilf in 


the original bill, 
1 there be a bill exhibited in one court of :quity, there may 
be & croſs bill in another, as if the mortgagr exhibit a bill to 


regeem i in the Exchequer, the defendant. yay bring a bill in 


Chancery to forecloſe. 1 Fern. 221. 
A croſs bill being generally conſidered 48 a defence, or as E 


ready 
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ready in litigation in the court, the plaintiff is not, at leaſt as 
againſt the plaintiff in the original bill, obliged to ſhew any ground 
of equity to ſupport the juriſdiction of the court. 

The court will frequently, in caſes of difficulty, direct a croſs 
bill to be filed, in order to bring the rights of all the parties fully 
and properly for its deciſion. 2 Ch. Caf. 248. 3 Alk. 110. 

Croſs bill, being for a mere legal title, diſmiſſed with coſts, 
though the original bill was diſmiſſed. 1 V/. Jun. 213. 


CHAPTER II. 
Of Bills of Review. 


HE object of a bill of review is to procure an examination 
and reverſal of a decree made upon a former bill, and 
ſigned by the perſon holding the great ſeal; and it may be brought 
upon error of law appearing in the body of the decree itſelf, with- 
out averment or further examination of any matter of fact before 
the decree, or of any matter reſting upon record which might 
have been had at the time of the decree, or it may be exhibited 
by leave of the court upon the diſcovery of any new matter. 
As to Bills of Review, and the reaſons for admitting them, vid. 
27 H. 8. 15. EE 

When a decree then 1s inrolled, it can never afterwards be al- 
tercd without a bill of review, unleſs there be an apparent error 
in caſting up the ſums upon the face of the decree ; for that being 
1 mere miſtake of the officer in drawing up the decree, and a 
matter demonſtrative, it may be rectified upon motion without 
a bill of review : ſo likewiſe if ſome part of the decree be omit- 
ted in the inrolment, ſuch omiſſion, for the like reaſon, may be 

corrected upon motion. | | 
If a bill of review be brought to reverſe a decree ſigned and 
inrolled upon difcovery of ſome new matter, in ſuch cafe the 
plaintiff in the bill of review mult obtain the previous leave of 
the court for filing ſuch bill; but if the bill be founded upon 
error of law apparent upon the record, no ſuch previous permiſ- 
tion of the court is neceſſary; and this has always been under- 
ſtood. to be the rule, and the courſe of proceedings ſhews it; 
and the leave of the court is never obtained in the firſt inſtance, 
but upon allegation upon oath that the new matter could not be 
produced or uſed by the party preferring this bill at the time 
waen the decree was pronounced : and the court, upon the new 
matter being diſcovered, will decide upon its relevancy or irre- 
levancy, and permiſhon to file a bill of review will accordingly 
depend upon ſuch deciſion. | : 
| | When 
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When a bill of review is brought for error apparent upon the 
the record, the conſtant method is for the defendant to put in a 


plea and demur, (viz.) a plea of the decree and a demurrer 


againſt opening the inrolment ; and an anſwer is rarely required, 
unleſs the ſame is ordered by the court: ſo that in effect a bill 
of review cannot be brought without leave of the court in ſome 


ſhape; for if it is founded upon matter apparent in the body of 


the decree, then upon the plea and demurrer of the defendant to 
the bill, the court judges whether there are any grounds for 
opening the inrolment; but if it is for matter come to the plain- 
tiff's knowledge after pronouncing the decree, then, upon a pe- 
tition for leave te bring a bill of review, the court will judge if 
there is any foundation for ſuch leave. 1 Ath. 534. Vid. alſo 
Prat. Reg. 51. 1 Veſ. 430. 432. 1 Fern. 416. 418. 

With reſpect to the materiality of the new matter diſcovered 


(and which has been obſerved to be one of the grounds upon 


which a bill of review is founded), the court has not purſued a 
very rigid ſyſtem of conſtruction ; and it is ſaid, that is not ne- 
ceſſary there ſhould be a certain and poſitive evidence as to the 
finding of deeds after a decree, which if diſcovered would have 
voried the decree; but ſuch evidence only is neceſſary as the 


court may think reaſonable z for there is no rule of evidence laid 


down in this court but a reaſonable one, and ſuch as the nature 


of the thing that is to be proved will admit of; and with reſpect 


to the time of the diſcovery of the new matter, the conſtruction 
of the court has not been ſo ſtrict that the new proof muſt not 


come to the knowledge of the party till after the cauſe has been 
heard; it is very ſufficient if it did not come to his knowledge 


till after publication, or at any time when, by the rules of the 
court, the party could not make uſe of it. bid. 40. 3 Ath. 35 
36, 37. | | 
But note, if it came to the knowledge of the party's ſolici- 
tor, attorney, or agent, before the cauſe was heard, it is conſi- 
dered as notice to the party himſelf; and though a country at- 
torney acts by an agent in cauſes in this court, yet he is to be 
conſidered as the ſolicitor in the cauſe, though he. reſides in the 


country, and what is known to him is conſidered as conſtruc- | 


tive notice to his client. Bid. 

It is a rule of the court, that the bringing a Hill of review ſhall 
not prevent the execution of the decree impeached ; but, on the 
contrary, that obedience is actually to be paid to the decree as 
far as it can be paid without prejudice to the right of the party 
preferring the bill of review; as where the decree directs the 
poſſeition of lands or of writings to be delivered up, the ſame 


cught to be done; ſo if money is directed to be paid, it ought 


regularly to be paid before the bill of review is filed, though it 
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may afterwards be ordered to be refunded. 2 Brb. P. C. 24. 
Note. Toth. 42. 1 Chan. Caf. 42. 86. ' 1 Chan. Rep. 139. 
2 Chan. Rep. 48.; and note, if money is decreed to be paid, 


the court will ſometimes accept of good ſecurity to await the 


event of a bill of review. Pract. Reg. | 
But if the decree requires an act to be done which would ex- 


tinguiſh the party's right at common law, ſuch as conveying lands, 


releaſing a debt, acknowledging ſatisfaction, cancelling evidences, 
Sc. the execution of theſe parts of the decrees (which if obeyed 
would prove perhaps highly detrimental to the rights of the party) 
will be ſtayed upon an application being made to the court; and 
upon good and ſubſtantial cauſe being ſhewn why the execution 
of the decree in certain particulars ſhould be ſtayed until the bill 
of review be determined, an order of court may be obtained for 
that purpoſe. So if a decree, or any part of it, be in the nature 
of things impoſſible, it is erroneous, and will be reverſed upon 2 
bill of review; ſo if it be repugnant. 1 Ch. Caf. 42. id. 87. 

As in the caſe of bills of revivor, ſo alſo in bills of review, 
none but ſuch as are parties and privies can commonly bring 
them; but in ſome caſes where a man's intereſt is affected, or 
he is grieved by a decree, he may have this bill ; as where a pa- 
riſh was ſued, and four of the pariſhioners named only to defend, 
another pariſhioner may bring this bill: but a deviſee is not in- 
titled to bring a bill of review of a decree againſt the teſtator, not 
being in privity to him. 1 Ch. Caf. 272. 

As the end of a bill of review is to reverſe a decree formerly 
made, in order to proceed therein, a copy of decree after it is 
ſigned and inrolled is firſt to be procured, and the bill (having 
recited the former bill, proceedings and decree, as the ſame are 
recited in the decree ſigned and inrolled) mutt ſtate the caſe of 
the party preferring it, and the point in which he conceives him- 
ſelf aggrieved, and the reaſons why the decree ſhould not be 
binding upon him, but reverſed as for error in law, or on the 


| ground of the new matter diſcovered ; and if the decree is im- 


peached on the latter ground, it ſeems neceſſary to ſtate in the 
bill the leave obtained to file it, and the fact of the diſcovery, 
though it may be doubted whether, after leave given to file the 
bill, that fact is traverſable. The bill may conclude with 
praying that the decree may be reviewed and reverfed in the point 
complained of, if it has not been carried into execution. If it 
has been carried into execution, the bill may alſo pray the fur- 
ther decree of the court, to put the party complaining of the 
former decree into the ſituation in which he would have been if 
that decree had not been executed, and laſtly, a writ of /ubpena 
to appear and anſwer. Hanbury v. Stevens, Trin. 1784, in Chan, 
I: this caſe, which was upon a ſupplemental bill in nature of a 
bill of review, the court ſeemed to be of opinion, that the fact 
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of the diſcovery was traverſable, and not being admitted by the 


him to proceed at the hearing of the cauſe. Treatiſe upon Plead- 
iungi by Engliſ Bill 80, in notes. 


at the time of pronouncing the decree, and that it came within 


were not at that time appriſed, and which could not be had or 3 


pronouncing the decree, the court allowed the bill of review, 5 
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_ aſſigned for error 4 Vin. Abr. 414. pl. 6. 
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defendant, o 8 to have been proved by the plaintiff, to intitle 


Upon every bill of review, whether the ſame be founded upon 
error in law i pparent upon the record, or upon ſome new matter 
diſcovered ſubſequent to the decree, the plaintiff muſt depoſit 

0 J. in order to anſwer coſts, and a certificate thereof obtained, 
and to the latter bill the leave of the court is neceſſary as well as 
the depoſiting 50/.; and beſides an affidavit by the plaintiff muſt 
be annexed to it, ſtating that ſuch new matter was not exiſting 


his knowledge ſince the hearing, and of which he or his agents 


uſed. 2 P. Vill. 28 3. Anon. Vid. Lord . s Ordinances, 
Ord. 1. 2 Att. 139. 2 Ak. 17. 534. 3 44. 26. : 

The court has allowed a bill of review w ee the ſame was 
filed without the previous leave of the court being obtained: as 
where the plaintiff having depoſited 50 J. and annexed an aſkda- : 
vit to the bill that the deed 'on which the bill of review was 
founded, did firſt come to the plaintiff's knowledge after the 


upon the plaintiff's paying the coſts of the defendant's motion, 
which was to diſmiſs the bill, for that it was filed without the 
leave of the court. 2 P. V. ill. 283. Anon. b 

If the bill of review is brought to review the reverſal of: 
former decree, it may pray that the original decree may ſtand; 
and if any perton not a party to the original ſuit becomes inte. ; 
reſted in the ſubject, he muſt be made a party to the bill of re- 
view by way of ſupplement. 1 Ver. 135. Hard. Rep. 104, 
Vid. allo Treatiſe upon Pleadings by Engliſh Bill, 81. 


The demurrer to a bill of review brought for error apparent © 
upon the record, being ſet down to be argued, the court pro- . 
cceds to affirm or reverſe the decree, and the prevailing parij vi 
takes the 50 J. depoſit. be 


Forgetſulneſs or negligence of parties under no incapacity 


no foundation for a bill of review. | 
No objection to be made upon a bill of review that is na 


Objections to a maſter's report cannot be igen for erraſ 
upon a bill of review. | 

Bill of review cannot be brought after twenty years, thou 
error appear in the decree. Ch. Caſ. 382. 1 Brown's Parl. 05 
95. 5 Brown's Parl. Caf. 460. 6 Brown's Parl. Caf. 395. + 
alſo 3 Ath. 38, 39. 3 but it has been ſaid there is no limitation d d 


time for bringing a bill of review, yet after a long — 
undel 
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under a decree, Chancery will not reverſe it, but upon very ap- 
parent errors. Per Lord Keeper North. Ver. 287. pl. 285. 

No bill of review can be brought on a decree on the ſtatute 
of charitable uſes. - Ch. Caf. 385. 


In a cauſe that came before the court upon a bill of review 


1 to read ſome charges out of the original bill, the plaintiff of- 


fered to ſhew ſome errors in the decree. To this it was ob- 
jected that no errors in the decree were cognizable, but what 
appeared on the face of the decree ; and therefore any errors 
but from the decree itſelf were oppoſed. | 
Lord Chancellor : It is true on arguing a demurrer to a bill 

of review, nothing can be read but what appears on the face of 
the decree; but after the demurrer is over ruled, the plaintiffs 
are at liberty to read bill or anſwer, or any other evidence, as at 
| a rehearing, the cauſe being now equally open. 1 Att, 290. 
Citteral v. Purchaſe. | 

No witneſſes which were or might have heen examined on 
the former bill, ſhall be examined on a bill of review; nor ſhall 
any new evidence or matter then in the knowledge of the party, 
and which might have been uſed before, be a ſufficient ground 
for a bill of review. 3 Chan. Rep. 76. 1 Chan. Caf. 43. S. P. 
2 Chan. Rep. 25. 8. P. 

It has been inſiſted on as a rule, that nothing ſhall be a ground 
to direct a new trial to avoid a judgment at law, that would not 


be a ground for a bill of review to reverſe a decree; and that a 


confeſſion ſubſequent to the decree is no ground for a bill of 
review 3 nor is the want of any evidence or matter which 
might have been uſed in the firſt cauſe, and of which the party 
had then knowledge, 2 Chan. Rep. 45. S. P. 

An account was decreed, pending which the ſuit abated; 
and yet the account was carried on, finiſhed, and confirmed by 
a decree, and held to be no error, or cauſe of reverſal on a bill 
of review brought. x Chan. Caf. 44, 45, 122. But quære, if 
this account ſhould be carried on, as the ſuit abated, without 
bringing a bill of revivor, and an order obtained for reviving the 


former proceedings. 


the plaintiff, who had a decree, brought a bill of review, 
and thereby complained that he had not enough decreed him; 
aud a demurrer being made thereto, for that if a bill of review 
lies, it is only for him againſt whom the decree is; and after a 
long debate the demurrer was allowed, and the bill of review 
dilmiffed; ; the party brought another, ſuggeſting further errors; 
but this was alſo diſmiſſed on the maxim, Intereſt reipublice ut fit 
Huis litium. 
It a man brings a bill of review, to which there is a demurrer, 
which is allowed, he cannot afterwards bring a new bill of 


review. 1 Fer. 44. 1 Per. 417. S. P. 
| A bill 
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A bill of review lies not after a bill of review. 1 2 er. 135. 
2 Chan. Caf. 133. 

Where a demurrer to a bill of" review is oeh, it may be 
inrolled; but if over-ruled it cannot, fo as to prevent the de. 
murrer From being re-argued. 2 Ver. 120. 5 

When error appears in the body of the decree drawn up and 
inrolled, the court will open the decree. Prec. in Ch. 260, 261, 

Plaintiff was allowed to bring a bill of review without paying 
coſts in the original cauſe, he ſwearing he was not worth 40 /, 
beſides the matters in queſtion. Per. 261. 

So a plaintiff was not allowed to bring a bill of review, un. 
leſs he would perform the decree, or would ſwear he was unable 
to do it, and would ſurrender himſelf to the Fleet, to be there 
kept until the matter of the bill of review was determined, 
Fer. 117. 

Fine and non- . is a 885 bar to a un of review. 
2 Ver. 190, © 

Appeal to the Houſe of Ll from a decree in Chancery, 
and upon the petition of the appellants to examine witneſſes in 
the cauſe, it was rejected, and the petition diſmiſfed-; the ap- 
pellants then brought a bill of review, and it was Aer that 
the defendants ſhould either anſwer the bill of review, or on 
on the errors in it, without coſts on either ſide; and the benefit 
of the order of diſmiſfion by the Lords was ſaved to the de- 
fendants. Finch 469. 

Bill of review and error aſſigned in the decree, plea and de- 
murrer thereto; demurrer in oo allowed, anc in part over- 
ruled. Finch 36. 

A bill of review will not lie but againſt thoſe who were parties 
to the original bill: as where I. S. mortgaged lands to A. in fee 
for 1000 J. and covenanted and gave bond to pay the money, but 5 
forfeited. A. died. leaving G.'s wife his heir at law. G. and & 
his wife brought a bill againſt J. S. for payment of the money, 


or elſe J. S. to be forecloſed, and it was decreed accordingly; Wt 
I. S. did not pay the money according to the decree ; but upon Wi ** 
diſcovering that . had made a will, and had given this money Wil © 
to his executor 3 I. S. brought a bill defiring that he might be WB ' 
admitted to pay the money to the executor, he having the de 
right, and no party to the former decree ; this was by original Bl 

| bill, and not by bill of review, becauſe the executor was no part 0 
to che former decree, 2 Freem. Rep. 148, 149. 105 
Upon debate it was e that on a bill of review db“ 
cauſe of review mult ariſe and appear upon the caſe, as ſtated in ; 
the decree, and that the /½% muſt be admitted as there ſtated; a 
and that though the fats whereon the court gave judgment, were 5 
miſtaken, yet there is no ground for a bill of review after 1 _s 


decree iurolled, but the fact in this caſe mull be admitted to be 
{x ut 
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true, and the decree inrolled is matter of record, and can be ' 
tried only by the record; but in miſtaking the fact the proper : 
courſe had been, to have got ihe cauſe reheard before the decree 

had been figned and inrolled. 2 Freem. Rep. 182. Chan. Caſ. 


ße defendant had a decree for money. The plaintiff by 
bill of review reverſed this decree, and the money decreed to 
the plaintiff. Per Cur. On ſearching of precedents the de- 
fendant ſhall not pay damages for this money; and compared to 
a judgment in a writ of error, where the judgment is, that the 
party ſhall recover quicquid amiſit per judicium prædictum, but no 
damages or coſts, Bid. 18 1. vid. Nelſ. Rep. in Ch. 83. Fack- 
fon and Digby, S. P. and ſecus S. C. | | 

This difference was taken by the Chancellor where 2 matter 
of fact was particularly in iſſue before the former hearing, though 
ou have new proof of the matter, upon that you ſhall never 
have a bill of review; but where a new fact is alledged, that 
was not at the former hearing, there it may be a ground for 2 
bill of review. 2 Freem. Rep. 31. Anon. 

It is a good plea in'bar to a bill of review that the former 
decree is not executed; and it was ſaid that though bills of re- 
view be in nature of a writ of error, yet they are not favoured in 
equity; for upon a writ of error (and that only in ſome par- 
ticular caſes) one need only to give bail to pay principal and 

colts; but in bills of review the decree ought actually to be 
| complied with, and, beſides, there ought to be ſecurity for 
colts, 12 Mod. 343. 2 Eg. Abr. 175. 

A bill of review was brought and demurred to; and after- 
wards the plaintiff in the bill of review moved to diſmiſs the bill 
as not being regularly filed, upon payment of coſts out of the 
50 J. depoſited upon the filing thereof; and the ſame was 
granted. Per Lord Chan. Cowper, 4 Vin. Abr. 41 5. pl. 2. 

The plaintiff's original bill was to ſettle boundaries of his 
manor; upon the firſt hearing, an iſſue was directed and a 
verdict found for plaintiff; and afterwards the cauſe coming 
ney i on upon the equity reſerved, there was a final decree for quiet- 
being plaintiff in poſſeſſion, and defendant was to pay coſts, The 
the! defcudant then moved for leave to file a bill of review upon 
in! his licitare atfidavit © that certain new evidence was diſcovered 
art in favour of the defendant ſince the verdict and decree,” The 

queſtion was, if the defendant ſhould have leave to file the bill 
he without firit paying the colts decreed. 
41 And per C:per Chancellor, He ſhall not, for payment of 
ted; WM colts ought to be performed rather than any other part of the 
were decrcœe; and his Lordſhip thought the party himſelf ſhould 
he” make an a{lidavit that this new matter was diſcovered ſince the 
to be decrce, and that the athdavit of a ſolicitor is not W 
uc 1 | h | 38 
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for the defendant himſelf, or ſome other agent of his, might 
be informed of this matter before; at leaſt if defendant by reaſon 
of his age, high ſtation, and quality, may be excuſed from 
making an affidavit of the particular matters and facts, yet at 
leaſt he ſhould have an affidavit to corroborate that of his ſolici- 
tor; but this affidavit of the ſolicitor is not a ſufficient. ground 
for a bill of review, and therefore defendant muſt take nothing 
by the motion. Hid. in notes. Sir Henry Lyddel v. Biſhop of 
Durham, MS. Rep. 2 Eq. Caf. Abr. 176. Note, on the part 
of plaintiff a book of rules printed in 1623 was produced, 
wherein there was a rule Temp. Ba. Chan. and another in 
I656, to the effect following: That no bill of review ſhall be 
& allowed till after the decree. performed in all parts, unleſs ſuch 
& performance would extinguifh the party's right or title at law ;" 
and per Chan. Theſe old orders are reaſonable and juſt, and 
ought to be obſerved ;” and ſaid by Lord Chan. Hardwicke, 
„That Lord Bacon's rules in reſpect of bills of review have never 
& been departed from.” 3 Ak. 26. vid. Lord Bac. Ord. 
Papers in the hands of a party to a former cauſe, after pub- 
lication had paſſed, though not produced, they may be read upon 
a bill of review; for as they were not diſcovered till after pub- 
lication in the cauſe, they could not poſſibly be of any uſe then, 
2 Alt. 179. Standiſh v. Rudley. | | 


C HAF TER It. 


Of ſupplemental Bills in the nature of Bills of Review. 
T has been already obſerved in the laſt preceding chapter, 
that a bill of review cannot be brought upon a decree ſigned 
and inrolled for new and ſupplemental matter in being at the 
time of making the decree, but diſcovered and come to know- ] 
ledge afterwards, without making a depoſit of 50 J. and obtain. te 
ing the leave of the court; fo where a decree is neither ſigned u 
nor inrolled, and any new matter has been diſcovered fince the B, 
decree, the decree may be examined into and reverſed upon tui 


ſpecies of ſupplemental bill in the nature of a bill of review WF >»: 
2 Alk. ge. ibid. 139. | | | | 
But no ſupplemental, or new bill, in nature of a bill of 1. ms 
view, grounded upon any new matter diſcovered, or pretendel 202 
to be diſcovered, ſince the pronouncing of any decree of tlis = 
court, in order to the reverſing and varying of ſuch decreo and 
ſhall be exhibited without the ſpecial leave of the court ſirſt ol the 
tained for that purpoſe; and unleſs the party exhibiting tht that 
ſame do firft depoſit with the Regiſter of this court, fo much ap 


mone! 
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money, as, together with the depoſit by the rules of this court to 
be made, on obtaining a rehearing of the cauſe wherein ſuch 
decree was pronounced, will make up the ſum of 50/. as a 
pledge to anſwer ſuch coſts and damages as ſhall be awarded to 
the adverſe party; in caſe the court ſhall think fit to award any 
at the hearing of the cauſe on ſuch ſupplemental or new bill. 
Rules and Orders in Chan. 107. 2 Atk. 139. 3 Ath. 811. 
2 Ve. 571. 596. Note, If the decree had not been ſigned and 
inrolled they had got into a way of ſupplemental bills in nature 
of a bill of review, at large without depoſit or leave of the court 
at all, and then brought a petition to rehear or appeal. This 
was growing into abuſe, and ſeveral of them were brought for 
vexation: and to put theſe improper bills of review under the like 
reſtraint as the other, was the occaſion of an order to that effect, 
made by Lord Hardwicke, 19th October 1747. 
This bill in its frame nearly reſembles a bill of review; except 
that inſtead of praying that the former decree may be reviewed 
and reverſed, it prays that the cauſe may be heard with reſpect 
to the new matter made the ſubject of the ſupplemental bill, at 
the ſame time that it is reheard upon the original bill; and that 
the plaintiff may have ſuch relief as the nature of the caſe made 
by the ſupplemental bill requires. Treatiſe upon Pleadings by 
Engliſh Bull 82, 83. 


CHAPTER IV. 


Of Bills in the nature of Bills of Review, io examine and 
_ reverſe Decrees either ſigned and inrolled or not, brought 
by Perſons not bound by the Decree. 


F a decree be made againſt a perſon who had no intereſt 
at all in the matter in diſpute, or had not ſuch an in- 

tereſt as was ſufficient to render the decree againſt him binding 
upon ſome perſon claiming the ſame or a fimilar intereſt, relief 
may be obtained againſt error in the decree by a bill in the na- 
on? ture oh a bill of review. Treatiſe upon Pleadings by Engliſh 
1 Bill 83. | = 

Thus if a decree be made againſt a tenant for life only; a re- 
mainder-man in tail or in fee cannot defeat the proceedings 
againſt tenant for life, but by a bill ſhewing the error in the de- 
cree, the incompetency in the tenant for life to ſuſtain the ſuit, 
and the accruer of his own intereſt, and thereupon praying that 
| the proceedings in the original cauſe may be revived; and for 
that purpoſe, that the other party may appear to and anſwer this 
new bill, and that the rights of the parties may be properly aſ- 

L | 


+ hy hy certained. 


146 BILLS IMPEACHING DECREES. 


certained, A bill of this nature, as it does not ſeek to alter a 
decree made againſt the plaintiff himſelf, or againſt any perſon 
under whom he claims, may be filed without leave of the court, 
Bid. Vid. alſo 1 Chan. Caf. 272. | £ 


CHAPTER v. 
Of Bills impeaching Decrees upon the ground of Fraud. 


Bill in the nature of an original bill may be exhibited in this 
_ court for the purpoſe of impeaching and ſetting aſide a 
decree obtained by fraud ; and there are ſeveral inſtances of re- 
lief, notwithſtanding a decree figned and inrolled, if the ſame 
has been obtained by fraud and impoſition ; for fraud infeQts 
judgments at law, and decrees of all courts, and annuls the whole 
proceedings, particularly in the conſideration of a court of equity, 
2 P. Will. 73, 74. 3 P. Vill. 111. 1 Brown's Parl. Caf. 414, 
It has been held, that where an infant conceives himſelf aggriev- 
ed by a decree, he is not under the neceſſity to ſtay till he comes 
of age before he ſecks redreſs, but may apply for that purpoſe as 
ſoon as he thinks fit; neither is he bound to proceed by way of 
rehearing or bill of review, but may impeach a former decree by 
an original bill, in which it will be enough for him to ſay the de- 
cree was obtained by fraud and colluſion, or that no day was 
given him to ſhew cauſe againſt it. 1 P. Vill. 137. Gadlyy, 
Baker, Caf. temp. Talbot, 201, Vortley v. Bukhead, 3 Ath, 811. 
The plaintiff brought a bill to redeem, ſetting forth, that his 
late father being ſeiſed in fee of lands, made a mortgage thereof 
to I. S. and that the defendant deſired the plaintiff's father would 
conſent that this mortgage ſhould be aſſigned to the defendant, 
who would help the plaintiff*s father to a place, and be willing 
to take his intereſt out of the profits of the place. 
That thereupon this mortgage was by the plaintiff's ſather's 


conſent aſſigned to the defendant, who never helped the plain - 


tiff's father to any place; but inſtead thereof, the defendant, the 
next term after the mortgage was forfeited, brought an ejectment 
againſt. the plaintiff*s father, and turned him out of poſſeſſion; 
and the term next following, the defendant brought a bill againſt 
plaintiff's father, who put in an anſwer to the bill, and then the 
defendant got a common bailiff, one of a ſcandalovs character, 
to make an affidavit that the plaintiff's father had left his ſitua- 
tion, and (as he believed, and was credibly informed) was gone 

beyond ſea; upon which affidavit, the now defendant got an 
order, that ſervice of the then defendant's clerk in court * 
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be good ſervice ; whereas the plaintiff's father was then living, 
and publicly appeared in the next county with his wife's rela- 
tions; but upon this falſe affidavit, and an order made there- 


upon, the cauſe was heard ex parte, and the report made ex parte, 


and confirmed abſolutely ; by which means the plaintiff's father 
became abſolutely forecloſed, although the eſtate was of much 
eater value. | 


The defendant pleaded this decree and report, and both made 


abſolute, ſigned and inrolled. 


Lord Chancellor : All theſe circumſtances of fraud ought to 
be anſwered ; which the defendant has been ſo far from doing, 
that he only pleads that decree and report as a bar, which the 
plaintiff ſeeks to ſet aſide; and the decree being ſigned and in- 
rolled, the plaintiff has no other remedy ; and if theſe matters of 
fraud laid in the bill are true, it is moſt reaſonable that the decree 
ſhould be ſet aſide. SEE 

Wherefore over-rule the plea, and let it not ſtand for an an- 
ſwer; and though it was objeCted, that according to this rule, a 
decree might be ſet aſide by an original bill, | 

His Lordſkip replied, ſuch a groſs fraud as this, was an abuſe 
on the court, and ſufficient to ſet any decree aſide. 2 P. Will. 
74. Vid. alſo the authorities before cited. 

There are many caſes, though not of direct fraud, which a 
court of equity would conſtrue to participate ſo much of the na- 
ture of fraud, that was this ſpecies of bill to be exhibited for re- 
lief in ſuch caſes, the ſame would be deemed a proper one; as 
where a decree has been made againſt a truſtee, the cgſuy que 
truſt not being before the court, and the truſt not diſcovered; 
or againſt a perſon who has made ſome conveyance or incum- 
brance not diſcovered ; or when a decree has been made in fa- 
vour of or againſt an heir, where the anceſtor has in fact diſpoſed 
by will of the ſubject- matter of the ſuit. Treatiſe upon Pleadings 
by Engliſh Bill 84. Vid. alſo 1 CH. Caf. 151, 152. 3 Ch. 


95. | 

In thi bill the former proceedings and decree muſt be ſtated, 
with the circumſtances of fraud uſed to procure the decree, and 
the prayer will neceſſarily depend upon the nature, quality and 
extent of the fraud, and muſt be adapted accordingly to the cir- 
eumſtances of the caſe. _ e 
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CHAPTER VI. 


Of Bills to carry Decrees into execution. 


. in the nature of an original bill may be W to ex- 

ecute or confirm a decree, or to carry an act of parliament 
into execution, or to revive or inforce the performance of decrees; li 
and a decree has been explained by matter ſubſequent ; but may 
nerdy explained on a matter precedent to it. 

80 where after a decree, an original bill is become neceſſary, 
as in caſe the decree be of twenty or thirty years ſtanding, or 
that the party neglecting to procure a ſtay of proceedings at law 
is ouſted of his poſſeſſion by judgment ; there in ſuch caſe the 
former decree may be ſet forth as evidence; but the court will 
not decree the ſame thing merely upon the foot of that decree, 
but will examine the grounds of the former decree before they 
make a new one. 2 Ch. Rep. 128. 

An original bill to execute a decree of lands again a pur- 
chaſer, who claimed under parties bound by that decree, has been 
allowed good on a demurrer put in by the defendant, 1 Chan, 
Caſ. 231. 

Put if a bill be brought to have the benefit of a former decree, 
the plaintiff cannot examine witneſſes, much leſs the ſame wit- 
neſſes to the matters in iſſue in the former cauſe ; but on ſuch a 
bill the court may examine the 7uftice of the former decree, but 
then it muſt be by proofs taken in the cauſe wherein that decree 
is made. So ſaid per Curiam. 2 Veſ. 232. 6 Brown's P. C. 
395. Vid. 2 Brown's P. C. 523. 1 J. 239. id. 218. 
2 Fer. 209. 

It is ſaid, that no original bill ought to be brought to explain 
a decree on any matter precedent to the decree. 1 Ch. Caf. 45. 

This bill may alſo be brought to carry into execution the judg- 
ment of an inferior court of equity, if the juriſdiction of that 
court is not equal to the purpoſe; as in the caſe of a decree in 
Wales, which the defendant avoided by flying into England; but 
In this caſe the court thought itſelf intitled to examine the juſtice 
of the deciſion, though affirmed in the Houſe of Lords. 1 Att, 
408, 7 reatiſe * Pleadings by Engliſh Bill 87. * 6, Did. 
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CHAPTER VI. 


Of Bills to ſuſpend or put a period to the Operation of Decrees. 


Bill lies to put a period to a temporary decree; as where 2 
feme covert, after ſeparation from her huſband, had a de- 
cree for alimony, which decree was confirmed on a bill of review; 


but the huſband being willing to be reconciled to his wife, and to 


cohabit with her, exhibited an original bill to ſet aſide the decree : 
and it was held by Finch Lord Keeper, aſſiſted by North Chief 
Juſtice, to be a proper bill ; and ſaid to have been reſolved, that 
where a decree is temporary, or for ſpecial ends, an original bill 
lies, to ſhew that the purpoſes of the decree are ſatisfied, and to 
put a period to it. 1 Chan. Caf. 250. 2 Ch. Rep. 128. 

So where a decree is to forecloſe, the court will, in caſes of 
neceſſity, enlarge the time for performance by payment of the 
money, and though the decree be ſigned and inrolled. 1 Ch. 


CHAPTER VIII. 


O Original Bills in the nature of Bills of Revivor. 


I: has been already obſerved, that a ſubpœna to revive is ob- 
tainable only by the heir, executor, or adminiſtrator, who 
come in, in privity, that is, in immediate repreſentation to the 
party litigant deceaſed ; but a deviſee or aſſignee of any plaintiff 
cannot revive a ſuit abated by the death of ſuch plaintiff; an 
original bill therefore in the nature of a bill of revivor muſt be 
filed; and this bill will have ſo far the effect of a bill of revivor, 
that if the title of the repreſentative of the deceaſed party in the 
one caſe, or of the aſſignee in the other, is eſtabliſhed, the ſame 
benefit may be had of the proceedings upon the former bill as if 
the ſuit had been continued by a bill of revivor. Treatiſe upon 
Pleadings by Engliſh Bill 66, 67. 1 Ver. 427. 2 Per. 548. 
672. 2 Brown's Pari. Caf. 529. 1 Eg. Caſ. Abr. 83. | 
A bill for this purpoſe muſt ſtate the original bill, the pro- 
ceedings upon it, the abatement, and the manner in which the 
intereſt of the party deceaſed has been tranſmitted ; and it muſt 
charge the validity of the tranſmiſſion, and ſtate the rights which 


have acerued by it. Treatiſe upon Pleadings by Engliſh Bill 89. 


A deviſee brings an original bill in the nature of a bill of re- 
vivor, The queſtion was, whether the defendant ſhall be at 
| - - WY -:: liberty 
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liber ty to make a new defence : Lord Keeper; Where the bill, 


although original, is only to ſupply the want of privity, and in 
all other reſpects but as a bill of revivor I think the decree ought 
to be carried on in the ſame manner as it would have been upon 
a bill of revivor, if the plaintiff had claimed in privity. There 
is no reaſon why the deviſee ſhould not have the ſame advantage 
of the decree as an heir or executor, without entering again into 
the merits of the cauſe; and the decree ought to be neither 
longer nor ſhorter than the firſt decree. 2 Ver. 548. | 
Defendant, as deviſes againſt whom a decree had been made, 
exhibited an original bill in the nature of a bill of revivor. Per 
Cur. defendant is not at liberty to enter into the merits of the 
_ cauſe, and queſtion the juſtice of the decree; for had it been a 
bill of revivor by the heir, he could not have been heard; a de- 
viſee ſhall not be in a better condition than an heir. | Heres natus 
is rather to be favoured than heres factus. 3 Ver. 672. 
Bill of partition brought by ſeveral perſons ; one dies who de- 
viſes his part to a co-plaintiff, and makes him executor ; he 
brings a bill of revivor, to which it was demurred ; and ſaid, that 
bills of revivor, and bills in nature of revivor, are very different: 
2 bill of revivor can only be by the heir as to the realty, and by 
an executor and adminiſtrator as to the perſonalty : on bill of re- 
vivor the eſtate continues the ſame as before abatement ; . but 
here in caſe of a deviſee who is a purchaſer, the eſtate is altered, 
and a purchaſer can never revive : demurrer allowed, but leave 
given to amend the bill and revive as executor; and an original 
bill in nature of a bill of revivor as deviſee, was thought the moſt 
proper method. Select Caſes in Chan. 53, 1 Eg. Caſ. Abr. 2. 
in margin. 2 Freeman 132. . 5 5 


CHAPTER IX 


Of Original Bills in the nature of Supplemental Bills, 


HIS ſpecies of bill becomes neceſſary where a ſuit cannot 
be continued by a bill of revivor, and its defects are not 
remediable by a ſupplemental bill; and this happens when the 
intereſt of a plaintiff or defendant deceaſed in a ſuit then pending 
becomes wholly extinct, and the ſame devolves upon and veſts 
in another by a title not derivable from or through him; ſo that 
no privity exiſts between the perſon laſt and him in the preſent 
poſſeſſion of the intereſt in queſtion, | WE doth 
As in the caſe of an eccleſiaſtical perſon ſucceeding to a be- 
nefice, or a remainder-man in a ſettlement becoming intitled 


upon the death of a prior tenant under the ſame ſettlement — 
up 


OF INFORMATIONS. IST 
the ſucceſſor in the firſt caſe, and the remainder-man in the ſe- 
cond , have the ſame property, which the predeceſſor or prior 
tenant enjoyed; yet they are not in many caſes bound by his acts, 
nor have they in ſome caſes preciſely the ſame rights. Treatiſe 
upon Pleadings by Engliſh Bill. 2 Eq. Caf. Abr. 3. 2 Brown's 
Parl. Caf. 320. 454, 455. 6 | | 

The ſucceſſor or the remainder-man may either of them upon 
the right or intereſt of the matter in diſpute veſting in them, deem 


it prudent or neceſſary to extend their claims to the ſame, or 


vary the ſhape and nature of the defence; and this they are en- 
abled to do by the ſuggeſtion of new ſupplemental matter, and 
the introduction of additional pleadings and depoſitions ; for 
thoſe taken or uſed by the predeceſſor or tenant cannot be uſed 
in the ſame manner as if filed in the ſame cauſe, as where depo- 
fitions are taken in a cauſe wherein tenant in tail is party, the 
ſame cannot be read againſt the iſſue in tail; ſo the decree, if 
any has been obtained, is no otherwiſe of advantage than as it 
may be an inducement to the court to make a ſimilar one. Prec. 
in Ch. 212. I Ver. 413. and 4 Brown's P. C. 158. as to read- 
ing in one cauſe depoſitions taken in another. Treatiſe upon 
Pleadings by Engliſh Bill 68. 

A bill for this purpoſe muſt ſtate the original bill, the pro- 
ceedings upon it, the event which has determined the intereſt of 
the party by or againſt whom the former bill was exhibited, and 
the manner in which the property has veſted in the perſon be- 
come intitled. It muſt then ſhew the ground upon which the 
court ought to grant the benefit of the former ſuit to or againſt 
the perſon ſo become intitled ; and pray the decree of the court, 
adapted to the caſe of the plaintiff in the new bill. Treati/e upon 
Pleadings by Engliſh Bill go. Vid. alſo 2 Prown's Parl. Caſe 
3. 20. 1 | | 


CHAPTER.£ 
Of Informations. 


HEN the crown, or thoſe whoſe intereſts are the ob- 
' JeQs of its peculiar care, deem it expedient to apply to 
a Court of equity for the purpoſe of having either of their re- 
ſpective rights protected, or more clearly aſcertained ; ſuch ap- 
plication is made by way of information, and not by bill ; and is 
carried on by the King's attorney or ſolicitor general. 
If the ſuit does not immediately concern the rights of the crown, 
as when the object of it is to have the eſtabliſhment of a charity 
iccured, the ſuit is conducted at the inſtance and under the im- 
mediate direction of ſome perſon whoſe name is inſerted in the 
| L4 information, 


152 
information, and is termed the relator; and the officers of the 
crown in ſuch or the like caſes are no further concerned than 
as they are inſtructed and adviſed by thoſe whoſe rights the 
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crown 1s called upon to protect or eſtabliſh, 


But if the ſuit immediately concerns the rights of the crown, 
the information is generally exhibited without a relator; and 
where a relator has been named, it has been done through the 
tenderneſs of the officers of the crown towards the defendant, 
that the court might award coſts againſt the relator, if the ſuit 
ſhould appear to have been improperly inſtituted, or in any ſtage 
of it improperly conducted. Treatiſe upon Pleadings by Engliſh 
Bill. The propriety of naming a relator for this purpoſe, and 
the oppreſſion ariſing from a contrary practice, were particularly 
noticed by Baron Perrot in a cauſe in the Exchequer, Attorney 
General v. Fox. In that cauſe no relator was named ; and though 
the defendants finally prevailed, they were put to an expence 
almoſt equal in value to the property in diſpute, IJbid. in notes, 
Vid. allo 1 Vern. 277. 370. Attorney General v. Crofts. 1 Brown 
Farl. Caf. 222. EO . 

By the death of one relator 


ſerted accordingly. 


In an information by the attorney general for the regulation 
of a charity, it is the buſineſs of the court to give proper direc- 
tions as to the charity, without any regard at all to the propriety 
or impropriety of the prayer of the information; and this caſe 
herein differs from all others wherein the decree muſt be founded 
on the prayer in the plaintiff's bill. 1 Alk. 355. Attorney Gene- 
ral v. Jeanes. | 

It is not abſolutely nece 


, In caſes where there are more than 
one, the continuation of the ſuit is not in any degree impeded; 
2nd it is the death or determination of intereſt of the defendant 
which can only abate the proceedings upon an information ; ex- 
cept that in caſes where there is but one relator, and that relator 
ſhould die before the completion of the ſuit, the court will not 
permit any farther proceeding till an order has been obtained for 
liberty to inſert the name of a new relator, and ſuch name is in- 


fary that relators in an information for 
a charity ſhould be the perſons principally intereſted, for the 
court will take care at the hearing to decree in ſuch a manner as 

will beſt anſwer the purpoſes of the charity ; and therefore any 


perſons, though the moſt remote in the coatemplation of the 
charity; may be relators. 2 Alk. 328. | 


Note, By ſtatute 43 Eliz. c. 4. authority is given to the 


Lord 


Chancellor or Lord Keeper, and to the Chancellor of the duchy 

of Lancaſter, reſpectively, to grant commiſſions under their ſe. 
veral ſeals, to inquire into any abuſes of charitable donations, and 
rectify the ſame by decree; which may be reviewed in the ſeve- 
ral courts of the ſeveral chancellors, upon exceptions taken 


thereto. © 


Information 
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Information againſt defendant, a juſtice of the peace, at the 
relation of the churchwardens of the pariſh of St. James, Weſt- 
ninſter, for an account of ſeveral ſums of money which he had 
received in his capacity of magiſtrate, being money recovered, 
under ſeveral penal ſtatutes, from perſons who had been brought 
before him as having incurred divers penalties; a proportion of 
which, ſo received by the defendant, the relators claimed on be- 
half of the poor of the ſaid pariſh, who were intitled thereto by 
virtue of the ſeveral ſtatutes creating the penalties. The defend- 
ant demurred, upon the ground, that this court was not the pro- 
per juriſdiction for this information; but the Lord Chancellor 
was clearly of a different opinion, and the demurrer was over- 
ruled. Attorney General v. Reid, cor. Lord Thurlow, 1787. 

In an information to apply money given to a charity, to other 
uſes than thoſe ſpecified by the will; where there is a reſiduary 
gift to truſtees for other charitable uſes, the truſtees and the heir, 
though diſinherited, muſt be parties. Attorney General v. Green, 
Hil. 1789. Brown's Ch, Rep. 495. | 

Truſtees of a charity are ordered to be elected out of a certain 

ariſh: an information to remove them as not having been ſo 
elected, muſt ſtate that there were inhabitants fit to be elected. 
In ſupport of the information, a caſe was cited of the Attorney 
General v. France, where there was a ſimilar deviſe; and ſaid, 
that Mr. B. Eyre thought the circumſtance of inhabitancy ſo 
material, that he removed the truſtees on that ground only.— 
Before Mr. Baron Eyre, ſitting for the Chancellor. 
Lord Chancellor ſaid, he conceived there muſt have been 
ſome ſpecial ground which did not now appear : but in this caſe 
there ſhould have been evidence to ſhew that there were proper 
perſons in the pariſh to be truſtees, and the truſtees neglected to 
ele them; and upon this ground information was diſmiſſed, 
with forty ſhillings coſts. Attorney General v. Cowper, Brown's 
Chan, Rep. | 

On information for charity relator appearing to have no title, 
there can be no decree but to diſmiſs the information ; and in 
that caſe coſts cannot be given out of the charity. 1 Ye. Jun. 246. 

The only way of adminiſtering a charity is under a general 
direction to truſtees : in caſe of miſbehaviour there mult be a 
new information : but the court will not keep the information, 
and execute under it from time to time. bid. 295. 

The different kinds of bills in uſe in courts of equity, with. 
the peculiar properties for which each is reſpectively diſtinguiſhed, 
having been generally conſidered, they will be further touched 
upon in the further progreſs of this work, in ſuch inſtances as 
the ſubject matter under inveſtigation may render an alluſion to 
them neceſſary or material, 


eipe thus: | 


ditional label); upon which the /ubpena is made out and ſealed, 


of the office; or, if beſpoke by the ſolicitor, it remains in the 


Chancery, we command and ſtrictly injoin you, that, laying all 


day of inſtant (or next enſuing), whereſoever it 
ſhall then be, to anſwer concerning thoſe things which ſhall be 


K 


CHAPTER I 


Of the Writ of Subpæua. 


T\HE bin being drawn, ingroſſed, and filed with the fix 
cleck, the clerk in court or ſolicitor makes out a præ- 


Subpœna, C D, Gent. to appear in Chancery, returnable 
at the ſuit of A B, Eſq. | 
This being entered in his ſubpzna book, is to be carried to 
and left at the /ubpena dffice, with five ſhillings, if but one or 
two defendants names; but, if three defendants' names, he pays 
five ſhillings and ſixpence (being ſixpence more for the ad- 


after which it is left at the clerk in court's ſeat by the bag-bearer 
office for him to ſend for or fetch it. | | 


A ſubpena then is a mandatory writ or proceſs directed to, 
and requiring one or more to appear at a time to come and 


_ anſwer the matters charged againſt him or them, and is the firſt | 


and leading proceſs in this court in ſuits by Engliſb Bill. 


Pract. Reg. 339. 


I» ; 

The ſubpœna was anciently and originally a proceſs in the 
courts of common law, in order to bring in a witneſs to atteſt 
the truth, and it is a ſummons to the party, under a penalty, to k 
appear and give his teſtimony. This proceſs was therefore { 


taken up by the High Court of Chancery, where a man was 


convened to anſwer upon oath, as to the truth of the plaintiff's 


allegations, becauſe it was the neareſt proceſs that was uſed in 0 
caſe of atteſtation by the common law. And this was formed n 
after the manner of citations by the civil and canon law, in 0 
which it was neceſſary to inſert the names of the defendants, 0 
and alſo of the plaintiffs at whoſe ſuit, and at what time and i p 
place, they were to appear. For. Rom. 37. 2 
The form of a /ubpzna to appear and anſwer is thus: In 
1 al 


ce George the Third, by the grace of God, of Great Britain, fo 
France and Ireland, King, Defender of the Faith, &c. To AB, nc 
C D, and E F, greeting. For certain cauſes offered before us in 


other matters .aſide, and notwithſtanding any other excuſe, you 
perſonally appear before us in our ſaid Chancery, the 


2 then 
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then and there objected to you, and to do farther, and receive 
what our ſaid court ſhall have conſidered in this behalf; and 
this you may in no wiſe omit, under the penalty of 100 J.; and 
have here this writ. Witneſs ourſelves, at Weſtminſter, the 

day of | in the | year 
of our reign.” 1 | 


Note, The indorſement on the writ is thus: © By the court, 
to anſwer at the ſuit of G K.“ | 

The return of the ſubpœna is either ordinary or extraordinary. 
Firſt, ordinary; which is at any day certain within the term, 
for ordinarily no /ubpzna is returnable in the vacation; the reaſon 
of which is the ſame as that on which depends the conſtitution 
of the terms, which is very well deduced by Spelman in his Law 
Terms. 

Secondly, The extraordinary return is made immediate, and 
in the time of the vacation; and this is obtained upon petition 
or motion founded upon an affidavit, that the party lives in town _ 
or within ten miles of it; and it is ſaid, the affidavit muſt name 
the place where he lives. Pract. Reg. 341. 

But the plaintiff may ſue a /ubpzna returnable immediately 
againſt an officer of the court, without the uſual affidavit, be- 
cauſe he is preſumed always to attend, Maſely 42. 

Mr. Solicitor General moved for a ſubpæna returnable imme- 
diately againſt Mr. Huggins (who was committed to Newgate 
for murder, of which he was indicted, and a ſpecial verdict found, 
but not yet argued), and that ſervice of it on the turnkey or 
keeper of Newgate might be deemed good ſervice, becauſe his 
ſervant had denied them acceſs to him. 

Lord Chancellor King : 

No proceſs can be ſerved on a priſoner committed at the ſuit 
of the Crown without leave: though, if he once appears, you 
may go on againſt him; but as I am one of the commiſſioners 
of oyer and terminer, before whom he was tried, I will make an 
order that the keeper of Newgate ſhall admit you in to ſerve the 
proceſs on Mr. Huggins. Moſely 237. pl. 128. Anon. 

But a ſubpœna returnable immediately is ſeldom made out but 
in vacation time; for in term time you may have it returned at 


any day certain as ſoon as you pleaſe ; the immediate one there- 


fore ſuppoſes an urgent neceſlity for an appearance which can- 

not be in term time, where the time of appearance is every day. 
Care is to be taken that there be no miſtake in the body 
of the /ubpzna; for if there is any, and any of the defendants 
diſcover it, he may take advantage of ſuch miſtake, and 
refuſe to appear to the plaintiff's bill; and if proſecuted for 
want of appearance, he may refer the ſervice of the ſubpæna for 
regularity, and obtain coſts; and the oflicer of the /ubpena 
5 e | | office, 
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| office, who made out the ſulpena, is in ſtrictneſs liable to pay 


theſe coſts. 
And therefore it may not be improper to obſerve what 


miſtakes vitiate the writ. 


Firſt, In the name of the party ; if the party ſerved be not 


named in the writ, there was no authority in the court to con- 


vene him, and therefore it could be no contempt in the party 
not to appear; and if an attachment iſſues upon ſuch /ubpwna, 
upon application to the court it will be diſcharged. 

Secondly, In the return; as if the ſubpena be taken out in 


term time returnable at no certain day, for the party. is at a 


loſs when to appear, and therefore there can be no contempt 
in not obeying. 

Thirdly, in the form of the writ; for if the form of the 
writ be miſtaken it cannot be preſumed even in the court to 


which it is returnable, that it iſſued from thence, and therefore 
the ſubject ſhall not be obliged to take notice of it. 


To each of theſe ſubpenas, containing more names than two, 


there are two labels or ſmall ſlips of parchment, containing the 
names of all the defendants, and the plaintiff's name; and there 
can be no more than three defendants put into one ſubpœna; but | 


huſband and wife being accounted in law but as one perſon, ſo 


their names are alſo accounted but as one for this purpoſe, 


Where there are many plaintiffs they need not all be named, 
but only A B, and others ; fince that is ſufficient notice to the 


defendant to appear, for appearance to A B, will be appearance 


to the reſt. 

Nete, The label is a ſhort copy of the import of the ſubpœna, 
as it relates to each particular defendant ; therefore if the label 
and body do not agree, the party ſerved may take advantage of 


it; for it is no contempt in the party not to appear, if he be 
not ſerved with the ſubpena itſelf, or a true copy of it; and the 
label is not a true copy of the ſubpena if it Goth not agree with 


the writ itſelf. 
When an application i is made to the court by motion, praying 
an order for a ſubpœna returnable immediately, a proper affidavit 


muſt be made by the plaintiff in the cauſe for that purpoſe; ; and 


if = plaintiff ] hives 1 in London, the affidavit is thus: 


6 Between AB, Plaintiff, 
e 
| D, Defendant. 
« A B, the plaintiff in this cauſe, maketh oath, that the * 


ſendant CD lives in Friday: ſireet (or other . in — 2 of 


London. | 
« Sworn,” De. 


But 
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But if the defendant lives within ten miles of London, the 
the affidavit is thus: | 


« 4 B, &c. maketh oath, that the defendant C D lives at 
——— Which place is about miles diſtant from London. 
; „„ Sworn,” Sc. 


This affidavit is uſually ſworn before the Maſter at the public 
office in Symond's Inn; and having given inſtructions to counſel, 
with the affidavit to move for a ſalpœna returnable immediately 
after the motion is granted, the affidavit muſt be filed at the af- 


| fidavit office in Staples Inn, and having got a certificate thereof, the 


counſel's brief and the certificate muſt be brought to the regiſter 
office, and the order beſpoken, with which 45. 64. is to be left; 
the next ſtep is to paſs the order at the ſame office, and a copy 
of it being made and carried with the order itſelf to one of the 
acting clerks in the ſame office, he will mark it entered, for 
which 1 5. 6 d. is to be paid; and the order and precipe being car- 
ried and left at the ſubpæna office, the clerk will make out the 
writ. „ 7 

If the plaintiff proceeds by petition, which is moſt uſual, an 


affidavit muſt be made as before, and a petition ingroſſed (vid. 


title Petition) on treble ſixpenny ſtamped paper, with the affida- 
vit annexed, and left at the Secretary's lodge in the Rolls Tard; 
55. 6 d. is to be paid when it is taken away; the affidavit muſt 
be filed, and the certificate thereof, and petition annexed, being 
left at the regiſter office, the order will be drawn up, which 
muſt be paſſed and entered as before, and left at the ſubpena 
ofice together with the præcipe. 

By the 15 Hen. 6. c. 4. a ſubpœna is not to be granted till 
ſurety be found to ſatisfy the defendant his damages and ex- 
pences, if the matter contained in the bill cannot be made 


good; but this reſtriction hath by degrees grown out of uſe, 


and now entirely vaniſhed ; though at this day a plaintiff is 
compelled to give ſecurity to anſwer coſts upon an affidavit that 
he either lives out of the juriſdiction of the court, or is going 


| beyond ſea, &c. 


CHAPTER I. 
Letter Miffve. 
BOUT the 16th of Elizabeth was introduced the 
practice of writing letters to the peers before a ſub- 


pena was iſſued againſt them, upon a preſumption that a 
peer would pay obedience to the mere letter of the Chancellor ; 
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or elſe it was founded upon a reſpect that was thought due to 


| ſuch perſon or perſons, and to deſire him to order an ap- 


an office-copy of the bill ſigned by the Six Clerk or his deputy, 


muſt be ſerved upon the party perſonally, or by leaving them at 
his place of reſidence. Vid. Title Petitions. Pract. Reg. 341, 


238. 3 Seld. 1543. | 


proceedings upon, and the peer may appear or not as he pleaſes; 


nally ſerved with the order, ſhall within eight days after ſuch t 
| 


being ſnewn; and this ſequeſtration the court will not diſcharge 
till the party has appeared and paid the coſts of the procels; 


notice to the adverſe party if it be executed, which will be 


the peerage engaged in public affairs, that they ſhould have no- 
tice before the proceſs iſſued. Eſpecially becauſe having a nume- 
rous attendance, it might be inconvenient that they ſhould incur 
a .contempt from a proceſs ſerved in the common method by 
leaving it at their houſes with one of their ſervants. Gil}, 
Chan. 66. | „ | | 

When a bill then is exhibited againſt peers of the realm, the 
firſt application is to the Lord Chancellor by petition, praying a 
letter miſſive may be directed by him to the Defendant. to ac- 
quaint him that a bill is filed againſt him at the ſuit of 


pearance to be entered at a day therein mentioned; and this 
letter, with a copy of the petition as anſwered, together with 


Gilb. Ch. 66, 67. 2 Vent. 342. Dany. Ar. 776. 4 Bac. Abrid. 


This letter is only a compliment. It is not proceſs to found 


if upon ſuch ſervice he appears, it is well; but if he makes de- 

fault, a ſabpœna upon motion is to be awarded againſt him, be- 

cauſe no ſubſequent proceſs can be formed, but upon a contempt 

to the great ſeal, which is the royal authority, and the con. 

tempt will not merely ariſe from the Chancellor's letter, which 8 
wy ; - 


is ex gratia. Gilb. Chan. 67. | 7 1 
If therefore upon the ſervice of the ſalpœna a peer fails to 
appear, an affidavit muſt be made of the ſervice of the letter k 
miſſive, petition, copy of the bill, and ſubpœna; an attachment 

muſt be aCtually ſealed and entered againſt him (though never 
executed) to ground a ſequeſtration upon, which is then moved be 
for againſt the defendant's real and perſonal eſtate (which 
the court grants of courſe), unleſs the defendant being perſo- H 


ſervice ſhew unto the court good cauſe to the contrary, and | 

afterwards the defendant muſt be ſerved perſonally with PE 
this order; and if he then perſiſt in refuſing to appear, 
an afhdavit of ſervice of the order muſt be made, and upon 
motion the order will be made abſolute ; for the order for the 
ſequeſtration is never made abſolute without an affidavit of the 
ſervice of the order to ſhew cauſe, and a certificate of no cauſe 


and then he may move to diſcharge the ſequeſtration upon 


granted of courſe. The attachment againft peers was con- 


demned in the 14th Eliz. in parliament; and reſolved that ns 
| . ; | attaci® 
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attachment lay againſt the perſon of a peer, becauſe his perſon 
cannot be impriſoned, Gilb. Chan. 66. 

If a bill is exhibited againſt a member of the lower houſe of 
parliament, the ſame proceedings are had againſt him as againſt 
a peer, and the plaintiff proceeds by way of ſequeſtration, this 
difference excepted, that inſtead of a letter miſſive being di- 
rected to him, a ſubpœna is ſued out in the firſt inſtance, but 
in default of his appearance, no attachment can be executed 
againſt him, Note ; no member of either houſe of Parliament 
can be arreſted and taken into cuſlody, nor ſerved with any pro- 
ceſs of the courts of law; nor can his goods be diſtrained or 
ſeized, without a breach of the privilege of parliament. 
Theſe privileges however endure no longer than the ſeſ- 
ſion of parliament, ſave only as to the freedom of his perſon, 
which in a peer 1s for ever ſacred and inviolable; and in a 
commoner for forty days after every prorogation, and forty 
days before the next appointed meeting, which is now in ef- 
fect as long as the parliament ſubſiſts, it ſeldom being pro- 
rogued for more than. fourſcore days at a time : as to all other 
| privileges they ceaſe by the ſtatute 12 Will. 3. c. 3. and 11 
Geo. 2. c. 24. immediately after the diſſolution or prorogation 
of parliament, or adjournment of the Houſes for above a fort- 
night; and during theſe receſſes a peer or member of the Houſe 
of Commons may be ſued like an ordinary ſubject, and in con- 
ſequence of ſuch ſuits may be diſpoſſeſſed of his lands and 
goods. Vid. alſo 2 and 3 Anne, c. 18. 4 Geo. 3. c. 33. 
1 Blackſ?, Com. 165. IS: | 

A ſequeſtration was granted, unleſs cauſe, againſt the de- 
fendant Lord Clifford for want of an anſwer ; afterwards he put 
in an anſwer, which being reported inſufficient, it was now 
moved for a ſequeſtration abſolutely, an inſufficient anſwer, 
being no anſwer. | | 
Maſter of the Rolls: As in caſe of a peer or member of the 
Houſe of Commons, it is an hardſhip upon them that a ſequeſ- 
tration, which in ſome reſpects is in nature of an execution, is 
the firſt proceſs; ſo when a ſequeſtration nf is granted againſt a. 
peer, for want of an anſwer, it is good cauſe againſt ſuch order 
ai to ſhew that the anſwer is put in, which muſt be allowed 
for cauſe; and when that is reported inſufficient, the plaintiff 
muſt move again de novo for a ſequeſtration ni,; which Gold- 
borough the Regiſter ſaid, was the courſe of the court. 2 P. 
Will. 117. Lord Clifford's caſe : but vid. Butler v. Rafhfield, 
3 Ack. 740. in which Lord Hardwicke doubted the propriety of 
this rule, although he purſued it in that inſtance. Vid. alſo 
1 P. Will. 835. 2 Eq. Caf. Abr. 71 1. pl. 5. | 

Note, The rule is the ſame in the caſe of a member of 
the Houſe of Commons. Os 


All 
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All orders 011 require perſonal ſervice, unleſs an order be 


obtained to the contrary ; ſo perſonal ſervice of the order ni 


(in caſes where a peer or a member of the Houſe of Com- 
mons keeps within his own houſe to avoid ſervice of the 
order, and the party ſerving the proceſs finds it impracticable 
to ſerve the order perſonally) may be diſpenſed with by an ap- 
plication to the court to ſubſtitute a ſervice in lieu of perſonal 
ſervice, by leaving the order at -the place of reſidence of ſuch 


| privileged defendant : but it is necefſary that ſuch application 


ſhould be grounded upon a proper affidavit, ſtating the circum- 
ſtances of difficulty which attend the perſonal ſervice of the or- 
der, and ſatisfying the court that the ſame is impracticable or 

Impoſſible ; upon which the court will exerciſe a diſcretion, and 
| make the order, if the facts ſtated in the affidavit are ftrong 
enough to warrant ſuch a proceeding. 

To obtain a letter miſſive, a petition, ingroſſed upon treble 
ſixpenny ſtamped paper, muſt be left with the Lord Chancellor's 
ſecretary; and if the prayer of the petition be granted, a letter 
miſſive muſt be beſpoken of the ſecretary ; the fees for anſwer. 
ing the petition, and procuring the letter miſlive, amount to 
1 J. 65. 7d. 

The original letter, with a copy of the petition as 3 
and an office copy of the bill as before directed, muſt be ſerved 
perſonally, or left at the defendant's place of reſidence. 

The form of a petition to the Lord Chancellor for his Lord- 
ſhip's letter to a nobleman, is as follows: 


« Between A. B. Plaintiff, 
s and 


V. Earl of A. Defendant. 


00 To the Right Honourable the Lord High Chancellor E 
Great ir 


«© The humble as of the © ning, 


cc Sheweth, 


e That your petitioner hath exhibited his bill in this honour- 
able court againlt the ſaid V. Earl of A. 1 

Tour petitioner therefore moſt humbly prays your Lord- 
ſhip's letter miſhve directed to the ſaid Earl of A. defiring his 
_ Lordſhip to appear to and anſwer your petitioner's ſaid Bill on 
mn day of next. 


— And your petitioner mall ever pray, ek 


| The 


Foo Yo — — 
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The form of the le tter is as follows: | 
« My Lord, | 8 20th January 1790. 
ee It appears by a petition (a copy whereof is here with ſent 
you) that 4. B. Eſg. has exhibited his bill in the High Court of 
Chancery againſt your Lordſhip, and deſires your appearance 
thereunto on the day of —— next: wherefore 1 do at his 
| requeſt (according to the manner uſed to perſons of your qua- 
lity) deſire your Lordſhip to take knowledge thereof, and to give 
orders to thoſe you employ in ſuch matters for your appearance 
| to the ſaid bill accordingly. I am, 85 
Your Lordſhip's humble ſervant, 
| TavRLow, C. 


« To the Rt. Honourable 
I. Earl of A.“ 


By an order of the 28th of November, 17433 ſuch perſons 

being members of the Houſe of Commons, are not obliged to 

| pay for, or take out any other copy of ſuch bill upon their ap- 

pearing thereto. Note, A copy of the bill, ſigned by the Six 

Clerk, being left with the letter miſſive. | | 

| Mie, the firſt proceſs of contempt againſt a menial ſervant of 

| a peer of the realm is a ſequeſtration nf, 1 P. Will. 535. Anon. 
12 V. 3. c. 3. N 


CHAPTER III. 
Of the Service of the Writ of Subpana. 


HE ſervice of the ſubpzna, if it contains but one defend- 
ant, is by delivering the writ either to the party himſelf, 
and this is a perſonal ſervice, or by leaving it at his dwelling- 
houſe with one of his family; or if he hath no houſe, at the laſt 
place of his uſual reſidence ; for if ſuch notice ſhould not be ſuf- 
hcient, it would be an eaſy matter to eſcape the extraordinary 
juriſdiction of this court. | | 

If there be three defendants, you have two labels, one of 
which muſt be ſerved on each defendant ; and the body of the 
ubpena is to be ſhewed to the party at the time of the ſervice, 
and the body under ſeal left with the defendant who is laſt ſerved ; 
for if the body of the writ ſhould be left with the firſt defendant, 
and the two labels afterwards with the other two defendants, 
UliS is by no means good ſervice z becauſe the affidavit of ſervice 
(it required) mult be, that the party who, was ſerved with the 
label was ſhewed the body under ſeal at the time of the ſervice z 

Vor. I. 1 M | for 


of 


The 
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for aalef the body, under ſeal of the court, which is the enſign 
of authority, appears and is produced to the party ſerved, no man 
need pay obedience to the mere written label: but if the label 
only be left with a ſervant of the family, after appearance the 
court will not ſet it aſide, the irregularity being waived. Gilb, 
Chan. 41. 1 Feſ. 386. Travers v. Buckley. 

It is held good eie to leave the /ubpena hanging on the 
door, or by the window, of the houſe where the defendant or. 
dinarily dwells or reſides. But this is, where it is preſumed the 
ſubpzna comes to his hands afterwards, or he has notice of 
it, or that he might probably be in the houſe at the time, and 
neither he nor any of the ly would be ſeen. Pract. Reg. 

8 
a So where A, who ſerved the fubpena, depoled that he hung 
the ſame upon 3's door, and within an hour after ſaw him ſtand 
with a writ in his hand, which he ſuppoſed to be the ſame ſub- 
pena; attachment awarded, and B committed to the Fleet for 
non- appearance. Cary's Rep. 57. Rrickers and Stilman. 

So alſo hearing the defendant ſay that he was ſerved with a 
ſubpzna, is good evidence, it is faid, to prove ſervice; ſo is an 
aſhdavit, that he ſaw ſuch a perſon ſerved with the -/ubpena, 
2 Toth. 6. Prad. Reg. 342. 

Where one party has ſued another at law, and ſuch plaintif 
cannot be found or heard of, or if beyond ſea, the court on mo- 
tion or petition, grounded on an affidavit of the fact, will order 
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1 ſervice of ſulpœua on another of the parties, or on the clerk in 
1 court, the ſolicitor, or the attorney, to be good ſervice on the de- 
9 fendant, and the order and ſulpæna being terved on the defend- 
* ant's clerk in court, ſolicitor, or attorney, and he or they refuſing 
Ky to appear, upon an athdavit thereof, the clerk in court will make h 
5 out an attachment, upon which an injunction may be moved for u 
* to ſtay proceedings at law. Pract. Reg. 342. p 
3 The court, on motion, will order leaving a ſubpœna with the d 
* turnkey of a priſon to be good ſervice on a priſoner at large: if 21 
the defendant is in cloſe cuſtody, fuch fervice is good without at 
motion. Pid. Vid. Huggins caſe before mentioned, p. 196. te 
if the ſubpoena be againit hufband and wife, ſervice on the g 
hutband is good ſervice on him and his wife; and. ſervice on the th 
wife is good ſervice on the huſband, if the body be left with her of 
under ſeal at the huſband's place of abode; becauſe it is preſumed Ml cer 
to be ſuſſkwvient notice to the other; but leaving a label with the tor 


wife has been doubted, if gocd fervice on the huſband : And, 
if the huſband appears, yet, for want of an appearance for the 
wife, an attachment will iſſue againſt both, inaſmuch as it 1s 1 
contempt in both, if the wife 9085 not appear as well as the hut- 
band, and the huſband onght to take care to order an appearance 


for his wife. Gib. Chan, 42. Cary 70=--I1I, i 
| | 
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: If two perſons commence a ſuit beyond ſea, to arreſt the plain- 


tiff's goods at Leghorn, by order of court, the ſervice on one de- 
fendant here may be ſervice on the other beyond ſea; for both 
joining in the ſuit beyond ſca are looked on in the cauſe but as 
one perſon, they being in this matter the ſame in intereſt. Love 
and Baker, Chan. Caſ. Nelſ. Chan. Rep. 103. 

A, being beyond ſea, ſues B at law; B brings a bill in equity 
againſt A; the order that ſervice on the defendant's attorney at 
law ſhall be good ſervice ; but ut that ſuch attorney ſhall put in 
an anſwer without oath. Q. if the defendant was in an enemy's 
country where no commiſhon could go to take his anſwer, 
1 P. Will, 523. Anon. HET | 

Note, If there had been a general letter of attorney to one to 
appear in and defend ſuits, the court would have ordered the at- 
torney to appear for the principal, and that ſervice on him ſhould 
have been good ſervice, id. | 

So where defendant reſiding at St. Vincent's in America, mort- 
gaged lands in England to the plaintiff; upon the back of the 
mortgage-deed a memorandum of an agreement was indorſed, 
empowering and authoriſing Turton and — Somer- 
ton, two attornies, to receive a /ubpzna for him, and to enter an 
appearance in Chancery, that a ſale or forecloſure of the eſtate 
might be decreed, if the money was not paid at the day. Turton 
and Somerton were not parties to the deed. Plaintiff filed his bill 
to forecloſe, and applied to Turtan and Somerton to accept the 


E /ibpzna and appear, which they refuſed to do: and now it was 


moved by Mr. Ambler, © That ſervice of /ubpzna upon them 
might be good ſervice.” - | 
Lord Thurlow : This is going beyond what the court hath 


| hitherto done in ordinary caſes; the court hath ordered ſervice 
upon the attorney to be good ſervice to ground injunction againſt 


proceedings at law, where the plaintiff below is out of the juriſ- 


$ diction, There have been caſes where a party has empowered 
an attorney to accept the proceſs, and the bill was againſt the 


attorney and principal ; and the attorney, by his anſwer, admit- 
ted he had accepted the proceſs purſuant to the authority dele- 


W gated to him from the principal, and then he bound himſelf, In 


the preſent caſe there has been no ſuch undertaking on the part 


| of the attornies, and you want to make ſervice on them good 
| ſervice, not having undertaken, but on the contrary, peremp- 
| torily refuſed to act under the agreement. There is a difference 
| between a man agreeing his attorney ſhall accept a /ubpena, and 
| the court taking up the thing and ſaying, he ball accept the writ 


and appear. The attormies here are not bound to give him any 


noticz, and he can have no remedy againſt them. Upon good 
conſideration of the caſe, I do not think I can extend the juril- 


Uction fo far, though the Maſter of the Rolls thinks other wiſe. 
M 2 Take 
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Take nothing by the motion. Willings v. Loman, Hi. 178r, 
Hind's Pract. in Ch. gi. 

The /ubpzna muſt be ſerved on or before the return day; and 
ſervice on the return day is good before twelve oꝰclock at night; 
and ſervice is good in the night, or on Sunday, if the fubpena is 

not returnable on that day; for this being only proceſs of notice, 
and not to arreſt the partys it can create no diſturbance though 
it be ſerved in the night or on Sunday. So a /ubp@na may be 
made returnable and ferved the ſame day on which it is ſealed , 
but it muſt be ferved before the court riſes, otherwiſe it is not 
good ſervice, and the defendant is not bound to appear thereto, 
Grlb. Chan. 42. 

Where oath is made of a miſdemeanor in beating or abuſing a 
perſon ſerving any procels of this court, the party offending 1s to 

ſtand committed upon motion; and no examination in that caſe 
is to be admitted. Toth. 33. 

So it is, when affidavit is made by two perſons, of E 
or contemptnous words being ſpoken againſt the court, or the 
proceſs thereof; and a ſingle aſſidavit in this caſe will be ſuſh- 
cient for an attachment, upon which the perſon charged with 

1 ſuch contempt ſhall be brought in to be examined; and, if the 

"a contempt be confeſſed or proved, he is to be committed till he 
make the court ſatisfaction, and pay the proſecutor his colts, 
Ord. Chan. 141. 

But, though contemptuous words were ſpoken of a 1 
and the perſon lerving it ſeverely beaten, yet as theſe facts were 
proved by the oath of a ſingle perſon only, the court, would not, 
in the firſt inſtance, order him to ſtand committed, but made 
2 rule upon him to ſhew canſe why he ſhould not ſtand commit- 
ted. And the Regiſter, on being aſked, ſaid, He took it to be the 
rule of the court, that on a motion for a commitment, the oath 
of two perſons was neceſſary to. prove contemptuous words, upon 
ferving the proceſs of the court; but the oath of one was ſuſh- 
cient to prove a battery on the perſon by whom it was ſerved. 
Lord Hardeuice doubted of this difference. 3 Ack. 219. 

The plaintiff ſhewed the defendant a writ, but did not deliver 
him a note of the day of his appearance here; nor did the ſame 
appear by the label, or any other writing; and the defendant m 
appearing, ſeund no bill. The court ordered the defendant his ap 
coſts againſt the plaintiff for ſuch ſerving. Cary's Rep, 83. or, 

At the hearing of this cauſe, ii was objected by the defendant, fer 
that J. S. who was a neceflary defendant, was not brought to im 
hearing. The plaintiff ſhewed they had proſecuted him to a ſe- WH wt 
queſtration, and therefore might go on, The defendant an- ne: 
ſwered, that the affidavit on which the proceſs of ſequeſtration ſha 
Was founded. was inſufficient; and upon reading of it, it ap- Matt 

pe arc that the /H was left at a place where J. S. had only app 


lodged onee, and thar about two years before tie ſervices 1 ur 
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The court held it not ſufficient ſervice to go on againſt the 
other defendant alone, unleſs the plaintiff would conſent to ſtand 
in the place of J. S. to all purpoſes, which he not doing, the 
cauſe went off for want of parties. Prec. in Chan, 100. 2 Ver. 
309- Gilb. Qbanc. 41. : 2 | 

Defendant lived at Epſom, about ten miles from London; and 
being a barriſter, he had chambers in the Temple, but had little 
or no buſineſs. A /ubpena returnable immediately was moved 
for, upon an affidavit, ſtating that defendant's place of abode 
was at Fp/om, but that he had chambers in the Temple, and re- 
ſided there. | | 

Lord Thurlow : As it does not appear his place of abode is in 
the Temfle, I cannot make any order. Take nothing by the 
motion. Vid. Shaw, Hil. 178 1. Hind's Prac. in Chan. 92. 


ofhce-copy of the bill, ſigned by the Six Clerk or his deputy, 
muſt accompany the writ, and may be ſerved perſonally ; or, 
which is more convenient and moſt uſual, by leaving the ſubpœna 
under ſeal, and copy of the bill, at the defendant's dwelling- 
houſe or place of reſidence, with one of the family. | 

If a bill be filed againſt a corporation, the proceſs muſt be 
ſerved upon ſome one of the members. | 

By the 5th of Geo. 2. c. 25. it is enacted, That where perſons 
have withdrawn themſelves beyond the ſeas, or otherwiſe ab- 
| ſconded to avoid being ſerved with proceſs to appear; if in any 
ſuit inſtituted in any court of equity, any defendant againſt whom 
| any ſubpzne or other proceſs ſhall iſſue, ſhall not cauſe his ap- 
pearance to be entered upon ſuch proceſs within ſuch time, and 
in ſuch manner as, according to the rules of the court, the ſame 
| ought to have been entered, in caſe ſuch proceſs had been dul 
ſerved, and an affidavit ſhall be made to the ſatisfaftion of ſuc 


n. court, that ſuch defendant is beyond ſeas, or that, upon inquiry 
d at his uſual place of abode, he could not be found, ſo as to be 

ſerved with ſuch proceſs, aud there is juſt ground to believe ſuch 
ver {a defendant is gone out of the realm, or otherwiſe abſconds to 
me [ avoid being ſerved, the court out of which ſuch proceſs iſſued 
ant may make an order, directing and appointing ſuch defendant to 


appear at a certain day-therein to be named; and a copy of ſuch 
order ſhall, within fourteen days after ſuch order made, be in- 
ant, Wa ſerted in the London Gazette, and publiſhed on ſome Lord's day, 
t to immediately after divine ſervice, in the pariſh church of the pariſh 
\ fe- where ſuch defendant made his uſual abode, within thirty days 
an- next before ſuch his abſcnting ; and alſo a copy of ſuch order 
tion all within the time aforcſaid be poſted up in ſome public place 
ap- Nat the Roya Exchange in London; and, if the defendant doth not 
only ppear within the time limited by ſuch order, and within ſuch, 
urther time as the court ſhall appoint, then, on proof made of 


The M 3 | r 


If the defendant be a member of the Houſe of Commons, an 
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taken pro confeſſo, and make ſuch decree thereupon as ſhall be 


performance of ſuch decree, either by an immediate ſequeſtra- 


eſtate or effects, as the court ſhall think proper to make concern- 


the eſtate and effects ſo ſequeſtered, or whereof poſſeſſion ſhall 


making ſuch decree, before his return or appearing openly, his 


ſhall within ſeven years after making ſuch decree, appear in court 


| ſhall be made, his heirs, executors, or adminiſtrators, ſhall not 


the publication of ſuch order, as aforeſaid, the court, being f. 
tisfied of the truth thereof, may order the plaintiff's bill to be 


thought juſt; and may thereupon iſſue proceſs to compel the 


tion of the real and perſonal eſtate and effects of the party ſo 
abſconding, or fuch part thereof as may be ſufficient to ſatisfy 
the demands of the plaintiff or plaintiffs, or by cauſing poſſeſſion 
of the eſtate or effects demanded by the bill to be delivered to 
the plaintiff, or otherwiſe, as the caſe may require; and may 
order ſuch plaintiff to be paid his demand out of the eſtate and 
effects ſo ſequeſtered according to the decree, ſuch plaintiff firſt 
giving ſufficient ſecurity, in ſuch ſum as the court ſhall think 
proper, to abide ſuch order, touching the reſtitution of ſuch 


ing the ſame, upon the defendant's appearance to defend ſuch 
ſuit, and paying ſuch coſts to the plaintiff as the court ſhall 
order; and, plaintiff refuſing or neglecting to give ſuch ſecurity, 


be decreed to be delivered, to remain under the direction of the 
court until appearance of the defendant, and payment of coſts 
to the plaintiff. | | * | | 

Provided, that if any decree ſhall he made in purſuance of this 
act againſt any perſon being out of the realm, or abſconding as 
aforeſaid at the time ſuch decree is pronounced, and ſuch perſon 


| ſhall, within ſeven years after the making ſuch decree, return, 


: 
or be publicly viſible, then he ſhall be ſerved with a copy of ſuch WW *« 
0 


_ decree within a reaſonable time aiter his return or public appear- 


ance ; and in caſe of defendant's death within ſeven years after 

heir or executor to be ſerved with ſuch copy. | | 
Provided, that if any perſon ſo ſerved with a copy of the de-. 7 

cree ſhall not within ſix months appear and petition to have the 


cauſe reheard, ſuch decree ſhall be abſolutely confirmed againſt W# 01 
ſuch. perſon, and all perſons claiming under him. , 
| 70 


Provided, that if any perſon ſo ſerved with a copy of ſuch de- | 
cree ſhall within ſix months after ſervice, or not being ſerved, 


and petition to be heard as to e matter of ſuch decree, and 
ſhall give ſecurity for coſts, the perſon petitioning ſhall be admit 
ted to anſwer the bill; and iſſue may be joined as if the part) 
had originally appeared, and as if no proceedings had been had. 

Provided alſo, that if any perſon againſt whom ſuch decree 


within ſeven years after making ſuch decree, appear and petition 
to have the cauſe reheard ; and give ſecurity for coſts, ſuch de- 
cree ſhall ſtand abſolutely confirmed ; and at the end of 
8 ee | * "0. _ 
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ſeven years, the court may make ſuch further order as ſhall be 
juſt, and according to the circumſtances of the caſe. | 
Note, This act not to extend to make good any proceedings 


| againſt any perſon beyond the ſeas, unleſs it ſhall appear to the 


ſatisfaction of the court, by affidavit before the making of ſuch 
decree, that ſuch perſon had been in England within two years 
next before the /ubpena in ſuch ſuit iſſued againſt ſuch perſon, 

This act therefore empowers the plaintiff to go on as well 
upon a ſequeſtration for not appearing, as upon a ſequeſtration for 
not complying with a decree, which could not be done but by the 
authority of this act; for, before the paſſing of this act, if the 
defendant had not appeared, the court would not decree the bill 
to be taken pro confeſs, but would order a ſequeſtration againſt 
his real and perſonal eſtate, until he cleared his contempt ; for 
no decree could be had againſt him till he had appeared. .2 Ch. 
Rep. 283. 2 Freeman Rep. 127. 

But it is not ſufficient upon this ſtatute to make an affidavit, 
that the party making it was informed, and believes that the de- 
fendant withirew himſelf into Ireland in order to avoid being 
ſerved with the proceſs of this court, but it muſt likewiſe be 


| ſworn by hm the defendant received ſuch information. 2 Bar- 


nard's Rep, 401---=4024. 17 Vin. Abr. 543, 544. in notes. 
Mie, Lord Hardwicke was of opinion, that as the act of 5th 

Geo, 2. c. 25. is filent, nor mentions any penalty for his diſobey- 

ing it, the miniſter of a pariſh, who prevents an order for defend- 


ant's appearance being publiſhed purſuant to the above- men- 


tioned ſtatute, is indictable for a contempt of the order of this 
court. Burton v. Mattons, 2 Ath. 114. We, 
Defendant, a member of the Houſe of Commons, having a 
houſe at Southampton, and no town reſidence, was ſerved at a 
friend's houſe, with whom he was upon a viſit, with a /ubpzra 
returnable immediately. For default of appearance, a ſequ-(tra- 
tion had been awarded; and a motion was made at the 1 ſtance 


of defendant to ſet the proceſs aſide for irregularity ; and there- 


fore for that purpoſe, defendant having no place of reſidence in 


| Town, otherwiſe than as above ſtated, was relied on, and Beur- 
| croffs caſe in Scac. was cited. Lord Thurlow could not ſup- 


pole defendant, a member of parliament, during the ſeſſion of 
parliament, had no town refidence, or that the refidence above 
ſtared ſhould not be taken as a reſidence, qroad the. defendant, 
whoſe duty it was to attend, and actually did attend, the houſe. 
That Bearcref?'s cafe differed from the preſent ; the bill being for 


2n account, it detendant wanted a longer time than uſual to an- 


ſwer, upon application, ſtating the circumſtances, he would be 

allowed it; and refuſcd to grant the motion. 
A bill is brought againſt one partner for a joint demand, and 
the other is not amenable to the court, being out of the king- 
8 . M 4 | dom; 
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dom; the queſtion was, Whether the partner before the court 
ſhall pay the whole, or one moiety of the debt? | 

Lord Chancellor: Upon conſidering this caſe, I am of opi- 
nion, that the partner before the court ought to pay the whole, 

This is analogous to the proceedings in courts of law, and 
likewiſe in this court; for where a defendant is out of the reach 
of the court, and cannot be made to appear, it amounts to the 
ſame thing, as if the plaintiff had taken out proceſs for want of 
an appearance, and carried it through the whole line of proceſs 
to a ſequeſtration. 

At law, if there are two joint debtors, the creditor muſt bring 
his action againſt both; but if one only appears, and the creditor 
carries it on through the whole line of a proceſs to an outlawiy, 
againſt the perſon not appearing, then he may proceed ſoldy 
_ againſt the other, and ſhall have judgment for his whole debt 
againſt the perſon appearing, and judgment only by default 
againſt the perſon who does not appear, which is all he can do 
with reſpect to the latter; for as to his * they are forfeited 
to the crown upon the outlawry. 

So, before the act of 5th Geo. 2. c. 25. you might carry it on 
through the whole line of proceſs againſt a defendant who did 
not appear, to a ſequeſtration, and no farther; you might not- 
withſtanding ſet down the cauſe againſt the other defendant, and 
have a decree for the whole. 

If you could do this before the act of parliament, when a per- 
ſon wag in the kingdom, and obſtinately refuſed to appear, much 
more ought the court to make a decree againſt one partner, where 
the other is out of the kingdom, that an account ſhould be taken, 
and that the whole which appears to be due to the plaintiff ſhould 
be paid by the defendant, the partner who is brought to 2 hear- 
ing; and his Lordſhip ordered it accordingly. Darwent v. 
Walton, 2 Atk. 511. Vid. alſo Venaſſen v. South Sea Company, 
I Lf. 395, Davis v. Davis, 2 Att. 
Where infants are parties to a cauſe, and the mother ſecretes 
chem ſo as they cannot be ſerved, ſervice of ſulpœna upon the 


mother is ſufficient, as ſhe 1s the natural guardian of her child- 


ren. 2 Ath, 70. Vid. alſo Hargrave's edit. of Co. Lit. 104. b. 

It is obſervable, that the ſtatute of 5 Geo. 2. c. 25. ſeems to 
have made no proviſion for the caſe of a defendant ſerved witli 
a ſulpæ na, and neglecting to enter his appearance, and ayoiding 
the proceſs of contempt; and the plaintiff in ſuch a predicament 
is left to the ordinary method of iſſuing proceſs to a ſequeſtra- 
tion, and holding the lands ſequeſtered ; for the defendant mult 
have appeared, or been in cuſtody before a decree * conf 0% 
can be made againſt him. 

There are ſabpœnas for other purpoſes it in uſe in this court, 
which will be taken 55 of with g greater propricty in ſubſequent 
parts of this work. 


* . 
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CHAPTER VV. 


Appearance to the Subpæna. 


HE uſual method of a defendant's appearing to a bill 
filed againſt him is (either by himſelf or his ſolicitor) to 
employ or retain a clerk in court, or waiting clerk, to appear for 
him; and then recourſe is to be had to the general bill-book, to 
ſee who filed the bill ; which being. done, the defendant's clerk 
in court then goes to the plaintiff's clerk in court to appear 
thereto, and thereupon enters defendant's appearance ; after 
which he goes into the ſtudy of the plaintiff's Six Clerk who filed 
the bill, and there takes it from the file ; at the ſame time leav- 
ing a note with the Six Clerk, and entering the ſame in his 
book ; but, if another clerk in court has appeared for any other 
| defendant before, then the plaintiff's clerk in court is applied to, 
to know what clerk in court appeared for the other defendant 
and then the clerk in court, who appeared before for another de- 
fendant, is applied to, of whom the bill is received in order to 
be copied. 

An appearance to the /ubpena is either voluntary or compul- 
ſory: Voluntary, when the defendant comes in upon the return 
of the ſubpœna, as appears in manner laſt before mentioned; 
compulſory, when he is taken and brought in upon an attach- 
ment, proclamation, commiſſion. of rebellion, or by the ſerjeant 
at arms; in either of which caſes the defendant mult enter his 
appearance with the regiſter, though, ſametimes, upon being 
arreſted upon an attachment or proclamation, the ſheriff will 
take a bail bond of the defendant in 40 J. penalty, eonditioned 
to perform what the defendant is arreſted for, by the return of 
the writ, and if the defendant does not anſwer by the return of 
the writ, the bail bond may be put in ſuit and recovered at law. 

But, if the defendant is defirous to enter his appearance with 
the regiſters, he is carried to the regiſter office; and one of the 
entering regiſters writes a certificate on a double ſixpenny 
ſtamped ſheet, of the defendant's entering his appearance with 
the regiſter on the writ he is arreſted upon, and conſenting that 
a ſerjeant at arms ſhall iſſue againſt him for his contempt, in 

caſe he is not diſcharged therefrom. . 

So, if the defendant be arreſted in the country at ſome 
diſtance, where he cannot conveniently come to London, he 
may obtain an order, that he may enter his appearance with the 
regiſter by his clerk in court on ſuch proceſs ; and his clerk in 
court having ſufficient authority for that purpoſe, carries the 
order to the regiſter- office; and the entering regiſter writes a 

> certificate 
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certificate on the ſaid order of the ſaid defendant's having en- 


| tered his appearance with the regiſter by his clerk in court in 


manner as aforeſaid z and, upon obtaining ſuch certificate, the 
defendant is diſcharged from his arreſt : but then, in caſe ſuch 
proceſs regularly iſſued againſt him, he muſt obtain an order for 
time to put in his anſwer, and it is incumbent upon him to put 
in his anſwer accordingly, and pay the coſts of his being ar- 
reſted on ſuch proceſs, otherwiſe the plaintiff may obtain an 


order for the ſerjeant at arms to apprehend him for his ſaid 


contempt. 8 | 
A defendant is not bound to appear till the return of the pro- 
ceſs of ſulpœna, though he be ſerved with it ever ſo long 


before. 


If a defendant, within twenty miles of London, be ſerved 
with a ſubpœna to appear and anſwer on the return day, he hath 
four days after the return to appear in; if he be ſerved within 
four days before the day of return, he hath four days excluſive 
of the day of ſervice ; if ſerved four days or more before the 
return, he muſt appear on the return day. 

If above twenty miles from London, a defendant may be 
ſerved with a ſabpæna on the return day, or within eight days 
before the return, he hath in either caſe eight days from the 
day of ſervice to appear; but, if he be ſerved eight days or 
more, he mult appear on the return day, 


Note, It is not uſual to iſſue an attachment for want of ap. 
pearance, before the expiration of four days after the return, if 
defendant lives within twenty miles of London, and not till after 
eight days, if above twenty miles. | oh 

If the /ubpena is returnable immediately, the defendant hath 
four days excluſive of the day of ſervice to appear in. 

After a defendant hath been ſerved with a jubpzna, and given 
directions to a clerk in court to appear for him, if ſuch clerk 
in court finds that the bill is not entered, he uſually puts up 
2 note in the Six Clerk's office, as follows ; ES 


« Enter bill, 
„A againſt B.“ 


But if he has preferred coſts, then he writes thus: 
| & Enter bill, coſts preferred, 
A againſt B.“ 


Which note the defendant's Six Clerk enters in the coſts book; 
which being done, the clerk in court makes out a bill of coſts, 
and carries it before one of the Maſters in Chancery; who 
taxes the bill of colts, and ſets his name to the ſame ; and if it 

| be 
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be a town cauſe, he uſually allows 1 J. 6s. 8 d. and, if a 
country cauſe, 1 J. 135. 4d.; and the bill of coſts is then car- 


W ricd to the regiſter, who enters it, for which 1 5. 4 d. is paid, 


and then a ſulpœna for the coſts is taken out. 

This /ubpena for coſts (which is always payable to the de- 
fendant or bearer) muſt be ſerved on the plaintiff perſonally, 
and the coſts demanded of him; and, if upon ſuch ſervice he 
refuſe to pay the ſaid coſts, the defendant may (upon affidavit 
that the /ubpena for coſts was ſerved and the money demanded) 
have an attachment directed to the ſheriff of the county where 
the defendant lives, to attach him for the coſts; and the plaintiff 
will not be permitted to file his bill till he has paid the coſts; 
but he may move to retain his bill upon payment of coſts out 
of purſe. 


Defendant having a town reſidence and a country reſidence, 


a ſubpena returnable immediate was ſerved upon her, by leaving 
the body under feal, at her houſe in town, deſendant at that 


: time being at her houſe in the country (Penſburſt in Kent), 
above ten miles from London; defendant appeared gratis, as in 
= a town cauſe, and obtained by petition the uſual order in a 


country cauſe, (viz.) 3 commiſſion to take. her anſwer, and fix 
= weeks time to return in it. Plaintiff moved to diſcharge this 
order for irregularity; and contended, that defendant having 
appeared as in a town cauſe, ſhe had remedied all defects, and 
ſhould be obliged to anſwer as in a town cauſe. 
5 Lord Thurlw : It is not concluſive evidence that it is a 
== town cauſe ; if ſhe appears as in a town cauſe ; but rather as if 
W ſhe was deſirous of expediting the cauſe ; and here ſhe has ap- 
= peared grazzs, Let the order ſtand as it does. Sidney titular 
W Earl of Leicefter v. Perry, Hil. 1772. Hind's Pr. in Chan. 192. 
The executors named in the will of 4, a teſtator, having re- 
nounced the execution of the will, adminiſtration with the 
will annexed was granted to the teſtator's widow and her ſe- 
cond huſband during the minority of the teſtator's daughter : 
A bill was brought againft the huſband and wife as joint admi- 
niſtrators, which adminiſtration determined ſince the filing the 
bill, upon the daughter's coming of age; proceſs of contempt 
iſſued againſt both; and the wife being taken up on ſuch pro- 


& cels gave a bail bond for her appearance, and appeared for her- 


ſelf only; afterwards ſhe applied for time to anſwer ſeparately 
and obtained an order for that purpoſe. 
| It was moved that the bail bond given by her to obtain her 
| liberty on being arreſted for want of appearance, and alſo her 
appearance, might be diſcharged; and the motion was made 
upon two points: Firſt, whether the taking her up on the at- 
| tachment was regular? Secondly, If not, whether the irregu- 
larity was waved by her appearance? And firſt, it was inſiſted 
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upon as irregular; for that the huſband and wife being but 


one perſon, ſhe cannot appear for herſelf : upon which principle 
the caſes go; for where this court compels a woman to appear, 


and put in a ſeparate anſwer, it is becauſe the huſband is only 
for conformity joined; the demand being againſt her in re- 


ſpe of her ſeparate eſtate, and the huſband is not affected 
in conſequence of the decree; though in courts of law a general 
appearance waives any objection to the writ, becauſe advantage 
might have been taken of it, as abatement is waived by pleading 
in chief: but in this court appearance is firſt neceſſary, before 
any complaint of the irregularity of ſervice can be made. 
Lord Chancellor: The queſtion now is, whether it is con- 
ſiſtent with law, and the courſe of this court, after ſhe has ap- 
peared and prayed time to anſwer ſeparately, and had an order 
for it, to diſcharge her from theſe acts of her own ? and I think 
not: 'The court takes all methods, and extends its proceſs to 


aſſiſt parties coming at their relief; and it is more neceſſary 


to do this here than in courts of law, where actions are more 
fimple. Indeed, there does not appear here any /eparate intereſt 


of the wife; but ſhe has appeared, and obtained leave to put 


in a ſeparate anſwer abſolute and unconditional ; the effect of 
which appearance 1s ſaid not to be the ſame as at common law; 


but this is the firſt time I ever heard of ſuch a diſtinction. 


Appearance ſalves no error in the original writ, but error in 


meine proceſs only. A party may appear voluntarily on a bill 
in this court; ſo he may at law upon an original writ without 
any proceſs. I never before heard of the doCtrine, that after 
appearance the party might complain of the irregularity of the 
fervice of /ubpena; for, if the label only be left with a ſervant 


of the family, after appearance the court will not ſet it aſide, the 


irregularity being waived : but this is ſtronger, being the ſame as 
after imparlances at common law; and it is an admiſſion on her 


part, that there is ſomething ſeparate from the huſband to which | 
the wife is to anſwer. But it is ſaid, the appearance of the wife 


is abſolutely void in point of law, and therefore every thing built 
on it falls to the ground, becauſe the wife can in no caſe appear 


without the huſband; which I deny, both in the proceedings 


in this court and at law ; for there are ſeveral caſes at law where 


the appearance by the wife without the huſband is good. Yi, 


Tetb. 157. Wefidean, Which ſhews that this court exerciſes 


ſtricter juriſdiction over married women than courts of law. 
Dyer 210. in the marginal notes (which are well known to he of 
Chief Juſtice Treby's writing), ſhews that the appearance of 2 


feme covert is not in every caſe void even at law: So in St, 


475- Lee v. Lord Baltimore; which caſe was undoubtedly going 
a great way: but a more modern caſe is in S 114. Carpenter 


1 SS. | Ve Tauflin 
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v. Tauſtin; where, Holt ſays, common bail ſhould have been filed 
for the wife; which ſhews that appearance by a wife at law 
is not void; for common bail in B. R. is common appearance, 
which proves the wife may appear, and may be compelled in 
many eee | 

It is true, at law the proceedings cannot be carried on till the 
huſband appears, or ſomething is done to ſupply it, as by conti- 
nuances: fo here it will be another conſideration when the 
cauſe comes to proceed, what the court can do unleſs the huſ- 
band appears; but that does not extend. to diſcharge her ap- 
pearance and that order made; and when courts of law go ſo 
far, it is a further reaſon why I ſhould not be too ſtrict in the 
courſe of proceedings in this court. But the point of this caſe 
is on her appearance and the order made. 

The Maſter of the Rolls being preſent concurred in opinion, 
that the defendant was precluded from taking this objection now. 
If any act ſhewing an acquieſcence and defence of the cauſe, 
the court always ſays, it is too late to ſet it aſide ; here is not only 


an appearance, but an application for time; and that caſe in 


Salk. is very ſtrong authority in the preſent caſe. Travers v. 
Buclaby. 1 Ath, 1 Eq. Abr. 65. pl. S. S. C. 3 P. Will. 38. 
2 At. 50. 2 Eq. Caſ. Abr. 270. pl. 28. 2 Vern. 614. Prec. in 
Chan, 24. 2 Fern. 293. Vid. alſo Salk. 116, Dearly v. Ducheſs 
of Mazarine. | . | 

An order for appearing gratis, implies that defendant ſhall 


pray no day over. Theſe words are taken to ſupply the want 
of ſervice of a /ubpzna, that the defendant ſhould be as much 


bound to appear as if proved he had been ſerved, and are no 


more than admitting ſervice. 2 P. Vill. 368. 


The huſband muſt enter an appearance for his wife by his 
clerk in court, or an attachment will iſſue againſt both. Cary, 


76, 3 


No appearance will give a juriſdiction to a limited court; and 


WE if there is want of juriſdiction in the cauſe, it may be called in 
| queſtion at any time even after ſentence. 1 Pe. 471. 


When defendant applied to diſcharge an order made on the 
ſtatute of 5th Geo. 2. c. 25. in order to ſhew that he did not 


| abſcond or retire into Ireland for the ſake of avoiding the pro- 


ceſs of the court, the court thought proper that he ſhould make 
an athdavit in anſwer to the ſubſtance of the charge by the 
bill. Barnard. 401. 8 | 

An order was obtained by contrivance upon the ſtatute of 5th 
Geo. 2.3 the defendant appeared to the bill, and the court on 
application, ſet aſide the order ; and the appearance to the bill 
was ſet aſide likewiſe; for though an appearance uſually falves 
error in the proceſs; yet in this caſe the order being obtained by 


mal- practice and impoſition on the court, and tix appearance 


having 
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Having ſo bad a foundation, cannot eſtabliſh and make it good, 

1 Ye. 386. Barnard. 403. | 
Note, The ſolicitor was committed 

an undue manner, Bid. . 

By the ſtatute 5th Geo. 2. c. 25. ſec. 2. if any defendant 
or defendants by virtue of any writ of habeas corpus, or other 
proceſs iſſuing out of any court of equity, ſhall be brought into 
court, and ſhall neglect or refuſe to enter his, her, or their ap. 

pearance according to the rules or method of ſuch court, or ap- 
point a clerk in court to act on his, her, or their behalf reſpec. 
_ tively, ſuch court may appoint a clerk in court, or attorney, to 
enter an appearance for ſuch defendant or defendants reſpeCtively; 

and ſuch proceedings may be had in the cauſe, as if the party 
had actually appeared. | 

And by the third ſection in the ſaid act, perſons in cuſtody 

ſo refuſing to appear, are to be ſerved with a copy of the decree, 
before any proceſs can be taken out to compel a performance 
thereof. ; | 
The entering an appearance with the regiſter differs from ap- 
pearing by the clerk in court; for when a man appears by his 
clerk in court, he appears as upon a ſubpæna, and therefore ap- 
pears as not in contempt z ſo if he departs without anſwering, 
that is only a foundation to iſſue proceſs, becauſe there is no re- 
cord of his appearance, for the defendant's clerk in court only 
gives notice to the plaintiff, which he enters in his book, that he 
appears; but when a defendant enters his appearance with the 
regiſter, it is an appearance upon the records of the court, and 
as, upon an attachment; and in that caſe, if he neglects to put 
in his anſwer within the time limited by the courſe of the court, 
it is a motion of courſe, that he ſhall ſtand committed to the 
Fleet, and then he muſt anſwer in vinculis, for he is a priſoner 
to the court, and anſwers as a priſoner. 
If an infant, being ſerved with a /ubp-na, will not appear to 
a bill, on affidavit of ſervice of the /ubpzena, an attachment iſſues 
againſt the infant (though never executed), and counſe] moves 
upon the attachment for an order for a meſſenger to bring the 
infant into court : and when he is brought into court, if no one 
offers on his behalf to be aſſigned his guardian, the court uſually 
orders the ſenior ſix clerk, not to2vards the cauſe, to be affigned 
his guardian, to appear to the ſaid bill, and anſwer and defend 
the ſaid ſuit. | | . 

Alſo if an infant appears to a bill, and refuſes to anſwer, an 
attachment iſſues againſt him for not anſwering; but he cannot 
be arreſted upon the attachment; and therefore a motion is made 

upon the attachment, for a meſſenger to bring the inſant into 
court, and the court will make ſuch order as aforeſaid: This 


order muſt be drawn up, patled and entered at the regu 
„ | | ollice, 


for obtaining this order in 
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office, and given to the meſſenger of the court, who thereupon 


procures the following warrant: 


« Whereas by an order, bearing date the 15th day of Janu- 
ary inſtant, made in a cauſe between plaintiff, and 
—— defendant, I is ordered, That the meſſenger attending 


this court do take the ſaid defendant — an infant, into cuſ- 


tody, and bring him into this court to have a guardian aſſigned 
him, by whom he may anſwer the plaintiff's bill and defend the 
ſuit; Theſe are therefore, in purſuance of the ſaid order, to will 
and require you forthwith, upon receipt hereof, to make diligent 
ſearch and inquiry after the faid defendant, „ an infant; 
and whereſoever you ſhall find him, to arreſt and apprehend him, 
and bring him into this court to have a guardian aſſigned him as 


aforeſaid; willing and requiring all and ſingular mayors, ſheriffs, 


juſtices of the peace, bailiffs, conſtables, headboroughs, and all 
others his majeſty's officers and loving ſubjects, to be aiding and 
aſſiſting to you in the due execution of the premiſes, as they ten- 
der his majeſty's ſervice, and will anſwer the contrary at their 


& peril; and this ſhall be your warrant. Dated this 3d day of 
= February, in the thirtieth year of the -reign of our ſovereign 


tord George the Third, by the grace of God, of Great Britain, 


: | France, and Ireland, King, Defender of the Faith, and ſo forth, 
and in the year of our Lord 1790. | 


| | THruRLow, C.“ 

To = — Eſq. his Majeſty's 
meſſenger attending the High 
Court of Chancery, or his de- 


I do appoint Mr. - „my deputy, to execute this 
warrant. Witneſs my hand this 3d day of February, 1790. 


Upon this warrant the meſſenger brings the infant into courts 
and the court being apprized thereof by counſel, aſſigns the ſe- 


nior fix clerk, not towards the cauſe, his guardian, if no friend or 
relation will undertake the guardianſhip. g 


But commonly ſome relation or ſriend of the infant prays the 


court to be appointed guardian for the infant, to anſwer and de- 


fend ſuch ſuit, which the court orders accordingly; and ſuch 


| anſwer muſt be always ſworn by ſuch guardian. 


Nite, The infant in town muſt appear in court and have 2 


| guardian aſſigned him, but if reſident in the country, he ſues 


out 2 commiſſion te aſſign a guardian. 
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CHAPTER V. 
Of Proceſs to enforce Appearance. 


1 F the defendant doth not appear on being ſerved with proceſs 
of ſubpœna in order to anſwer z then upon affidavit of ſervice 
of the ſubpæna, an attachment may be iſſued againſt him; and 
if a non eft inventus is returned by the ſheriff, an attachment 
with proclamations, direQed to the ſheriff, may be ifſued ; and 
this being alſo returned non eff inventus ; and if he ſtands further 
in contempt, then a commiſſion of rebellion, directed to four or 
more commiſſioners, may be iſſued for apprehending, and taking 
him into cuſtody, who may either detain him in cuſtody, or may 
bring him into court; and the court will make an order to de- 
liver him to the warden of the Fleet, if taken in London ; and if 
taken in the country may deliver him to ſafe cuſtody in the county 
gaol; in the execution of which commiſſion the perſons to whom 
it is directed may, with the aſſiſtance of a conſtable, juſtify 
breaking open doors, if they know the perſon to be within the 


| houſe. And if the defendant ſtands further in contempt, then, 


(a non ęſt inventus returned by the eommiſſioners), you may move 
the court upon the commiſſion of rebellion (which muſt be pro- 
duced) for a ſerjeant at arms: and if he cannot be taken, on the 
ſerjeant's certifying the ſame, you may move upon his certificate 
for an order for a ſequeſtration directed to certain commiſſioners, 
to ſequeſter the defendant's perſonal eſtate, and the rents and 
profits of his real eſtates, until anſwer and further order; by vir- 
tue of which order a ſequeſtration is ifſued. | 

Such in the detail are the different proceſſes awarded by the 


authority of this court to enforce and compel an obedience to 


its rules, orders, or decrees ; but to enable us the better to un- 
derſtand the nature, operation, and effect of cach, it will be ne- 
ceſſary to conſider them ſeparately, and in the order in which the 
ſame are awarded; and firit of the writ of attachment. 

An attachment is the firſt proceſs of contempt in this court; 
and is a writ directed to the ſheriff, commanding him to attach, 
that is to ſay, to take a perſon, ſo as he may bring him into 
court at a day certain to anſwer a contempt: and as this procels 
is always founded upon ſome contempt of the court, ſo it is moſt 
commonly for not obeying the proceſs or orders of the court. 


Pract. Reg. 323. 


An attachment (which is derived from the French, ſignifying 
to take or apprehend by commandment of a writ or precept) dit- 
fers from an arreſt, in that, he that arreiteth a man, carrieth him 

| | . | to 
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to 2 higher power to be diſpoſed of; but he that attacheth, 
keepeth the party attached, and preſents him in court at the day 
aſſigned, as appears by the words of the writ, Præcipimus tibi 
quod attachias talem et habeas eum coram nobis, &C. ; 

No clerk of this court ſhall iſſue any attachment for not ap- 
pearing, but upon affidavit firſt made poſitive and certain of the 
day and place of ſervice of the ſubpæna, and the time of its re- 
turn, whereby it ſhall appear that ſuch ſervice was made ; if in 
London, or within twenty miles thereof, four days at leaſt, and 
if above twenty miles, then eight days before ſuch attachment 
entered, excluſive of the day of ſervice: and the regiſter ſhall 


not enter in his office any common rule or attachment iſſuing 


from the fix clerks? office, but by a note under the clerk's own . 
hand that is attorney in the caufe, or his agent, or deputy by 
him appointed, or for whom he will anſwer ; and the clerks in 
court ſhall carefully ſee that all attachments be duly entered with 
the regiſter, according to the ancient courſe of the court. Ord, 


| Chan. 115. 54. Pratt. Reg. 21. 


When the ſulpœna is ſerved, and affidavit made of it before 
a Maſter in Chancery, if the party does not appear within 


the time limited by the rules of the court, an attachment 


iflues of courſe ; and for this purpoſe the ſolicitor for the plain- 
tiff muſt apply to the clerk in court, and beſpeak the attachment, 
leaving the affidavit of ſervice at the ſame time with the clerk in 
the court, which he will take care to file, before the return of 
the attachment; and the writ being made out, is left with the 


| bag-bearer of the fix clerks? office to be ſealed. The form of the 
| writ is as follows: For the form of the affidavit, vid. title Affſi- 


davit. 5 


« George the Third, by the Grace of God, of Great Britain, 


| France, and Ireland, King, Defender of the Faith, and ſo forth: 
| To the ſheriff of | 


„greeting, We command you to at- 
tach | ſo as to have him before us in our court of Chan- 


cery, whereſoever the ſaid court ſhall then be, there tg anſwer 
to us, as well touching a contempt which he, as it is alledged, 


hath committed againſt us, as alſo ſuch other matters as ſhall be 
then laid to his charge; and farther, to abide ſuch order as our 
ſaid court ſhall make in his behalf: and hereof fail not, and bring 


| this writ with you. Witneſs ourſelves at We/tminfer, the 


—— day of —— in the year of our reign.” 
To the ſheriff of — an attachment againſt — for 
not appearing at the ſuit of - returnable in — ** 


To the bottom of this writ. on the right hand ſide, put the 
ſurname of the Maſter of the Rolls, and the ſix clerk in whoſe 


diviſion it is made out: And indorſe your writ, © By the court, 
| af the ſuit of 


for want of an appearance, or for want of an 
anſwer.” And about the middle of the back of the yrit put the 
Var. I. N ſurname 
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ſurname of the clerk in court that makes out the writ. - The 


note to enter with the regiſter, which correſponds with the entry 


one of the entering repiſters, to whom 15. 2d. is to be paid 
_ therewith, 


indorſed, By the court for non-payment of coſts (naming the 
ſum) at the ſuit of * 


Maſter of the Rolls, to have it returnable immediately, if the 
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Cinque Ports, and the counties palatine of Lancaſter, Cheher, and 


— 
- — ps . — 


— —— 
— 4 — 


Fc. (as before.) 


che county palatine of Chefer, then it is directed to the chan 
berlain of Cheſter, in this form: 


tine aforcfaid, Auly to be made, you command the ſame ſheri 
_ that he attach,” Sc. 


clerk in court then makes an entry in his writ book, and alſo; 


in his writ book, and is in this form: 

« To the ſheriff of - an attachment againſt 
defendant for want of his appearance at the ſuit of — 
returnable in 


Radcliffe « Clerk. --- Dated 26th Famuar 5 2 790. 


To this the ſworn clerk's name who enters it, is ſubſcribed 
and the day it is entered, as above; and then it is to be left wit 


Attachments for coſts are of the like forts, only the writ is 


And note, you may move the court or petition his aber the 


defendant lives within ten miles of London; and the ſame aff. 
davit will do as for a ſubpœna returnable immediately; but for z 
petition (⁊ id. under the title Petition.) 

In this writ of attachment, and all other writs, regard 1s to be 
had to the juriſdiction and privileges of certain places, as th: 


Durham; and the direction of the writs in ſuch caſes is of 1 
peculiar form: as, for inſtance, where an attachment iſſues again| 
an inhabitant of Haftings, Rye, Romney, &c. it is directed to the 
lord warden of the Cingue Ports. 

And if the writ is to be executed within the county palatin 
of Lancgſler, then it is directed thus: | 


« George the Third, c. To our chancellor of our county pt 
latine of Lancaſter, or his deputy, greeting. We command you 
that by our writ under your ſeal of our aforeſaid county du 
iſſued, you command the ſheriff of our aforeſaid ny to attach 


And if the attachment be awarded againſt any dwelling with 
„% George the Third, Sc. To the chamberlain of our count) 


palatine of Cher, or his deputy, theſe, greeting. We cor 
mand you, that by our writ, under the ſeal of the county pal. 


— ß eo es mo ny nn 27 


Attachment to the county palatine of Durham, is in this for 
4% George the Third, &c. To the right reverend father in Cu 
by divine providence, lord biſhop of a” : 

885 SO puh 
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ATTACHMENT. 1 


e deputy, theſe, greeting. We command you, that by our writ, 
; under the ſeal of the ſaid county palatine aforeſaid duly to be 
made, you command the fame ſheriff that he attach, &c. 


To the warden of the Fleet it is thus: 

« George the Third, &. To the warden of our priſon of the 
Fleet, or his deputy, theſe, greeting. We command you to at- 
tach,” Oc - el | 

Attachment to the King's Bench is thus: | 

« George the Third, &c. To the marſhal of the Marſhalſea 


coc our court of King's Bench, or his deputy, theſe, greeting, 
„ We command you to attach, c. 
i Upon an attachment there are two returns, either non eſt in- 
ventus, upon which the proclamation iſſues of courſe, or ceps 
l corpus; if cepi corpus be returned, the next ſtep is to move for 
le an habeas corpus to bring up the body, if he will not anſwer be- 
low; for the ſheriff has executed the command of the writ of at- 
1 tachment by taking the body, and he cannot carry him out of 
5 the county without the command of the king; and if he ſhould 
1 | carry him out of the county without the king's writ, it would be | 
an eſcape upon the habeas corpus: And in all caſes where the | 
ſheriff does not make his return of the writ, if directed to him, | 
le this court will amerce him; which amercements are to be eſtreat- | 
” ed in the exchequer, and are commonly 5 J.: but it is uſual to | 
* give the ſheriff a day for that purpoſe, and if he do not by that | 
. time return the writ, the court ſeteth the amercement: and | 
- ſometimes the court, upon a notice of motion ſerved upon the 1 
tk ſheriff or his under ſheriff, will order him to ſtand committed ta 
| the Fleet priſon, for not returning the attachment or other pro- 1 
BE ceſs. Gilz. Chan. 70. Cary's Rep. 44. 77, 78. 1 
But if the attachment is directed to the theriffs of London or 1 
= Middleſex, or any other corporation who have a grant of the 
pe fines and amercements, as London and Middle/ex have, and the 
5 party taken up upon the attachment, and a cepi corpus returned; 
ry nin that caſe the practice was formerly for the plaintiff to move 
for a meſſenger upon the cepi corpus returned, and at the time 
hi of making the motion the attachment and return was ſhewn 
15. to the court; and this was a motion of courſe upon which the 


court ordered the party to be taken into the cuſtody of the meſ- 
ſenger till he had cleared his contempt, and obeyed the further 
ul orders of the court. The reaſon of this proceeding was, becauſe 
* the eſtreats and amercements go to the ſheriffs themſelves, and 
al there was no other way left to do juſtice to the plaintiff, but by 
ordering the defendant to be taken into the cuſtody of the court's 
own officer; for the court cannot eſtreat the ſheriff, as in other 
c caſes, for not making a return, or not bringing in the body, by 
reaſon the eſtreats in corporations which have a grant of the 
fame, belong to ſuch , z. but the practice is changed 
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and returned a chi corpus. 


| nad. 266. 


in that reſpect, and it is now a motion of courſe upon a cepi car. 
Pi returned to ſend a meſſenger not only to thoſe particular jy. 
riſdictions where the ſheriffs are intitled to the amercementz, 
but into ebery county generally without any reſtriction. Gil. 
Chan. 70. But vid. 1 Vern. 116. ancu. where the Lord Keeper 
aid, the officers of the city have not their own amercements, 
Vid. alſo 2 Will. 301. where Lord Chanchellor King faid, that 
if the ſheriff (of Londen) had the body in his cuſtody, the beſt 
way was to move that he may bring in the body; and which, 
if not done forthwith, he ſaid, he would order the ſheriff to py 
the plaintiff all his coſts. 2 All. 507. anon. 

So where the plaintiff's bill was diſmiſſed with coſts, and the 
"colts taxed, a /ubprna was awarded againſt him to pay thoſe 
_ colts; and for not obeying it an attachment, upon which attach. 
ment The ſheriff of Leiceſter, to whom it was directed, took bail, 


8 by 
N. 
2 N 


And upon this return, a motion was made for a 20 "ME to 
bring in the plaintiff; and it was urged to be the courſe of the 
court that a meſſenger ſhould go in all caſes where the ſherif 
takes bail, where the party is not bailable, as in this caſe he iz 
not, and the rather, for that in this caſe the bail bond was taken 
of a member of parliament, againſt whom, the parliament being 
now fitting, they could have no remedy z and one Hawhint 
' caſe was cited, where in a like caſe a meſſenger was ſent to 
bring i in the party; and ſo it was ordered in this caſe, Prec. in 
| Chan. 331. Gilb. 85. Com. Rep. 204, N. Raym. 723. contra 
Attachments mult be entered in the regiſter's book, and the 
cauſe of iſſuing out the attachment alſo expreſſed : but the party 
who makes out the attachment uſually firſt acquaints the adverke 
clerk in court, but this he need not do unleſs he PE 2 Wil 


An attachment after a decree for Kuni Ron! is in nature of at 
execution at common law; and a general pardon may pardot 
the contempt, but not the debt. Finch. 253. 
Tf affidavit of ſervice of /ubpena be filed before the return d 
the attachment, the arreſt holds good. 1 Pern. 172. 
A ſoiicitor muſt ſerve his client with the order for taxing bi 
| bill of colts, and the Maſter's report, whereby ſuch. coſts are af 
_ certained, before he can take out an attachment for them, Bar 


Before the ſtatute 1 Hun. c. 8. fee. 15. by the king's demi 
all proceſs of contempt not executed became determined; fo that 
tiie party ſung, out the attachment was under the neceſſity o 
© beginning again; but by that ſtatute, it is enacted, That no 
proceedings in any court of equity ſhall be determined, abated, 
or diſcontinued by the demiſe of any king or queen of thi 


A0 
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An attachment duly iſſued ſhall not be diſcharged but upon 
payment of the uſual coſts, and the coſts of the ſucceeding pro- 


ceſs of contempt ſhall be double the former. Pract. Reg. 21. 


There mult ordinarily be fifteen days between the 2% and re- | 


J turn of every ſuch proceſs of contempt, excluſive of the day 
ot the 2%, and incluſive of the day of the return, in proceedings 


to a ſequeſtration, or to take a bill pro confeſſo, unleſs defendant 


live within ten miles of Londen, and then an order may be ob- 


tained by motion or petition to make the ſeveral proceſſes return- 
able ihinelliate; but if an anſwer be reported inſufficient, or a 


plea or demurrer be over- ruled, then the proceſs of contempt 


may be made returnable immediate, and ſerved on the clerk in 


court, till the party arrive at ſuch proceſs as he was at before 
ſuch anſwer, plea, or demurrer, put in; and the cauſe of the 
WS proceſs iſſuing is indorſed on it. 1 P. Alen. 32. Ord. Chan. 29. 
Pract. Reg. 109. | 

No proceſs of contempt thall be made forth, and ſent to the 
WT creat ſeal, at the ſuit of any perſon proſecuting as plaintiff in 
Irma pauperts, until it be ſigned by the fix clerk who deals for 
him; and the fix clerks are to take care that ſuch proceſs be not 
taken out needleſsly, or for vexation, but upon juſt or good 
grounds, as they will anſwer it to the court if the contrary ſhall 
appear. Ord. Chan. 125. | | | 
= When a cepi corpus is once returned, there is an end of all 
manner of proceſs; for no proclamation or commiſſion of re- 
bellion goes after that; and though a meſſenger of late years has 
been uſually granted in ſuch cafes, yet he is but a new officer, 
aud ſubordinate to the ſerjeant at arms; but regularly in ſuch 
caſe, you ought to move, that the defendant may enter his ap- 
pearance, and be examined in four days or ſtand committed. 

I Vern. 344. | 

lf you make out an attachment returnable three or four days 
Water the ze//e, if you arreſt the body it is good, but if you ſuffer 
che return to expire and do nothing upon it, and then be ob- 
liged to make out another attachment, here you will be allowed 
but for one writ, in caſe you do any thing upon the ſecond : and 
when the party is taken upon an attachment, he muſt pay coils, 
which are 13's. 6 d. and enter into a bail bond, with two ſureties, 
I 20, each, to the plaintiff to appear and anſwer, as the caſc is 
at the return of the writ, where the contempt is of a bailable 
nature: but where the writ is not executed, the coſts are 115. 


Note, That the form of the attachment being © to anſwer the 


ontempt he has been guilty of, and further to do and receive 
what the ſaid court ſhall think proper.” He muſt anſwer as 
well as clear his contempt at the fame time. 
The warden of the Fleet attends this court and the court of 
xchequer by two deputies, and therefore no attachment will lie 
| | ; "N32 ad againſt 
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. againſt him; becauſe he is ſuppoſed to be always perſonally 
in court: a ſequeſtration if for not putting in his anſwer, way 
moved for againft the warden, „ 

Per Cur. It is common to ſuſpend clerks of courts, and the 
wardens of the Fleet ; take the order for a ſequeſtration, which 
is a kind of ſuſpenſion nit. Mof. 238. | 

An attachment for non-appearance was taken out before the 
o_ was entered in the bill book, though filed in the fix clerks 
 OMce. | | 

The Lord Chancellor ſeemed to think an entry in the bill 
book neceſſary to give the party notice; for private notice to 
his attorney is not ſufficient, but being doubtful of the courſe 
of the court, he referred it to a maſter. LD | 

It is not the practice now, as formerly, to take out a fal. 

pena before the bill is filed. 1 Veſ. 53, 54. anon. | 
If a man be in contempt to a ſerjeant at arms for want of an 
anſwer, and then puts in an inſufficient anſwer, and the clerk in 
court accepts the coſts of the contempt, this acceptance does 
not remit and purge the contempt z and in the proceſs of con- 
tempt for the ſecond anſwer, the plaintiff muſt begin again 
with an attachment (the firſt proceſs), and cannot begin where 
he left off: but if neither the plaintiff nor his clerk in court 
does accept the coſts of the contempt, for want of the firſt an- 
ſwer, although tendered, and the firſt anſwer be reported infuf- 
ficient, the plaintiff may go on with the proceſs for the ſecond 
anſwer, where he left off at obtaining the firſt z and therefore 
upon the firſt anſwer coming in, it is uſual. and proper for the 

__ plaintiffs clerk in court to refuſe accepting the coſts of the con· 
tempt for want of the firſt anſwer, until he has ſeen and ad- 

viſed whether it be a full anſwer or not; it being a great delay 

to the juſtice of the court, after a firſt anſwer is gained, and 
the defendant is at the end of the line as to contempt, and that 
firſt anſwer proves immaterial, to put the plaintiff, to begin hi 

proceſs of contempt again as ab origine. 2 Will. 482. Anon. 

So in another caſe, ſubſequent in point of time to the pre-| 
ceding, the defendant was taken on a ſerjeant at arms for not 
putting in an anſwer ; he afterwards put in an anſwer, and wa 
diſcharged z the anſwer was reported inſufficient, and he wa 
taken again; and now moved to be diſcharged out of the cuſtody 
of the meſſenger on paying coſts of contempt z and the queſtion 
was, Whether he ſhould, before the further anſwer was rt 

ported ſufficient or not? F 

Lord Chancellor: When the firſt anſwer is reported inſuf 

ficient, and the party taken on proceſs for not putting in a fut- 

ther anſwer ; he afterwards puts in a further anſwer, and pays 
the coſts of the contempt (for until then it is no anſwer), tit 
courſe, I take. it, is, that he muſt be diſcharged ; and if the ar 
| hy | | 4 
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ſwer is afterwards reported inſufficient, you may carry on the 

roceſs of contempt at the proceſs you left off: but I never 
heard that he ſhould be in cuſtody until the maſter reports he- 
ther the anſwer be ſufficient or not; which may be reported 


| ficient anſwer, you are to take up your proceſe of contempt juſt 
where you left off, which would not be ſo, if he was to lie in 
cuſtody during that time. And the motion was allowed. 2 
Veſ. 111. Child v. Brabſon. Bid. Duport v. Ward. 

Before we conclude this chapter, it may not be improper to 
note the difference between a capias and an attachment : Upon a 
cepi corpus returned upon a capias at law, they amerce the ſhe- 
WE riff if he does not bring in the body upon the ſtatute of Ve- 
BY minfier 2. c. 29-3 and this is upon the words of the capras, 
which are, So that you have his body before us to anſwer A W 
a plea of treſpaſs upon the caſe.” So that the command of the 
writ is not obeyed unleſs he hath a body ready. In an atrach- 
ment, the form of the writ is, So that you have his body before 
us to anſwer us, as well of a certain contempt by the aforeſaid A B 
againſt us committed, as is ſaid, as what ſhall be then and there al- 
= edged againſt him; and further, to do and receive whatever our ſaid 
court ſhall think proper in this behalf, and that you do by no means 
© omit, and have here this aurit.” By which words it ſhould ſeem, 
they might amerce the ſheriff for not bringing in the body, as 
= they did upon the capias at common law; but becauſe the writ 
vas originally founded upon a contempt, it ſeems that where the 
WT ſheriff has taken up the body, he has paid obedience to the 
writ, though he does not actually bring him up to the court; 


1 BS becauſe the contempt only induces a commitment, which is ſa- 
a 4 5% 0 o o 0 

1 tisfied by impriſonment in the county gaol : and the ſtatute of 
nt eſminſter 2. only relates to original and judicial writs, and not 


1; to theſe prerogative proceſſes, and therefore they iſſued an 
W-abeas corpus, which is an undoubted writ within the ſtatute, 


= upon which it is proper to ground an amercement. Gib. 
„Gan. 83. | 7 2 

pre- | 

not | 4 
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2 Attachment with Proclamation. 

b | F a non eff inventus is returned by the ſheriff, and the party 
0 WL til! perſiſts in his contumacy, the next proceſs is the pro- 
ur: rlamation : and this is a proceſs iſſuing out of the extraordinary 
py Juriſdiction upon a non eft inventus returned, commanding the 
„ rty to appear in chancery /#b pend legianciæ; ſo where a non f. 
. 5 N 4 Fon] inventus 
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either way, and that after a long time. In caſe of an iniuf- 


* 
- ͤ—à6—ß %⅛ôͤrms •ꝛT; ⅛ m. Ü ¼ñ!. . en OC COCOOIOOns — —— - —— — - 


181 ATTACHMENT WITH PROCLAMATION. 


inventus returned on a capias iſſued in criminal matters, th: 
party is proclaimed, and if he does not come in on ſuch pro. 
clamation, he is declared an outlaw : ſo if he contemned the 
extraordinary juriſdiction of the court of Chancery, he was 
proclaimed, and if he was not taken, or did not not come in 
upon ſuch proclamation, then he was deemed a rebel, and a 
_ commiſſion of rebellion iſſued, as will be ſhewn in WE next 
chapter. Did. 73. 
To obtain this writ, the attachment, with a return of | non F 
inventus indorſed thereon, muſt be left with the clerk in court, 
who will thereupon make out the writ, and leave it with the 
bag-bearer of the Six Clerk's office to be ſealed: The form of 
the writ is as as follows: 
George the Third, by the Grace of God, of Great Britain 
France, and Ireland, King, Defender of the Faith, and ſo forth; 
To the ſheriff of — greeting. We command you on 
our behalf to cauſe publick proclamation to be made in all 
places within your bailiwick, as well within liberties as with- 
out, whereſoever you ſhall think it n-oft convenient that 4 
B do upon his allegiance, on (here inſert the return) 
perſonally appear before us in our court of Chancery, 
 whereſoever it ſhall then be: and nevertheleſs, in the mean 
time, if you can find the ſaid 4 B to attach him ſo as to hare 
him before us in our ſaid court, at the time before mentioned, 
there to anſwer to us as well touching a contempt which he hath, 
as it is alledged, committed againſt us, as touching thoſe thing 
which ſhall be there and then laid to his charge; and farther 
to perform and abide ſuch order as our ſaid court ſhall make in 
this behalf. Witneſs ourſelves, at Weltminfter, the day 
of —— in the year of our reign.” 
To this writ ſubſcribe the ſurname of the Maſter of the Rolls 
4nd Six Clerk; and indorſe it, “ By the court at the ſuit f 
— — for want of an appearance, or for want of at 
enfwer (as the raſe is) 3” and about the middle of the back of 
the writ, * the ſurname of the clerk in court that makes oit 
the writ. It muſt be then entered with the regiſter in the ſame | 
manner as an attachment; and when it is ſealed, the bag-bearer 
leaves it at the clerk in court's ſeat, and he ſends it to the folic 
tor to be ſent to the ſheriff or other officer to whom it 1 
directed. 
When a party is hos up upon a an attachment, he wok 1 pay 
coſts, and either give his bond with ſureties for his appearancy, 
or enter his appearance with the regiſter. 
But after an attachment with proclamation, no commiſſion to 
, anſwer ſhall be granted, nor any plea or demurrer admitted 
but —_ motion in court, and affidavit made of the pon 
| ina zutf 
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inability to travel, or other good matter to ſatisfy the court 
touching that delay. Gilb. Chan. 71, | | 

And the reaſon why upon the firſt contempt on the attach- 
ment they allow a commiſſion to iſſue, or a plea or demurrer 
to be put in, is, becauſe it does not appear to be an affected 


delay, and therefore upon tendering the colts of the attachment, 


the defendant may take his commiſſion ; and upon tender, the 
plea and demurrer are to be received : but if there regularly 
iſſues an attachment with prociamation, the defendant cannot 
of courſe purge his contempt by a mere tender, but he muſt 
apply to the court to ſhew that his plea and demarrer are proper, 
and to exhibit a proper excuſe for the delay, that the court may 
ſee that there is no further likelihood of delay by the plea or de- 
murrer put in, or by the commiſſion to anſwer granted. 

The preſent practice is upon payment or tender of the coſts 
to the clerk in court, which upon an arreſt are 17. 3 .. 6 d. 
otherwiſe 1 J. 16. 6d. to enter an appearance; or if the pro- 
ceſs iſſued for want of an anſwer, upon the like tender or pay- 
ment to move or petition for time to anſwer (and in a country 
cauſe for a commiſſion to take the anſwer), ſtating the party is 
in contempt ; but the court will not give the ſame time as if 
no contempt had been incurred. | 


CHAPTER vn 
Commiſſion of Rebellion. 


T HE writ of attachment with proclamations being alſo re- 
turned non eff inventus, and defendant ſtanding farther in 


_ contempt, a commiſſion of rebellion may iſſue againſt him, 


which is a particular commiſſion iſſuing under the great ſeal of 
the court, directed ſometimes to the ſheriff, but generally to 
commiſſioners jointly and ſeverally, commanding them to at- 
tach, or cauſe to be attached 4 B, wherever he ſhall be found 


within the kindom of England, as a rebel and contemner of our 


law, ſo that, &c. 


This proceſs is made out by the clerk in court, upon produ- 
cing the writ of attachment with proclamations returned non ef 


follows : 


K+ George the Third, by the grace of God, of Great Britain, 
France, and Ireland, King, Defender of the Faith, &c. To A B, 


znventus by the proper officer. The form of the writ-is as 


CD, E F, and G H, greetings Whereas by public proclama- 


tons made on our behalf by the ſheriff of Maddleſex in divers 
Places of that county, by virtue of our writ to him directed, 
4 Þ hath been commanded upon his allegiance perſonally to 

| * 
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appear before us in our court of Chancery at a certain day now 
paſt ; yet he hath manifeſtly contemned our ſaid command: 
Therefore we command you, jointly and ſeverally, to attach, 
or cauſe the ſaid A B to be attached, whereſoever he ſhall be 


found within our kingdom of Great Britain, as a rebel and con- 


temner of our laws, ſo as you have him, or cauſe him to be 
before us in our ſaid court, on „ whereſoever it ſhall then 
be, to anſwer to us as well touching the ſaid contempt, as alſo 
ſuch matters as ſhall be then and there objected againſt him; 
and farther to perform and abide ſuch order as our ſaid court 
ſhall make in this behalf: And hereof fail not. We alſo 
hereby ſtrictly command all and ſingular mayors, ſheriffs, bai- 
liffs, conſtables, and other our officers, and loyal ſervants and 
ſubjects whomſoever, as well within liberties as without, that 
they by all proper means diligently aid and aſſiſt you, and 
every one of you, in all things in the execution of the pre- 
miſſes: In teſtimony whereof we have cauſed theſe our letters 
to be made patent. Witneſs ourſelf at Veſtminſter thisæx 
day of — in the ——— year of our reign,” 125 

To this writ ſubſcribe the Maſter of the Rolls and Six 
Clerks' names as before, and indorſe it, * By the court. A com- 
miſſion of rebellion, for want of an appearance, (or for want of 
an anſwer,) at the ſuit of CD.“ And towards the bottom put 
the Six Clerks' ſurname, and after that the clerk in Court's 
ſurname. 5 3 | 

When you have made out the commiſſion of rebellion, you 
muſt take two docquets thereof; one upon a half ſheet of treble 
| fixpenny ſtamped paper, and the other upon half a ſheet of paper 
unſtamped; the form of which docquets are thus: 

« The King, and fo forth. A commiſſion of rebellion di- 
reted to AB, CD, E F, and G H, jointly or ſeverally to 
attach 7 K, defendant, for want of an appearance (or for want 
of an anſwer), at the ſuit of L MH, plaintiff, returnable ———, 
Witneſs the King at Veſtminſter the —— day of —— in the 
=— year of his reign.” 


Here put the maſter of the Rolls and Six Clerk's names; | 


after that fold it up as you do an order, and on the back of the 
docquets write at the top, Commiſſion of Rebellion M againſt K; 
and towards the bottom, the Six Clerk and clerk in court's ſur- 
names; and then give both theſe docquets, with the commiſſion 
to the bag-bearer, who will get that docquet that is ſtamped 
ſigned by the Lord Chancellor, and after that leave it with the 
clerk: of the Hanaper-office, and the other left with one of the 
entering regiſters, who marks the docquet ſtamped with an in- 
tratur, before it be ſigned by the Lord Chancellor. 
This writ is uſually directed to ſuch commiſſioners as the 


plaintiff names, which are commonly four or more, as the 
— ' plaintiff 
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plaintiff or ſolicitor ſhall chuſe : and if the party be taken in or 
near London in term, or the time of the public ſeals, they are to 
bring him to the Fleet: but if the return be of any long diſtance, 
and the party offers good bail, the commiſhoners ought to take 
it, and not to keep him lingering in priſon, in their houſes. 
Pract. Reg. 95, 2 Chan. Rep. 262. | 

If the commiſſioners refuſe to return the writ, the court on 
motion or petition will order them to return it; which order, if 
upon ſervice they obey not, proceſs of contempt may iſſue againſt 
them. And where private perſons are made commiſſioners, if 
they take the party and ſuffer an eſcape, the court, on aſhdavit 
and motion, and a day given to ſhew cauſe to the contrary, will 
order them to be committed, till they bring in or pay the debt: 
and therefore it is neceſſary and uſual for the commiſſioners to 
take a bond from the perſon ſo in contempt, with one or more 
ſureties, to the Maſter of the Rolls, with condition for his 
appearance, unleſs it be for payment of money decreed, or not 
performing a decree; in which caſe, the commiſhoners ought 
not take bail, nor ſuſfer the defendant to enter his appearance 
with the regiſter ; but the commiſſioners ought to bring the des 
fendant into court, and have the court moved, that the defen- 


= dant may be turned over to the Fleet priſon, where he is to re- 


main till he has paid the money or performed the decree, and 
cleared his contempt; and then the court will order him to be 
diſcharged : and if any perſon ſhall reſcue him, the court will 
order the reſcuer to ſtand committed. Toth. 38, 39. The bond 
may be taken in the name of the Mafter of the Rolls, or any 
two of the Maſters in chancery, which are allowable and good 
by the practice of the Court of Chancery. 

The commiſſioners have power by their commiſſion, to call 
to their aſſiſtance nny perſon or peace officer to aſſiſt them in 
taking the rebel; and they may, with the aſſiſtance of a peace 


officer, break open his houſe to take him, by reaſon of his 


contempt to the king and the law ; which they cannot do upon 
an attachment, or attachment with proclamation : for where you 
are to take the party as a contemner of the law, the deſign of 
the writ is, that he ſhall not be any where protected by the 


law; and therefore it implies an authority to enter into the 
houſe. Query, Whether the aſſiſtance or preſence of a peace 


officer is abſolutely neceſſary; but it is not adviſeable to pro- 
ceed to ſuch extremity without him. Moor, 668. Cro. Elix. 


| 908. 5 Co. 91. Yelv. 28. Go. Ent, 12. Gilb. Chan. 76. Dalt. 


Sheriff, 253. 


And this is indeed the reaſon why this proceſs is directed to 
commiſſioners under the great ſeal, and not to the ſheriſf: be- 


| Cauſe the ſheriff cannot be ſuppoſed to execute all ſuch proceſs 


in perſon; and it may be inconvenient to truſt ſo great a 
e Ea power 
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wer with the deputies of the ſheriff's nomination ; and thetes 
fore this court appoints its own commiſſioners, who are enjoined 
to do every thing very carefully, and are anſwerable to the 
court for their miſcarriages; and therefore if an action at law 
be brought for an aſſault and battery or falſe impriſonment, in ex- 
ecuting a commiſſion of rebellion, an injunction will be granted, 
becaufe the irregularity ought to be puniſhed in this court, and 
can only be determined and examined here; for at law, ſup. 
poſing the commiſſion iſſued regularly, they will not take that ag 
a juſtification. 1 Vern. 269. | 8 | 

A commiſſion of rebellion may be executed on a Sunday, 
though it ifſued for want of an appearance or an anſwer only; 
and a juſtice of the peace has no power to bail a man taken 
upon this commiſſion. Arg. ex parte, Whitchurch, 1 Atk. 56,57, 
Note, in this caſe, the petitioner was arreſted upon a Sunday by 
the Lord Chancellor's tipftaff, under the warrant of the court, fora 
contempt in diſobeying an order; he now prayed to be diſcharged, 
inſiſting his arreft and commitment to the Fleet was illegal, being 
contrary to the 29 Car. 2. c. 7. ſec. 6. Lord Chancellor was 
doubtful at firſt, but on confideration thought it a lawful arreſt, 
though on a Sunday, Lord Chief Juſtice Holt was inclined to 
think, that a may be taken upon a proceſs of contempt on Sun. 
day, becauſe it was in the nature of a breach of the peace, and 
an exception out of the act of parliament. Caſes in King Wil. 
liam's Time, 348. Vid. alſo 6 Mod. 95. Carth. 504. Salk. 626. 


CHAPTER VII. 


Serjeant at Arms. 

XH E office of ſerjeant at arms is by patent from the king 
for life; and his office is to attend upon and bear a gilt 
mace before the Lord Chancellor, or Lord Keeper, or Lords 
Commiſſioners for the cuſtody of the great ſeal, and to execute 
all warrants granted againſt any perſon, after he has ſtood out a 
commiſſion of rebellion ; or to bring up by order of court, any 
one that is in cuſtody of a ſheriff or other officer, who has re- 
turned a cepi corpus upon a proceſs of this court, and brings 
not in the party, and to take into cuſtody any other perſon upon 
an order of this court; .and this officer has ſeveral deputies, 
ſome of whom are uſed as and called meſſengers (as is ſaid) be- 
fore a commiſſion of rebellion, others upon or after a commil- 
fion of rebellion, and are called by the name of their ſuperior. 
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The next proceſs then after a commiſſion of rebellion is a 
ferjeant at arms; and that is granted upon motion on the re- 
turn of non ęſt inventus upon a commiſſion of rebellion; and the 
reaſon why this proceſs is obtained upon motion, is, becauſe 


there is nothing to iſſue under the great ſeal; and therefore there 


being no proceſs under the great ſeal to make it a record of the 
court, there muſt be an ad of the court to ſend the ſerjeant at 
arms: and when a ſerjeant at arms is moved for, upon a com- 
miſſion of rebellion returned, the commiſſion of rebellion is al- 
ways produced, and is in the hands of the counſel who makes 
the motion, and he delivers it into court to be left with the 
egiſter. 
: Beider a ſequeſtration can iſſue, a non eff inventus muſt be re- 
turned by the ſerjeant at arms, unleſs the party be a peer or 
peereſs of the realm, a member of the Houſe of Commons, or 
an abſconding defendant proceeded againſt according to the ſta- 


Z | tute 5 Geo. 2. c. 25-3 and the reaſon of this ſeems to ariſe, in 


the firſt place, from the humane preſumption of the court, that 
noperſon could be found ſo inattentive or indifferent to their own 
intereſts as obſtinately to perſiſt in his contumacy, and permit a 


proceſs, ſo ſevere in its conſequences as a ſequeſtration, to ſue 


againſt his effects, rather than appear in obedience to the orders 
of, and abide by the judgment of the court; and, ſecondly, 
perhaps, from an inclination of the court to attribute the failure 
of the three firſt proceſſes in effectuating the purport for which 
they iſſued, to the negligence or other default of the ordinary 
officers or miniſters of juſtice intruſted with the execution of the 
ſame ; or from a ſuſpicion ariſing from the poſſibility that the 
commiſſioners in the commiſſion of rebellion, nominated by the 
complainant himſelf, might be ſo far prejudiced in favour of their 
employer as not to execute their commiſſion with fidelity; the 


court therefore for one or other of theſe reaſons, never permits 


the proceſs of ſequeſtration to iſſue till it is thoroughly ſatisfied, 
by the non oft inventus being returned by its own officer, that the 
contumacy of the defendant is a wilful one, and the conſequence 
of his own default, | 8 EE 
After any order for a ſerjeant at arms ſhall be granted, the 
regiſter ſhall draw up the ſame, and at the requeſt of the ſer- 
jeant at arms deliver it to the ſerjeant or his deputy; and the 
ſaid order is not to be diſcharged, nor the contempt thereupon, 
without the ſerjeant's fees be paid, and a certificate under his 
hand teſtifying the ſame,” Vide Ord. Can. 4 Nov. 26 Car, 2. 
1674. And this order is revived by order, bearing date July 13. 
1 Fac. 2. 1685. This farther order is alſo revived by an order 


of the 12th of June 6 W. 3. 1694 whereby it is likewiſe or- 


dered, that the counſel moving for a ſerjeant at arms ſhall imme- 
diately, in court, deliver to the regiſter the commiſſion of re- 
bellion, and if vequired, name the clerk in court. 
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petition of the ferjeant at arms, ſetting forth that he is inritled 


commiſſion of rebellion ; his Lordſhip declared that no ſequeſtra. 
tion can regularly iſſue to ſequeſter the eſtate of any perſon who 


or decree of this court, (unleſs for contemptuous lan,;uage, or 


tration might regularly iſſue, according to the ancient uſage and 


who procures a warrant thereon, ſigned by the Lord Chancellor; 


under it. The return which he makes upon the back of th: 
Warrant muſt be filed at the report office before a ſequeſtration 


0 


wo  _. SFRJEANT AT ARMS. 


By order, bearing date May 13. 7 Geo. 1. 1721. upon the 


to take all perſons into cuſtody, who ſtand in contempt to a 


cannot be found, but upon th: return non eft inventus of the ſer. 
jeant at arms, and therefore ordered, that from thenceforth, 
where any perſon was in contempt, either for want of an ap. 
pearance or anſwer, or for not yielding obedience to any order 


the beating or abuſing any perſon in the ſervice of the proceſs of 
this court, or other contempts of the like nature, the ſerjeant 
at arms ſhould apprehend and bring the contemner to the bar of 
this court to anſwer ſuch contempt z but if the contemner could 
not be found, then to return non ęſt inventus, to the end a ſequel. 


practice of this court ; and that proceſs ſhould for the future 
iſſue accordingly ; and that it ſhould be made a part of all orders 
for giving time to anſwer, or for doing any other act, upon the 
party's entering his appearance with the regiſter ; that the party, 
when he enters ſuch appearance, ſhould likewiſe conſent that 2 
ſerjeant at arms ſhould go againſt him, as upon a commiſſion of 
rebellion returned nor eff inventus in caſe of non-compliance, 
And the ſaid order was ordered to be hung up in the Regilter' 
and Six Clerk's office, that all perſons might take notice thereof, 
and yield obedience to the ſame. Fs 

Note, Theſe different orders ſeem to have been made in conſe. 
quence of ſome abuſes (which had crept into the practice of i- 
ſuing ſequeſtrations) prejudicial to the ſerjeant at arms. Vid. 
Prec. in Chan. 553, 554, 555, ex parte Fephſon, in which the 
abuſes complained of are ſet forth at large. 8 

The order for the ſerjeant at arms being drawn up, paſſed, 
and entered, the clerk in court or ſolicitor gives it to that ofhcer, 


and at the return thereof certifies in what manner he has aCd 


can regularly ifſue : and the coſts are not ſettled as upon the for 
mer proceſſes, but are to be taxed by the clerk in court for the 
plaintiff and defendant, and are according to the diſtance the 
ſerjeant has to ſeck for the party: and the party taken upon thi 
proceſs muſt clear his contempts, and pay the coſts, before be 
can be releaſed ; and if it be in execution, he muſt be detainel 
in cuſtody and brought into court, and upon motion, committed 
to the Fleet until he perform the matters decreed. 3 lth. 56 


. 


CHAPTER NK. 


Sequeſtration. 


TT has been aleady obſerved in the introductory part of this 


work, that violent was the ſtruggle between the courts of 
law, and of equity, before this proceſs obtained its final eftabliſh- 
ment; and the arguments which were adduced againſt the ex- 
ertion of this extraordinary power by the court of Chancery, and 


thoſe which the advocates for its eſtabliſhment reſorted to in 


ſupport of it, having been before mentioned at large, a repetition 
of them in this place will be unneceſſary. See in 1 GG. Caf. g1. 


Hyde v. Petit of the Riſe and Progreſs of Sequeſtrations. Fl | 


1% | 
T he proceſs of ſequeſtration therefore is a writ or commiſſion 
ſometimes directed to the ſheriff, but which is moſt uſual, to four 
or more commiſſioners of the complainant's own nomination, 
authoriſing them to enter upon the real and perſonal eſtate of 
the defendant, and take the rents, iſſues, and profits into their 
hands, and keep poſſeſſion of, or pay the fame as the court ſhall 
order and direct, until the party who is in contempt ſhall do that 
which he is enjoined to do, and is ſpecifically mentioned in the 


writ: and this writ may be moved for upon a non eff inventus 


returned by the ſerjeant at arms; when, upon producing his cer- 
tificate of ſuch return, which is in the hands of the counſel mak 
ing the motion, the ſame is granted of courſe : and the order for 
a ſequeſtration being drawn up, paſſed, and entered, is to be left 


with the plaintiff's clerk in court, together with the names of 


the perſons whom the plaintiff chuſes to have inſerted as com- 
miſhoners, and the clerk in court will make out the writ, the 
form whereof is as follows ; | 


« George the Third, by the Grace of God, of Great Britain, 


France, and Ireland, King, Defender of the Faith, and ſo forth, 


To - Here name the commiſſioners that are ſequeſtrators ) 
Whereas 4 B complainant exhibited his bill of complaint into 
our court of Chancery againſt C D defendant ; and whereas the 
ſaid C D being duly ſerved with a writ iſſuing out of our ſaid 
court, commanding him, under the penalty therein mentioned, 
to appear to, and anſwer the ſaid bill, hath refuſed ſo to do, and 


| thereupon-all proceſs of contempt hath iſſued againſt him unto a 


ſerjeant at arms: And whereas the ſaid C D hath of late ab- 


ſconded, and ſo concealed himſelf that the ſerjeant at arms hath | 


not been able to find him, as by the certificate of the ſaid ſer- 
| N | jeant 
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all the mefluages, lands, tenements, and real eſtate of the ſaid CD; 


. furnames, and indorſe thus: © A commiſſion of ſequeſtration again nf 


court gives this commiſſion to the bag-bearer of the Six Clerk's 
office, to be ſealed ; which being done, he leaves it at the clerk's 


eſtate of the party againſt whom the commiſſion of ſequeſtration 


for the ſequeſtrators to ſell and diſpoſe of the goods of the party, 
and keep the money in their hands, or bring it into court, as the 


time to time, of what they have ſeized, as the court directs; 
the money into court, as the court ſhall direct, to be put out at 
ney is not uſually paid to the plaintiff, but is to remain in court 
tempts; and then, whatever hath been ſeized by virtue of the 


| the court hath the whole under its power, and acts therein ac- 
Fording to the cquity and circumſtances of the caſe, 


292 SEQUESTRATION. 


jeant at arms appears: Know ye therefore that we, in confidence 
of your prudence and fidelity, have given, and by theſe preſents 
do give to you, any three or two of you, full power and autho- 
rity to enter upon all the meſſuages, lands, tenements, and real 
eſtate whatſoever, of the ſaid. C D, and to take, collect, receive, 
and ſequeſter into your hands, not only all the rents and Profits 
of the ſaid meſſuages, lands, tenements, and real eſtate, but alſo 
all his goods, chattels, and perſonal eſtate whatſoever : and there. 
fore we command you, any three or two of you, that you do, at 
certain proper and convenient days and hours, go to and enter upon 


and that you do collect, take, and get into your hands, not only 
the rents and profits of all Eis ſaid real eſtates, but alſo all his 
goods, chattels, and perſonal eſtate, and keep the ſame under 
ſequeſtration in your hands until the ſaid C D ſhall fully anſwer 
the complainant's bill, clear his contempts, and our ſaid court 
make other order to the contrary. Witneſs ourſelf at Weftmin- 
day of in the year of our 


To this ſubſcribe the Maſter of the Rolls and the Six Clerks 
C D defendant, at the ſuit of A B complainant.” The clerk in 
ſeat in the office, to be given to the ſolicitor when he calls, 

The commiſſion of ſequeſtration being ſealed, the ſequeſtrators 
therein named proceed to ſeize and ſequeſter the real and perſonal 
iſſues: and the plaintiff's counſel may move and obtain an order 


for tenants to attorn and pay their rent to the ſequeſtrators, or 


court ſhall direct: and theſe commiſſioners are accountable to the 
court, and are to act in the execution of their office according to 
the directions of the court; and they are to make returns from 
and are to account for what comes into their hands, and to bring 
intereſt, or otherwiſe as ſhall be found neceſſary : but this mo- 


till the defendant has appeared, or anſwered and cleared his con- 


ſequeſtration ſhall be accounted for and paid to him : however, 


[t 


* 
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It was moved, that the irregularity of a ſequeſtration might 
be referred to the deputy, which was taken out againſt the de- 
fendant for not appearing, by reaſon of its being taken out ſooner 
than by the courſe of the court it could ; and yet the ſequeſtra- 
tors had taken the goods off the premifles, and threatened to fell 
them. The Chief Baron ſaid, That as to the carrying the goods 
off the premiſſes, it was clear the ſequeſtrators could do that, be- 
cauſe a ſequeſtration upon meſne proceſs anſwers to a diftringas 
at law. But the court agreed, that the ſequeſtrators could not 
ſell the goods A. 1729. in Scac'. Barnard. Rep. in B. R. 212. 

Where ſequeſtrators ſeize the real eſtate of the party, any 
perſon who claims title to the eſtate ſo ſequeſtered, either by 
= mortgage or judgment, leaſe, or otherwiſe, or who hath a title 
paramount to the ſequeſtration, ſhall not be obliged to bring a 
WE bill to conteſt ſuch title; but may move the court, as of courſe, 
to be examined pro intereſſe ſuo > And in this caſe the plaintiff is 
to cxhjbit interrogatories in order to examine him, and for a diſ- 
. covery of his title to the eſtate; and he may be examined thereon 
accordingly; and the maſter muſt ſtate the ſame to the court, 
and the parties may enter into proof touching the title to the 
eſtate in queſtion; and when the maſter hath {ſtated the whole 
matter, the court gives judgment upon the report: And if 
it appears that the party who is examined pro intereſſe ſuo, hath a 
plain title to the eſtate, and is affected with the ſequeſtration, 
then it is to be diſcharged as againſt him, with or without coſts, 
as the court ſees fit upon the circumitances of the cafe : And 
chere may happen other circumſtances and proceedings upon a 
ſequeſtration, which cannot tall within the general rule here laid 
down, and which muſt be determined according to the nature 
of the caſe, and as it appears to the court. Vid. MV harram v. 
Broughton, 1 Vel. 180. where this proceeding ſeems recognized. 
Where a ſuit is for lands, a ſequeſtration will be granted of 
BY all the party's lands, tenements, and hereditaments, with an in- 
the WE junction for the profits of the lands, tenements, c. to be de- 
g to WS livered to the plaintiff, by the ſheriff or the commiſſioners for 
ron Ws that purpoſe named in the commiſſion of ſequeſtration : And an 
As; injunction upon a ſequeſtration is the utmolt proceſs that this 
ring court can iſſue for contempt of non-appearance, Cc. 

= A ſequeſtration may be granted either before or after hearing: 

and it may be granted againſt an infant for non-appearance z and 
By alſo againſt a peer. 2 Chan. Caf. 163. 


con. In Chancery not only the body of the defendant, but alſo his 
f the lands and goods, are liable to a ſcqueſtration: but no ſequeſtra- 


tion lics till the time for the return of the attachment is out, on 
hich the body was taken; for till then he may clear tie con- 
empt, or it for diſobedience to a decree, he may perform it. 
Hat it is reaſonable ſequeſtration ſhould lie in caſe one taken into 


Vol., I. | ; O cuſtody 
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paying his debts. Vid. 3 Will. Rep. 240, 241. 


—_— 


and upon the return thereof, a ſequeſtration. 1 Vern. 344. 


I Vaugh. 58. Sed vid. 1 Vern. 118. 166. 3Ath, 594. Hawkins L 
Crook; but vid. 2 Will. 621. 1 Veſ. 181. where it is held cont" 


' commiſſion, and not only from the time of executing it, and it 
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cuſtody by proceſs of Chancery, continues in prifoen without 


=» 
a 
K. 
Wy 
7 
2 


A ſequeſtration is uſually had of both lands and goods, when 
the thing decreed is a perſonal duty. 1 Chan. Caſ. 971. 

And it hath been ſometimes granted for money of the partic | 
in other men's hands. Toth. 173. - 

The court of Exchequer granted a ſequeſtration after a dectæ ( 
for a perſonal duty. 2 Freem. Rep. 99. - 

A ſequeſtration was granted Cole the Counteſſes of Shaft. 
bury and Gainſbrrough for the contempt in contriving and effed.W 
ing the marriage of the Earl of Shaf7/bury an infant, with the 
counteſs of Gain/borough's daughter, without conſent of his guar W 
dian, named by his father's will, and without applying to the Wl 
court. 2 Will. 110. 5 

This procefs is like an outlawry at common law ; ſo that ifi 
defendant who cannot be found to ſerve proceſs upon, is pro-|i 
ceeded againſt to a ſequeſtration, and does not then appear, you 
may proceed againſt the reſt, 1 Chan. Caſ. 139. . 

Where lands of the huſband, out of which an annuity to the 
wife iſſued, were ſequeſtered ; the huſband dying, the ſequel 
tration was diſcharged as to the annuity. 1 Ch. Rep. 247. | 

If a party does not obey a decree, all proceſs of contempt my 
iſſue againſt him; and, if not taken, the court will grant a {i 
queſtration. So if he be taken and lie in priſon, obſtinately u. 
fuſing to perform the decree, the court will grant a ſequeſtration, = 
2 Ch. Rep. 151. : ” 

A voluntary and fraudulent conveyance, to avoid an approach 
ing ſequeſtration for a perſonal duty, i is no bar to the ſequel Wl 
tion. 2 Chan. Caf. 46. , 

Upon an aſſidavit that the defendant was gone to Holland oi 
avoid the plaintiff's demand; and he having before been arreſt 
upon an attachment, and a cop corpus returned by the ſheriff, tip 
court, upon motion, granted a ſerjeant at arms againſt hin; 
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A ſequeſtration that iſſues as a meſne proceſs of the court vi 
be diſcontinued, and determined by the death of the party; bl 
where a ſequeſtration iſſues in purſuance of a decree, and u 
compel the execution of it, there, though the ſame be for a pi 
ſonal duty, it ſhall not be determined by the death of the part 


A ſequeſtration binds from the very time of awarding N 


being laid on by the commiſſioners; for if that ſhould be admit 
ted, then the inferior officer would have pus & non ligand 
poteflatem. 1 ern. 58. 
The party who takes out a ſequeſtration, ſhall not be anſwer 
able for the acts of the ſcqueſtrators, for they are the oſhcers 


the court, 1 Fern, 160, 161. | 
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If a neceſſary defendant is proſecuted regularly to ſequeſtra- 
ion, plaintiff may go on againſt the other defendants ; but ſerv- 
ing a ſabpœ na at a place where he had only once lodged, and that 
WS two years before the ſervice, is not good. Prec. in Chan. 99. 

= Scqueſtrators on a meſne proceſs are accountable for all the 
BE profits, and can retain only fo far as to ſatisfy for the contempts. 
= 1 ern. 248. | | | 

Care ought to be taken that the commiſſioners in ſequeſtra- 
tions be ſuch as are able to anſwer for what ſhall come to their 


dd. 3 hands, in caſe they ſhould be called to an account. 
the The ſequeſtrators, after they have ſequeſtered part of the 
2 eſtate, may not ſell it without leave of the court; and they are 


to behave themſelves in all other acts relating to their office, as 
the court ſhall direct. | 


iA ſequeſtration is the ff proceſs againſt a peer, or member 
pro- of the Houſe of Commons; but if there be an order for a ſe - 
you aueſtration i, againſt a peer, for want of an anſwer, and the 


7 deer puts in an inſufficient one, yet the order for a ſequeſtra- 
ion ſhall not be made abſolute, but a new order for a ſequeſtra- 
tion 3% ſhall be made. Mich. 1726. Lord Clifford's caſe, 2 Will. 
== When application is made for a ſequeſtration to the foreign 


maj 3 
a plantations, it ought to be to the king in council. 2 Will. Rep. 
tion. A ſequeſtration before marriage, and the plaintiff marries and 


- lies, ſhall not take place of the wife's dower. Vern. 118. C. 106. 
This writ is not to be granted without oath. Sin. 136. 

Sequeſtrations run upon copyholds. Vide 1 Barnard”s Rep. in 
Aſter goods, or a real eſtate are ſeized upon a ſequeſtration 


reſted E: or want of an anſwer, the plaintiff may ſtill proceed till he has 
, the got the bill taken pro confeſſo. 2 Ath. 22. Davis v. Davis. 

him An exception was taken by a ſequeſtraror to a maſter's report, 
1, becauſe he had not allowed him 65. 8 d. a day for his trouble. 

t vil Lord Chancellor: I do not remember that 6 s. 8 d. a day is an 
; bu pbſolute ſtated fee to all ſequeſtrators, whether the effects ſeized 
nd u nder the ſequeſtration are large or ſmall ; and as the ſequeſtra- 
a peer, in this caſe, has got in 40 J. in almoſt two years, I think 
par he groſs ſum the maſter has allowed him ſufficient for his 


kin ouble. 2 Atk. 557. | 
Papers had been delivered out ſeveral years ago, for the pur- 


contri 0 
ig th ſe of being examined; and ſome time ſince an order had been 
and i btained that they ſhould be reſtored. Application had been 


admit 
ligniEronally, but no writ of execution of the order had been ſerved 
ſued out, A ſequeſtration a/ under theſe circumſtances was 
loved, and the rule was granted as of courſe. 1 Brown's Chan. 


8 ep, 43h 


Wade for the return, and refuſed. The order had been ſerved 


nſ{wet 
cers a 


| NS | A motion 
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A motion for a ſequeſtration againſt a priſoner in the Fleet 
for not paying the rents and iſſues of an eſtate to a receiver ap. 
pointed by a decree of this court, was denied by my Lord Keeper 
Henley, his Lordſhip being of opinion, it was too much for : 
court of equity to order double execution. Note, the Regiſter 
produced a precedent of ſuch an order made by Lord Chancello Ml 
Aardwicke on a like occaſion; but his Lordfſtip thought the cit. 
cumſtances of the preſent caſe very different; and this was be. 
tween the Attorney General and Tancred at the laſt ſeal before 
Hilary Term 1758. Vide alſo 1Ch. Rep. 15 2. 2 Chan. Rep. 151, 
If there be a ſequeitration m/e, for want of an anſwer, again 
a member of the Houſe of Commons, and he puts in an anſue 
before the order is made abſolute, and exceptions are taken to 
the anſwer, the court will enlarge the time for ſhewing caut;, 
till it appear whether the anſwer is ſufficient. 3 Att. 740. B 
ler v. Raſhfield. _ . | | 5 

It is not of a great many years ſtanding that the court has or 
dered goods to be fold, to ſatisfy payment after a decree ; but 
is very lately that the court has ordered it for a collateral con- 
tempt in proceedings before a decree, which the court does na 
in aid of its proceedings. 1 V. 180. Wharrem v. Brought, Wl 

Defendant was in contempt for want of appearance; and a kW 
queſtration iſſued ; under which poſſeſhon had been taken «ie 
great part of his perſonal property. Upon motion for an ord 
on the ſequzſtrators to ſell, the Maſter of the Rolls expreſſedi 
doubt, whether any ſale could be directed further than to pl 
the expences. 1 Vez. Jun. 86. _ f 
The Lord Chancellor refuſed a ſimilar motion, a ſequeſtratinſ 
on meſne proceſs being only to found the further proceſs of takin 
the bill pro confeſſo. 3 Bro. Rep. 72. 5 

Petition to have periſhable goods, taken under a ſequeſtraum 
for want of an anſwer, fold. The court refuſed to do it till beg, 
ing of the cauſe, and ordered the petition to come on at the (an 
time with the cauſe. They came on together, and the hid, 
taken pro confe3 againſt the defendant, and the goods ordered 
be ſold by auction, and the money to be paid into the Bank, wht 
ject to the further order of the court. Ambler 421. .= 

Sequeſtrators having levied 600 J. from the rents and pro's 

of an eſtate, they moved to bring the ſame into court upon 1] 
ſeparate account for their indemnity. It was inſiſted, thi 
defendant had cleared her contempt, the money levied ought! TX 
be paid to her. But the court granted the motion, as the eli 

Was ordered to be ſold for payment of debts, and therefore! 
liable to creditors in the firſt inſtance. 1 Ye. Jun. 89. 

If the ſequeſtration be after a decree for money, it is uſual 
grant it of the land out of which, &c. and of all other the pi 
real and perſonal eſtate, the rents and profits to be paid the p? 
to whom the money is decreed, till the money and coſts arc '® 

1 | * 
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ect, : fed: and if the decree be of lands alſo, the court grants an in- 
ap- junction for the poſſeſſion of the lands. Pract. Reg. 320. 


per A ſequeſtration hath been ſometimes granted for money of the 
or 2 parties in other men's hands. Toth. 173. | 

iter When the defendant ſtands out all proceſs of contempt, and 
o cannot be found by the ſerjeant at arms, or reſiſts the ſerjeant, 
ci- or makes reſcous; a ſequeſtration ſhall be granted of the land in 
” = queſtion : and if the defendant do not render himſelf within the 
tore 


& year, then an injunction ſhall be granted for the poſſeſſion. Bid. 

zu Prat. Reg. 330, 331. | 

ank When proceſs is carried on to a ſequeſtration againſt lands of 

[wa BE the father, and he dying, it may be had againſt the ſame lands 

n 0 BE in the hands of the heir: but it hath been held otherwiſe when 

wi BE the decree was for a perſonal duty only. 2 Chan. Rep. 244. 

Bu. vid d Wharram v. Broughton, 1 Veſ. 180. to the ſame purpoſe; 
but J. alfo 3 4th. 194. contra. | 

5 0-8 Were lands of the huſband, out of which an annuity to the 

ut WE wite ue d, were ſequeſtered ; the huſband dying, the ſequeſtra- 

co tion was diſcharged as to the annuity. 1 Chan. Rep. 247. 

na A voluntary and fraudulent conveyance to avoid an approach- 

. ing ſequeiication for a perſonal duty, is no bar to the ſequeſtra- 

4 tion. 2 Char. Caf. 46. | 

n (Re 

7 I] O the Writ of Diſtringas, 

ö 


W HEN a corporation aggregate is made defendant to a bill, 
= Y and refuſes to appear to, or anſwer the ſame, or perform 
ati the decree of the court, being (as Sir Zdw. Che ſays) inviſible and 
aku exiſting only in intendment and conſideration of law, it cannot 
be attached ; and therefore, inſtead of an attachment, the pro- 
ate ceſs which is uſed to enforce from a corporation an appearance 


hen WE to a biil, or an obedience to the decree or orders of the court, is 
ae a di/fringas, which is directed to the ſheriff of the city or county 
] wi wherein ſuch corporation is reſident; this writ is made out by 
ed the clerk in count, a proper affidavit of ſervice of the ſubpena 
„u being left with him, the form whercof is as follows: 10 Rep. 32. 
r © George the Third, by the grace of God, of Great Britain, 
i I | France, and Ireland, King, Defender of the Faith, and ſo forth: 
be Lo the ſheriff of the county of „greeting. We com- 
ph mand you to make a diitreſs upon the lands and tenements, 
oſt goods and chattels, of within your bailtwick, ſo as neither 
by the ſaid „ nor any other perſon or perſons for hem, may 

| lay his or their hands thereon until our Court of Chancery than 
alt make other order to the contrary; and in the mean tune, you 
an re to anſwer to us for the ſaid goods and chattels, rents, and 
pn profits of the ſaid lands, fo that the ſaid — may be com- 
- Gt pelled to appear before us in our faid court of Chancery, where- 
* | : 0-3 | ſoeyer 


CTY 
EO * youu. wo 


dS op 
— 


—— 
— ENS 


. 
Wok ts ES 


* » * 5 ** > 
. 


CSS ITS? 


"I ä — 
2 9 q 

. 2 

— 5 9, S3 ©. jay > 5 
e 


r 5 


n 


* #5 op 
— 
— 


— — my — 
= — — — 


— 


_ * rind ng 2 . 
. * 


198 DIS TRINGAS. 


as our ſaid court ſhall make in this behalf; and hereof fail not, 


after this is returned, and the corporation ſtill perſiſts in its con- 


ſaid corporation; which ſequeſtration cannot be diſcharged til 
commiſſioners their fees for ſequeſtering; and then it will be 


iſſues, upon the alias diſtringas 4 7. on the pluries diftringas, he 


queſtration is granted. 


ſoever it ſhall then be, there to anſwer to us, as well touching 
a contempt, which they, as it is alledged, have committed againſt 
us, as alſo ſuch other matters as ſhall be then and there laid to 
to their charge; and further to perform and abide ſuch order 


and bring this writ with you. Witneſs ourſelf at JYe/minſter 
the = day of in the —— year of our reign.” 


Indorſed, © By the court, at the ſuit of A. B, for want of an ap- 
pearance, or anſawer (as the caſe is).“ | 
This writ muſt alſo be entered with the regiſter in the ſame 
manner as an attachment; and this writ when ſealed muſt be 
delivered to the ſheriff, who is bound to make a return thereof 
after it is returnable ; and there muſt be fifteen days between 
the teſte and return. 25 Tn 
When the ſheriff has made a return, and the corporation ſtands 
out in contempt, you carry it to your clerk in court, who there. 
upon makes an alias diſtringas, which is the ſame with the di 
tringas, with this difference, that after the words, We command 
you, add the words, „arg we have before commanded you, to make 
2 diſtreſs upon the lands and tenements, &c.; and then deliver 
this alias diſtringas to the ſheriff, who muſt make a return thereof; 
and there muſt be fifteen days between the teffe and return: and 


tempt, you carry the return to the clerk in court, who there- 
upon makes out a pluries diſtringas, which is the ſame with the 
diſtringas, with this difference, that after the words, We con- 
mand you,” add the words, * as wwe have twice before commanded 
yon, to make a diſtreſs upon the lands, tenements, &c. 
When this is returned by the ſheriff (and there muſt be fifteen 
days between the ze//e and return), a ſequeſtration may be moved 
for againſt all the lands, tenements, goods, and chattels of the 


the corporation has performed what it is enjoined to do, and pay 
the coſts of the ſeveral difringar and the ſequeſtration, and the 


a motion of courſe to diſcharge the ſequeſtration. 
Note, Upon the firſt writ the ſheriff generally levies 40-.; 


levies the whole property; and on the return of the pluries, a ſe- 


When a ſequeſtration is once awarded againſt a corporation, 
it can never after come and pray to enter its appearance, as i 
might have done on the diſtringas, which iſſues for that very put- 
poſe to compel from the corporation an appearance; but the ap- 
pearing being paſt, the proceſs muſt go on, becauſe the appear 
ance being only in favour of liberty, can be of no ſervice to? 

| | . 3% MT pores. corporation 
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DISTRINGAS 1 
corporation which cannot be committed : and though the ſervice 
of the writ of execution of a decree againſt a corporation, was 
upon the governor of the company only, who has no power over 
the company's caſh, and could not pay the money decreed ; and 
it was ſaid, that ſervice ought to have been on the committee; 
but this was over-ruled, for then if the committee would not 
meet, or not admit the party in to ſerve them, there could be no 
ſervice. Prec. in Chan. 129, 130, 131. Harvey v. Eaft India 
Company, Vide alſo 2 Vern. 395. | 

When corporations are ſued here in their political capacity, 
they anſwer under the ſeal of the corporation; and muſt ſue and 
defend by attorney: but if all thoſe of which the corporation 
conſiſts, be charged as private perſons, they muſt anſwer upon 
oath. Toth. . | 

Having now conſidered the ſeveral proceſſes of contempt in uſe 
in this court, it may not be improper to treat of the nature of con- 
tempts in general, and to ſhew what circumſtance or aCt of a 
party conſtitutes a contempt, 


Of Contempts in general, 
Cour Err is a diſobedience to the court by acting in op- 
poſition to the authority, juſtice, or dignity thereof: and 


it commonly conſiſts in a party's doing otherwiſe than he is en- 


joined to do,. or not doing what he is commanded or required 
by the proceſs, order, or decree of the court; ſometimes a con- 
tempt is incurred by oppoſing the execution or ſervice of the 


. | proceſs of the court, or uſing force to the party that ſerves it, 


or by ſpeaking in terms of ſcorn, reproach, or diminution of the 
court; or of its proceſs, orders, officers or miniſters executing 
or ſerving ſuch proceſs or orders: ſo it is a great contempt to 


terrify a witneſs that is to be examined, or to forge or counter- 


feit the proceſs or ſeal of the court. Pract. Reg. 9g. Bid. 


Where oath is made of a miſdemeanor in beating or abuſing 
a perſon ſerving any proceſs of this court, the perſon offending 
is to ſtand committed upon motion, and muſt anſwer the con- 


W tempt in vinculis ; and it is conceived, that, in this caſe, the oath 


of the party is ſufficient to ground the attachment againſt the 


= offender, for who is to prove the abufe but the party abuſed ? 
| he may attend the court, and ſhew every wound and hurt he 


has received: and this abuſe is often done in ſo private a man- 
ner, that there is no way left to prove it, but by the oath of 
the party abuſed; and if this ſhould be diſcouraged, no proceſs 
of the courts would ever be ſerved ; and the court are bound to 
uſtify their own honour and authority in this particular point. 

04 But 
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But a peer may abuſe, Oc. as Alben as he les, for his per- 
| ſon being ſacred, he is out of the reach of the court, and they 
cannot come at him, as in the caſe of a commoner. This was 
ſo in the caſe of Denne and Lord Delaxware, where the party was 
abuſed in the ſervice of the proceſs of the court, and went 
without remedy. 

So where affidavit is made by a perſon, of ſcandalous « Or con- 
temptuous words againſt the court or the proceſs thereof, the 
party offending ſhall be committed on motion, and muſt anſwer 
his contempt in vinculis. And in this laſt caſe, a ſingle afhdavit 
is always thought ſufficient to ground an attachment nf cauſa 

on, and to give the defendant a day to ſhew cauſe. 

II any ſuitor of the court is arreſted in the face of the court, | 
or as he is going or coming to attend his cauſes, (for ſo far the 
court does and will protect a man) upon complaint made thereof, 
fitting the court, they will ſend out the tipſtaves to bring in the 
bailiffs and priſoner inſtantly, and will order them forthwith to 
diſcharge him; and the plaintiff in the action, on complaint and 
oath made thereof, will certainly ſtand committed, and he ſhall 
lie by it till he petitions, ſubmits, begs pardon, and pays colts to 
the other party. 

Where a clerk in court or ſolicitor is committed for male- 
practice or miſbehaviour of his known duty, after he has laid in 
cuſtody ſome time, the court will diſcharge him upon a petition 
ſigned by him, wherein he muſt beg pardon, be ſorry for his 
contempt, and pay the coſts. _ 

All proceſs made upon any contempt is to be made out into 
the proper county where the party is uſually reſident, unleſs he 
ſha!l be at that time occaſionally in or about London; in which 
caſe it may be directed into the county where he ſhall then be, 
that it may be ſerved upon him there: and he who proſecuteth 
for contempt, is to do his beſt endeavour that the precedent proceſs 
be duly executed: and if a party arreſted upon a proclamation, 
or commiſſion of rebellion, or by the ſerjeant at arms, ſhall make it 
appear unto the court by proof, that the proſecutor of thoſe pro- 
cefies hath not done his beſt endeavour to have the precedent 
proceſs duly executed, then the party ſo offending ſhall pay the 
other party coſts. Ord. Chan. Nev. 17. 7 Car. 1631. 

And if any perſon ſhall be taker. upon proceſs otherw iſe, or 
any way irregularly iſſued, the party ſo taken, firlt appearing 
unto, and ſatisfying the proceſs which had irregularly iſſued 
againſt him, ſhall be diſcharged of his contempt, and have 
his full coſts to be taz-d of courfe, either by the maſter, or 
by the fix clerk, not towards the cauſe, for ſuch irregular proſe- 
cution, from the time the error firſt grew. 

All attachments on proceſs thall be diſcharged upon the defen- 


dant's payment," or tender to the plaintiff 's clerk, and refuſal, of 
the 
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the ordinary coſts of the court ; and filing his plea, anſwer, or 
demurrer, as the caſe regularly requires, without any motion in 
court, or petition on that behalf. | 

And if after ſuch conformity, and payment of coſts (or ten- 
der and refuſal, as aforeſaid), any farther proſecution ſhall be 
had of the ſaid contempt, the party proſecuted ſhall be diſ- 
charged with coſts. | N 
And where a contempt is proſecuted againſt any man, he ſhall 
not be put to move the court, as was formerly uſed, either for 
interrogatories to be exhibited, or for reference of his exa- 
minations, or for his diſcharge when. examined ; but when he 
ſhall be brought in by proceſs, or ſhall appear gratis to be exa- 
mined upon a contempt, he ſhall only give notice of ſuch his ap- 
pearance to the attorney or clerk on the other fide, _ 

And if within eight days after ſuch appearance, and notice 
given, interrogatories ſhall not be exhibited whereon to examine 
the party; or if no reference be procured of his examination, 
nor commiſſion taken out on the other fide, nor witneſſes exa- 
mined in court, to prove the contempt within one month, then 
the party thus proſecuted ought to get an order to be diſcharged, 
and for a maſter to tax the coſts. | 

If after appearance, and interrogatories exhibited as aforeſaid, 

the party appearing ſhall depart before he is examined, without 
leave of the court; upon motion, and certificate of the ſame, 
Sc. he ſhall ſtand committed without farther day to be given 
him; and is not to be diſcharged from his contempt, until he 
has been examined, and is cleared thereof, | | 
And if he ſhall, upon his examinations, or by proofs, be found 
in contempt, and thereupon committed, he ſhall clear ſuch his 
contempts, and pay the proſecutor his coſts before he be diſ- 
charged of his impriſonment. 
And though he be cleared of his ſaid contempt, yet he ſhall 
have no coſts, in reſpect of his diſobedience in not ſubmitting to 
be examined without the proſecutor's trouble and charge in 
moving the court. | | 

All perſons guilty of any breach of the orders of the court, 
may be committed for the contempt, which is to be examined 
into upon oath on interrogatories ; and if the contempt be found, 
the parties muſt clear it, and pay coſts to the proſecutor. 

There are three different ſorts of contempt: one kind of 
contempt is ſcandalizing the court itſelf; there may likewiſe be 
a contempt of court in abuſing parties who are concerned in 
cauſes here; ſo there may alſo be a contempt of this court, in 
prejudicing mankind againſt perſons betore the cauſe is heard; 
and there cannot be any thing of greater conſequence than to 
keep the ſtreams of jultice clear and pure, that parties may 
proceed with ſafety both to themſelves and their characters. 
2 Aal. 472. 5 . 
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So the caſe of Rakes, the printer of the Gloucefter — 
who publiſhed a libel in one of the journals againſt the com- 
miſſioners of charitable uſes at Burford; calling his advertiſe. 
ment a hue and cry, after a commiſſion of charitable uſes, was 
3 to be a contempt of this court, and the court committed 

m. 

There are ſeveral other caſes of this kind; one ſtrong in- 
ſtance where there was nothing which reflected upon the court, 

in the caſe of Captain Perry, who printed his brief before the 
cauſe came on; the offence did not conſiſt in the printing, for 
any man may give a printed brief, as well as a written one to 
counſel; but the contempt of this court was prejudicing the 
world with regard to the merits of the cauſe before it was heard; 
fo publiſhing a paper taxing parties in a cauſe then depending in 


this court with turning affidavit- men, was held to be a contempt 


of court, and the publiſhers committed to the Fleet. id. 
When a man is impriſoned upon mere contempts paſt, he may 
be diſcharged ex gratia after ſufficient impriſonment, or he may 
be otherwiſe diſpenſed with; but where he is impriſoned for 
non-performance of any order of court, {till in force, between 
parties, the contemnor is not to be diſcharged till he has yielded 
obedience ; but the court may diſpenſe with the performance of 
the order for a time; and ſuch as are brought in upon proceſs of 
__ contempt, muſt (if they will have their liberty) enter into bond 
to appear de die in diem, and not to depart without leave of the 
court; or elſe they will be committed to the Fleet. Prac. Reg. 
101. | | | | 
As to contempts againſt an order, the party muſt commonly 
be ſerved with the order under ſeal, before he can be brought 
into contempt for not obeying it; bur if the party was ac- 
tually preſent in court when the order was pronounced, or if 
he be an officer of the court, as a ſolicitor, it may be otherwiſe; 
and if the fact be againſt a ſtanding order of the court there 
needs no notice of it; or if it be proved that the order under 
ſeal being left with a ſervant, &c. came to the party's hand, that 
may be ſufficient foundation for a contempt. | 
When a party proſecuted on a contempt has denied it, or it does 
not clearly appear by his examinations, the proſecutor may take 
out a commiſſion of courſe, to prove the contempt ; and in ſuch 


caſe the party proſecuted may name one commiſſioner to be pre- 


ſent at the execution of the commiſſion; and may croſs examine 
the witneſſes produced againſt him to prove the contempt ; but 
he is not to examine any witneſſes on his part, unleſs he ſhall 
ſatisfy the court touching ſome matter of fact neceſſary to be 
proved for clearing the truth; and then he is to examine them 
only to ſuch particular points ſet down, and the other fide may 
alſo examine them; and the interrogatories on both fides are to 
be included in the commiſſion, Ord, Chanc. 139. 

| SY | %% 
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Where, upon a /ubpena ad reſpondendum, the party upon his 


examination ſweareth he was not ſerved ; if, upon a commiſhon 
to examine to the contempt for not appearing, the party that 
ſerved the ſulpœna, (ſo that he be not the plaintiff himſelf,) de- 
poſe that he perſonally ſerved the defendant himſelf ; this is ſuf- 
ficient proof: ſo where an affidavit of ſervice of an injunction 
is made, and the party in contempt doth on his examination deny 
the ſervice ;- if, upon a commiſſion to prove it, one witneſs 
ſwears the ſervice, that coupled with the affidavit is ſufficient 
proof of the contempt ; but to prove a contempt in not obeying 
a decree, it is ſaid there muſt be two witneſſes. | 
| Where a contempt is proſecuted againſt one, who by reaſon of 
age, ſickneſs, or other cauſe, is not able to travel; or againſt 
many perſons who are ſervants or workmen, and live a great 
diſtance from the court ; upon motion on affidavit of ſuch facts, 
the court will grant a commiſſion to examine them in the county, 
which ſhall be ſued out and executed at the charge of the perſon 
deſiring it, directed to ſuch indifferent perſons as the proſecutors 
of the commiſſion ſhall name, (as in other caſes,) and only one 
commiſſioner at the nomination of the party proſecuted ; which 
commiſſion muſt be executed in ſuch convenient time and place 
as the ſix clerk (not towards the cauſe) upon hearing the clerks 
in court on both Tides ſhall fix upon. Ord. Chanc. 140. 

A contempt in not appearing or anſwering, is commonly a 
good cauſe to grant or continue an injunction ; and where one 
in contempt had on motion got an order made in his favour, the 

court upon motion diſmiſſed it. : SER. 


 Nete.—An action on the caſe on ſtat. 23 Hen. 6. c. q. will 
not lie againſt a {heriff for refuſing to take bail on an attachment 
out of Chancery; that ſtatute referring only to proceſs in courts 
of common law. Studd v. Acton, 3 H. Black. Rep. 468. 


Of taking Bills pro Confeſſo. 


T has been already obſerved, that if a defendant abſconds 
to avoid being ſerved upon a poſitive affidavit of the fact, 
the court upon motion will fix a day for him to appear, which 
order muſt be inſerted in the Gazette, &c. in purſuance to the 
act of 5 George 2. c. 25. and if the defendant refuſes to ap- 

pear upon affidavit thereof, the bill will be taken pro confeſſo. 
| Lately the practice has been, that if a defendant appears to 
a bill, and ſtands out in contempt to a ſequeſtration, the cauſe 
is ſet down to be heard, and the record of the bill produced and 
taken pro confeſſo; but if time be given to anſwer, though after 
| | ſequeſtration, 
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ſequeſtration, and though the. anſwer be reported inſufficient, 
yet the bill ſhall not be taken pro confeſÞ : this practice of taking 


a bill pro confeſs is not of long ſtanding, the cuſtom formerly 
being to put the plaintiff to make proof of the ſubſtance of the 


bill, though the defendant ſtood out to the laſt proceſs, a ſequeſ- 
tration, 1 Fern. 224. 1 Vern. 247. ; and this method of taking 
a bill pro confeſs is conſonant to the rule and practice of the 
common law, where, if the defendant makes default by ni} 
dicit, judgment is immediately given in every caſe when the thing 
demanded is certain; but when the matter ſued for is uncertain, 
a juqgment interlocutory is given; after which a writ of inquiry 
goes to aſcertain damages, and then follows the judgment final, 
2 H. Will. 55 5. Hawkins v. Crock. Sed vid. Lord Hardwicke's 
obſervations on and objections to this caſe in Davis v. Davir, 
2 Alb. 21. Lady Abergavenny v. Lady Abergavenny, 2. Eq. Caf, 
Ab. 179. pl. 5. 85 3 

If the defendant appears to the ſulpœna, and prays a further 
time to anſwer, and has it, and afterwards ſtands out all the 
proceſſes of contempt, the bill will be taken pro confeſs, and 


though the ſequeſtration be not ſealed, or executed; but if the 


defendant has not appeared, the court will not decree a bill to 
be taken pro confeſſo, but will order a ſequeſtration againſt his 
real and perſonal eſtate, until he clears his contempt, for no 
decree can be had againſt him till he has appeared. Chanc. Rep, 
65. 10 Mod. 431. IN | 
The defendant being a priſoner in the King's Bench refuſed 
to anſwer; whereupon it was prayed that the bill might be 
Yaken pro confe}ſo, if he did not anſwer by a certain day; but the 
court was of opinion, that unleſs the defendant was in the pri- 
ſon of the court, the bill could not be taken pro confefſs ; where- 
upon he was removed by habeas corpus into the Fleet, and having 
a day given him to anſwer, and he. ſtill refuſing, the bill was 
taken pro cen fiſ, and he was ordered to be kept cloſe priſoner. 
Chan, Rep. 50. | 5 N 1 | 
So where the defendant being a prifoner in York gaol, and 


the demand fo trifling, it would not bear the expence of re- 
moving him by habeas corpus to the Fleet, it was moved to fave 


this expence, that for want of an appearance the bill might be 
taken pro confeyſo. | | | 
Lord Chancellor ſaid, he could do nothing in this ſummary 
way, but the plaintiff muſt proceed in the uſual method pointed 
out by the 57h Geo. II. c. 25. the © act for making proceſs in 
courts of equity eſfectual againſt perſons who abſcond and can- 


not be ſerved therewith, or who refuſe to appear z** and though 


for ſome time, after making this at, there was a doubt whether 
it extended to bills of revivor, where defendants refuſed to ap- 


pear to, ſuch bill, it is now ſettled that it does; and * 
| ; So | the 
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the plaintiff muſt have recourſe to, the ordinary remedy, and 
the motion was denied. 3 Att. 655. 

Where the defendant is in cuſtody upon proceſs of contempt, 
(after appearance, ) and being brought into court, and hearing the 
bill read to him, and he is required to anſwer, but obſtinately 

refuſes ſo todo; in this caſe the court will order the bill to be 
taken pro confeſſo. Moſeley 384. 

And if the defendant demur, and the demurrer be over-ruled _ 
and the defendant ordered to anfwer, if he refuſes, the bill may 
be taken pro confeſſo. | 

A Quaker being in contempt for not anſwering upon oath ; 
and he being by order brought to the bar, the Lord Chancellor 
admoniſhed him of the peril of perſevering ; but he ſtill refu · 
ſing to anſwer upon oath, the bill was taken pro confeſſo. 2 Chan. 

Caſe 237+ A 

But it is preſumed, if a Quaker will now put in his anſwer 
upon affirmation, it is ſufficient 3 but if he refuſes, then the bill 
may be taken pro confeſſo. 

Plaintiff brought her bill againſt deſeidant for an account of 
profits, &c. and after defendant. had fully anſwered, plaintiff 
amended her bill three times, to which defendant put in three 
ſeveral pleas and demurrers, which had been all over-ruled, and 
the defendant ſtood in contempt to a ſequeſtration for not an- 
ſwering the amended bill; the plaintiff now moved for liberty 
to ſet down the cauſe on the ſequeſtration, in order that the bill 
might be taken pro confefſo, when it was objected that there being 
an anſwer to part (viz.) the original bill, the bill could not be 
taken pro confeſſo, becauſe part was fully anſwered and denied, 
and the caſe of Hawkins v. Crooke was cited in ſupport of this 
argument. 2 Will. 556. et antea pag. 274. 

On the part of the plaintiff it was urged, that if the defen- 
dant, by anſwering part, and refuſing to anſwer the moſt ma- 
terial point of all, ſhould prevent the bill's being taken pro con- 
feſſo, that would put the plaintiff in a much worſe condition 
than not anſwering at all, and would encourage defendant by 
this method to clude the juflice of the court; and as to Hawkins 
and Crooke, defendant in that caſe was willing and defirous to 
put in a fyll anſwer, and that liberty was at length given him 
by the court. 

Lord Chancellor ſaid, that this is an vntrodden path, and as 
there are no precedents to direct, we muſt go upon the reaſon 
of the thing. At law, after the party has appeared and is in 
the court, if he makes default, judgment is given for the whole 

demand; and if in treſpaſs, defendant pieads only to part, and 
ſays nothing to the reſidue; plaintiff may take his judgment im- 
mediately for what is not anſwered ; ; and courts of equity form 


their * upon the ſame plan when the party is in court: 
and 
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and it is a ruriſdiftion which ſeems abſolutely 3 and ex- 
erciſed by all courts, that when they have the parties once before 
them, they ſhould have it in their power to determine upon the 
right, and therefore ſeemed ſtrongly to incline that the bill ſhould 
be taken pro confeſſo quoad the particulars not anſwered : but the 
defendant offering to anſwer by the next term, except as to mat- 
ters of account, no order was made upon the main queſtion, 
4 Vin. Abridg. 446. pl. 1 Vid. alſo Davis v. Davis, 2 Ath. 24. 
in which caſe Lord Hardawicke's reaſoning and opinion upon this 


ſubject will be found at large. 


After an order to take bill pro confe 72 merely putting in an 
anſwer is not ſufficient to ſet aſide the order, but the defendant 
muſt apply upon ſome reaſonable . 2 Bro. Ch. 


Rep. 279. 


C 20% J 


CHAPTER I. 


Of the various modes of defence to a Bill, and firſt of An- 
wers, under which head 1 ſhall treat ſeparately—Of the 
time in which a Bill is to be anſwered—Of the manner 
in which an Anſwer is taken and filed—Of the matter to 
be contained in it Upon what occaſion it may be amended 
| —Of the mode of excepting to an Anſwer for inſufficiency 
—Of referring the ſame for ſcandal or impertinence—Of 
exceptions to the maſter's report of an Anſwer being inſuf- 
ficient, ſcandalous, or impertinent—Of further Anſwers, — 
And firſt, 2 


Of tbe time in 3 4 Bill is zo be anſwered, 


Defendant having appeared, and taken an office copy of 
A the bill his folicitor is to lay the ſame, or a copy thereof, 
before counſel, together with inſtructions for the anſwer, who 
will adviſe him either to anſwer, plead or demur thereto, - as 
the nature and circumſtance of the caſe may require. | 

| Adefendant has in all caſes, by the courſe of the court, eigh 
days, exclufive of the day of appearance, to anſwer the plaintiff's 
bill; but if the defendant cannot within that time complete his 
anſwer, the court will, upon application grant him three orders 
for time, and the length of time limited or allowed by theſe 
orders depends upon the reſidence of the defendant. 
So if the defendant reſide within ten miles (which is called 
a town cauſe,) or within twenty miles of London; upon the 
firſt application for time, the court makes an order for one 
month; upon the ' ſecond application a defendant may obtain 
another order peremptorily for three weeks; and a third order 
for a fortnight may be obtained upon the defendant undertaking 
or conſenting by his counſel or clerk in court to pray no further 
time. | 
Regularly the firſt of theſe three orders ought to be obtained 
and ſerved, before the eight days for anſwering are elapſed ; and 
allo each ſucceſſive order for further time, ought to be lerved 
before the precedent order expires; but this is rarely or never 
attended to, the plaintiff's clerk in court uſually giving the de- 
fendant an opportunity of getting an order for time; for al- 
though the time for anſwering has expired, without any anſwer, 
plea.or demurrer being filed, by the courteſy of the office, the 
defendant's clerk in court expects to be called upon by the plain- 
| Rs 
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tiff's clerk in court for an anſwer, and alſo, to have notice of 

attachment, before any attachment is actually ſealed, in order 
to give his client ſufficient notice to procure an order for time, 
On third application for time to anſwer, defendant muſt con- 
ſent to enter appearance with the Regiſter by his Clerk in Court 
in four days, conſenting that ſerjeant at arms ſhall go againſt 
him as on a commiſſion of rebellion returned non ęſt inventus, in 
caſe anſwer is not put in by the time granted. Ord, Ch. 23d 
January, 1794- 


On ſecond application for time to anſwer an 3 bill, 


or after exceptions allowed, defendant muſt conſent to ſaid 


terms. bid. 

But defendant is not precluded making application to the 
court under ſpecial terms. | 

Putting in a plea is a ſufficient compliance with orders for 
time to anſwer. 1 Bro. Ch. Rep. 55. 

It may and frequently does happen, that from the i intricacy of 
the ſubject. matter of the bill, the peculiar circumſtances of the 
defence, which the defendant has to make, or from the opera- 
tion of ſome other cauſe, the defendant is rendered unable to 
put in a full and complete anſwer within the time preſcribed by 
the ſeveral orders abovementioned : therefore, in ſuch or the 
like caſes, the defendant is at liberty to make an application to 
the court, grounded upon the particular circumſtances of his 
caſe, for further time to anſwer, and the court will grant ſuch 
further time as is reaſonable, upon condition that the defen- 
dant ſubmits to enter his appearance with the regiſter, as upon 

an attachment returned, and conſents that a ſerjeant ſhall go 
againſt him, and he muſt anſwer as well as clear his contempt, 
before he can be diſcharged : but this indulgence is only granted 
in cafes where the defendant has not incurred the diſpleaſure of 
the court, but has appeared regularly at the return of the ſub 
. 
; A ſuit inſtituted againſt a delendame reſiding above twenty 


miles from London, is termed a country cauſe; and the defen- 


daut mult anſwer in eight days, or pray a dedimus to take his 
anſwer, (to which he 1s entitled) 6f courſe, and in default of 
either, an attachment may be awarded; and a defendant ma 


country cauſe being entitled to a dedimus of courſe, he is ſeldom 


cailed upon to anſwer until the enſuing term, and then he gene- 
rally applies for a dedimus to take his plea, anſwer, or demurrer, 
(not demurring alone) which is called a ſpecial dedimus, and bs 
weeks time to return the ſame, which is granted of courſe. 
An ordinary dedimus by which an anſwer or plea can be taken, 
is made out by the clerk in court without any order, and is 
made returnable without delay; but regularly the dedimus (if the 


ſubpana was returnable the firſt day of the term) ought to be 
rcturnable 


] 
. 


le 
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returnable the laſt day of the term: though the modern prac- 
tice is to indulge the defendant with a dedimus returnable the 
firſt return of the enſuing term. When the /ubpzna was returns 
able the laſt day of the term: the dedimus ought to be made re- 
turnable the firſt return of the next enſuing term : bat the preſent 
practice is in all caſes indiſcriminately to indulge the defendant 


with a dedimus returnable without delay, or on a day certain in 


term. 
In the ſhort terms, and where the defendant lives a great 
diſtance from town, he muſt have a commiſfion with a longer 
return, than when the defendant lives nearer town; and theſe 
proceedings are generally adapted to the convenience of both 
parties, and what time the defendant ſhall have, is uſually ſettled 
amongſt the clerks themſelves. | | 

By the rules of the court, a dedimus is returnable the firſt re- 
turn of the next term, but by the practice is not returned till 
the ſecond return of Hilary and Trinity terms, becauſe the vaca- 
tions between Michaelmas and Hilary, and between Eaſter and 


Trinity terms are ſo ſhort; and this practice was allowed by the 


Maſter of the Rolls. Ig. 156. 


After a contempt duly proſecuted to a proclamation returned, 


no dedimus is to iſſue without motion, and good cauſe to ſatisfy 


the court touching the delay. | 
To obtain an order for further time to anſwer in a town 


cauſe, inſtruction muſt be given to counſel, to move of courſe 


any day in term, or at the Rolls, or on a ſeal day before or after 
the term, for the time to which the party is entitled; and when 


the motion is made, the counſel's brief is to be carried to the re- 
giſter's office, and the ſame to be left there with 4. 6 d. to 
draw up the order; and after it is paſſed, a copy of the order 


muſt be made, and entered at the fame office, for which 1 5s. 


6d. is to be paid: and the mode of ſerving this order is by de- 
hvering to, and leaving a copy thereof with the adverſe clerk in 


| court, perſonally or with his agent, at his ſeat in the Six Clerks 
office, and ſhewing him at the ſame time the original order, 
duly paſſed and entered, in order to ground an affidavit of the 


ſervice, if neceſſary to be made. | 

An order for time may alſo be obtained, which is done by in- 
groſling and leaving a proper petition addreſſed to the Maſter of 
the Rolls at the ſecretary's office in the Rolls yard, and paying 
55. 6 d. when the ſame is taken away; the petition as anſwered, 
is to be left at the regiſter's office to draw up the order, which 
s to be paſſed, entered and ſerved as before. Ord; vid, Title 
Petition, CS 

It a defendant does not anſwer in time, an attachment 


iſues of courſe, but the ſame with the cauſe thereof muſt 


be entered with the regiiterz as, that he anpcared and 
Vol, I. P | departed 


— 
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departed without anſwer ; that he did not anſwer by the day 
prefixed 3 or that he did not return the dedimus at the day, or 
otherwiſe, as the caſe ſhall require. Toth. 8. 10. 

| Where the plaintiff ſues both at law and in equity for the 
ſame thing, he will be put to make his election in which court 
he will proceed, but need not however make ſuch election till 


| purpoſe. Pract. Reg. 76. 


- 


the defendant has anſwered. 3 Will, go. | 
CHAPTER HI. 


Of the manner in which an Anſwer is taken and filed. 


F” HE anſwer being drawn or peruſed and ſigned by coun- 
ſel, muſt be engroſſed on parchment, on each ſkin of 
which there muſt be a half. crown ſtamp; if the anſwer 


is taken in town, the ſame muſt be ſworn to before one of the 
maſters attending the public oſſice; and if the defendant be 


within twenty miles of London, and unable from ſickneſs to at- 
tend at the public office, a maſter ought, in ſtrictneſs to go to 


him and take his anſwer, for which an extraordinary fee of two 
guineas is paid: ſo a defendant in a country cauſe may, if he 
chuſes, come up to town, and put in his anſwer at the public 


office; but in general his anſwer is taken by commiſſioners in 


the country, a commiſſion being firſt duly executed for that 
Antiently the commiſſion to take an anſwer was granted upon 
a ſuppoſition of the defendant's inability to travel, by reaſon af 
ſickneſs, age, or infirmity, and therefore the ſame was not 
granted, but upon oath of ſuch inability or ſome other good 
cauſe; but when the buſineſs of the court increaſed, it became 
grantable of courſe; and ſo if a defendant lives twenty miles 
from London, he has of courſe a dedimus poteffatem to take his 
anſwer. Pract. Reg. 76. Weſt. 33. Ord. Chanc. 64. 


The old rule of the court before the ſtatute of 4 and 5 Au, 


c. 16. for amendment of the law, was to ſend to the commil- 
ſioners the tenor of the bill annexed to the dedimus; and the) 
examined the defendant in taking his anſwer by this tenor, in the 
{ame manner as if they had been examining him upon interrogi- 
tories ; and in the return of the commiſſion certified the method 


in which they took his anſwer; ſo that there was no occaſion 


either for the counſel, or the party, to ſign the anſwer; but bf 
degrees the inſerting the tenor of the bill in the commiſhon wi 


done in ſo looſe a manner in the office, that it became a mer 


ballad, and was of no real uſe to the parties, and did not at al 


anſwer the end of aſſiſting the commiſſioners in framing the an. 


1 ſwer, 
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ſwer, but was a fruitleſs and unneceſſary expence; ſo that the 
act of parliament for amendment of the law very judiciouſſy 
took away the practice of ſending with the commiſſion tenorem 
bille; and therefore, as this is now omitted, it is neceſſary 
the party as well as the commiſſioners ſhould ſign an anſwer 
taken in the country. For the abuſes which prevailed during 
the continuance of this practice: Vid. Pra. Reg, 73. 74. 
3 Att. 440. | : | | | 
Lord Hardwicke taking notice, that anſwers and pleas taken 
by commiſſion in the country, were frequently returned without 
being ſigned by the defendants, ſwearing ſuch anſwers or pleas, 
by means whereof it became very difficult to frame an indict- 
ment againſt them, in caſe they ſhould be guilty of perjury in 


W their anſwer z made a rule for regulating the practice of the 


court in this reſpect, and ordered, that in future all anſwers and 
pleas, as well thoſe which ſhall be taken by commiſſion as 
thoſe which ſhall be taken before any maſter of rais court, be 


| ſigned by the parties ſwearing ſuch anſwers or pleas, in the pre- 


ſence of the maſters or of the commiſſioners, before whom the 
ſame ſhall be taken reſpectively. Ordo curie. April 27. 1748. 
2 Atk. 290. 

An anſwer in a town cauſe muſt be ſigned by counſel; 
where it is taken by commiſſion in the country, there is no ne- 
ceſlity for a counſel to ſign it: in early times, when an anſwer 
was taken by dedimus, on the tenor of the bill; the commiſ- 
ſioners being barriſters at law, the ſignature of other counſel 
than the commiſſioners was diſpenſed with; and at preſent in a 
country cauſe, where the anſwer is taken by commiſſion, al- 
though the anſwer is uſually drawn or peruſed, and ſettled by 
counſel, his ſignature does not always appear upon the record. 

In all caſes the anſwer muſt be upon oath or affirmation, un- 
leſs in the caſe of peers or peerefles of the realm, or biſhops, 
who are to anſwer upon proteſtation of honour only: but this 
ceremony is ſometimes diſpenſed with, in favour of other per- 


| ſons than peers, as in the caſe of an amicable defendant, whoſe 
= anſwer by conſent of the plaintiff, under an order obtained of 
| courſe for that purpoſe, may be taken without oath. Ord. 


Chanc. 40. 4 Bac. Abridg. 237. Sir Thomas Mears exhibited a 
bill againſt the Lord Stourton, and it was ordered that his Lord- 
ſup ſhall be examined upon interrogatories touching his title: 
and it was objected, that he being a peer of the realm ought to 
anſwer upon his honour only: and it was reſolved by Harcourt 
Lord Keeper, that where a peer is to anſwer a bill, his anſwer 
put in upon his honour is ſufficient ; but where a peer is to an- 


ſwer interrogatories to make an affidavit, or to be examined as a 


witneſs he muſt be upon his oath. 2 Salk. 512, 1 P. Will. 146. 
P 2 A dedimus 
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tained muſt be ſerved upon the adverſe clerk in court; for x 
demurrer and an anſwer cannot regularly be taken under an or. 


court, for commiſſioners' names to ſce the defendant's anſwer 
taken, or leaves a note in writing with him for that purpoſe 
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A dedimus to take an anſwer only, is termed an ordinary 
dedimus, and the ſame is made out of courſe, and an order ig 
not neceſſary: but when a defendant is adviſed to demur and 
anſwer, or plead and demur, or to demur, plead and anſwer, 2 
ſpecial commiſſion for that purpoſe muſt be obtained, which can- 
not be made out by the clerk in court without an order, and the 
order is to be applied for by motion or petition, and when ob. 
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dinary dedimus, though a plea alone may by a ſpecial ordinary 
dedimus. : 

But the court never grants a commiſſion to demur alone, for 
the ancient rule was to plead, anſwer or demur, (not demur— 
ring alone,) becauſe a demurrer is ever looked upon as dilatory, 
and the court will never indulge it by a commiſſion in delay of 
the plaintiff, becauſe the defendant may put in a demurrer alone 
without any oath, figned by counſel, and which he ought to put 
in in due time, and is not to be excuſed from it by a commiſſion, 
to the needleſs charge and delay of the plaintiff ; but by virtue 
of this commiſſion, he may put in a plea, anſwer and demurrer, 
or a plea and anſwer, or a plea or anſwer only; and if after hay. 
ing obtained an order for ſach a commiſſion, the defendant puts 
in a demurrer only, the ſame upon - motion will be diſcharged 
with coſts, though in other reſpects the demurrer might be: 
proper one. Stevenion v. Garden, 2 P. Mill. 285. Sir John Dineh 
Goodere, v. Dean and Chapter of Morcęſſer, in the Exchequer, Ann 
Domini 1777. Lee v. Paſcoe, 1 Brown's Chan. Rep. 78. 

Two commiſſioners, one on each fide, are ſufficient to take 
an anſwer ; yet generally there are two on each fide, or two for 
the one party, and for the other, one only : and each party names 
his own-commitlioners. Prad. Reg. 77. 

And no fecond commiſſion is to be had without ſpecial order 
of the court, on good cauſe ſhewn, or by conſent, 

As in commithons to examine witneſſes, prove contempts, and 
other ſpecial commiſſions, directed by the court; ſo in a joint 
eommiſſion to take an anſwer the commiſſioners agreed upon 
are to be entered iq a book for that purpoſe, to be kept by the 
Six Clerk on the other ſide, that has the carriage of the con- 


e 


miſſion, and ſubſcribed into by each ſix clerk in the cauſe, or in 


their abſence by their reſpective deputies; ſo that no alteration 
may be made of the commiſſioners? names agreed upon, but bj 
order; and the under clerk {hall not agree upon names after 
ary other manner. | 


Before either en ordinary or ſpecial dedimis is iſſued, the de- 
fendanc's clerk in court uſually calls upon the plaintiff 'S clerk ii 
cc 
Fra; 
the 
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the plaintiff's clerk in court thereupon leaves the names of two 
or more commiſſioners with the defendant's clerk in court; and 
the defendant's glerk in court naming two or more likewiſe, all 
of them are inſerted in the dedimus ; the plaintiff's clerk in court 
at the ſame time directs (as inſtructed by his client) to which 
of the plaintiff's commiſſioners the defendant is to give notice 
of executing the commiſhon : the defendant's clerk in court 
then proceeds to make out the commiſſion directed to his own 
and the plaintiff's commiſſoners : but if the plaintiff's clerk 
in court refuſes to give ſuch names, the defendant may, upon 
motion or petition, obtain an order to compel him to give in 
the names of his commiſſioners in two days, or in default 
thereof, that the defendant may be at liberty to have a com- 
miſſion directed to his own commiſſioners: the forms of which 
W petition and commiſſion are as follow: e 


6 Between A. B. plaintiff, 
. C. D. defendant. 


« To the Right Honourable the Maſter of the Rolls. 
6 The humble Petition of the Defendant, 


cc Sheweth, 75 
E <© THrar the plaintiff hath exhibited his bill againſt your pe- 
| titioner, to which he hath appeared, and your petitioner's clerk 
in court hath often called on the plaintiffs clerk in court 
for commiſhoners' names to ſee your petitioner's anſwer taken, 
which he refuſes to give to your petitioner's clerk in court. 
That inaſmuch as your petitioner lives in the county of 
E, about miles diſtant from the court, and is not in 
| contempt, nor has had any order for time to anſwer the ſaid 
bill; | | i 
« Your petitioner therefore humbly prays your Honour, 
that he may be at liberty to take out a commiſſion for 
taking his anſwer to the ſaid plaintiff*s bill, returnable 
| And that the plaintiff's clerk in court may, in 
two days after notice hereof, give to your petitioner's 
clerk in court commiſſioners names for taking your pe- 
titioner's ſaid anſwer ; or, in default thereof, that your 
petitioner may take out ſuch commiſſion directed to his 
own commiſſioner; and that all proceſs of contempt 
againſt your petitioner for want of his anſwer may be 
ſtayed in the mean time. ba 
| And your petitioner ſhall ever pray,” Ec. 


An erdinary Dedimus 0 take an Anſwer, | 
« George the Third, by the Grace of God, of Great Britain, 
France, and Ireland, King, Defender of the Faith, and ſo forth, 


P 3 


to 


anſwer to the ſaid bill n His corporal oath, upon the Holy Evan. 
geliſte, to be adminiſtred by you, any three or two of you, the ſaid an- 


when you ſhall have ſo taken it, you are to ſend the ſame cloſed 


our ſaid Chancery ' - whereſoever 
it ſhall then be, together with this writ. Witneſs ourſelf at Vi. 
minſter the — day of — i the year of our 
reign. 5 | | 


J 
„ 
* 
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toEF, GH, J K, and L 14, Gent. greeting. Whereas 4 , 
Gent. complainant hath lately exhibited his bill of complaint be. 
fore us in our court of Chancery againſt C D, Gent. defendant: 
And whereas we have by our writ lately commanded the ſaid de. 
fendant to appear before us in our ſaid Chancery at a certain day 
now paſt to anſwer the ſaid bill: Know ye that we have given 
unto you, any three or two of you, full power and authority to 
take the anſwer of the ſaid defendant to the ſaid bill ; and there. 
fore we command you, any three or two of you, that at ſuch 
certain day and place as you ſhall think fit, you go to the ſaid de. 
fendant, if he cannot conveniently come to you, and take his 


ſwer being diſtinctly and plainly written upon parchment : And 


up under the ſeals of you, any three or two ef you, unto us in 


the Rolls and Six 
Clerk's ſurnames. 


Indorſe it, By the court.” 
Label: To | (the commiſſioners) any two of 
three of them, a commiſſion to take the anſwer of C D defend- 
ant, at the ſuit of A B complainant, returnable | 


(inſert the return) on ſix days notice to the ſaid 
(plaintiff *s commiſſioner to whom the notice is to be given.) 


ARDEN, Hanmer,” 


Here put the Maſter of { 


Note, If the dedimus iſſue ex parte, the notice on the label is 
to be omitted. ö 

If the defendant is a peer of the realm, the words in italict in 
the body of the commiſſion are to be omitted, and the words i 
& hon his henour, to be inſerted in their ſtead ; if the defendant 


be a Few, the words pon the ſacred Pentateuch, or five Books f Ye 
Hoſes,” are to be inſerted. ; 8 00 
: | ur 

An ordinary Commiſſion to tale a Quaker Anſwer. pl 

4 George, the Third, &c. To (the commiſſioners) Yo 


greeting. Whereas A B. complainant hath lately exhibited his Wi 
| bill of complaint before us in our court of Chancery againſt C D; W 
and whereas we have by our writ commanded the ſaid deſe 


nd- 
ant 


s if 


jt 


[ 
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ant to appear before us in our ſaid Chancery, at a certain 4 
now paſt, to anſwer the ſaid bill; but foraſmuch as the ſai 

C D, is one of the diſſenters called Quakers, as is alledged; 
know ye therefore, that we have given unto you, any three or 
two o 2 full power and authority to take the anſwer of the 


ſaid de 


ndant to the ſaid bill upon his ſolemn declaration and 


aa tfirmation, to be made before you, any three or two of you, ac- 
cording to the form and tenor of the ſtatute in that caſe made 


and provided: f If there be another defendant not a Quaker, in- 
ſert, ** And the anſwer of the other defendant to the ſaid bill, on his 
corporal oath, upon the Holy Evangeliſts, to be adminiſtered by you, 
any three or two of you.” ] Therefore we command you, any three 
or two of you, that at ſuch certain day, and place, as you ſhall 
think fit, you go to the ſaid defendant, if he cannot conveniently 

come to you, and take his anſwer to the ſaid bill as aforefaid, the 
ſaid anſwer being diſtinctly and plainly wrote upon parchment : 


| And when you have ſo taken it, you are to ſend the ſame cloſed 


up. under the ſeal of you, any three or two of you, unto us in our 


| ſaid Chancery whbereſoever it ſhall then be, together 


with this writ. Witneſs, Sc.“ (The ſame concluſion as in the 


5 former precedent.) 


A Commiſſion to take the Anſwer of a Corporation. 
« George the Third, by the Grace of God, of Great Britain, 


I France, and Ireland, King, Defender of the Faith, and ſo forth, 


To greeting. Whereas A B complainant, hath lately 
exhibited his bill of complaint before us in our court of Chancery 
againſt C D, E F, Ce. defendants; and whereas we have by our 
writ commanded the ſaid defendants to appear before us in our 
ſaid Chancery at a certain day now paſt, to anſwer the ſaid bill; 


but foraſmuch as the ſaid C D, E F, Fc. are a body corporate, 
| and ought and have been accuſtomed to put in their anſwer by a 


general conſent; Know ye, that we have given unto you, any | 
three, or two of you, full power and authority to take the an- 


| ſwer of the ſaid defendants to the ſaid bill, under the common 


ſeal of the ſaid corporation: And therefore we command you, 
any three or two of you, that at ſuch certain day and place as 
you ſhall think fit, you go to the ſaid defendants, if they cannot 
conveniently come to you, and take their anſwer to the ſaid bill 
under their common ſeal; the ſaid anſwer being diſtinctly and 
plainly wrote upon parchment: And when you ſhall have ſo 
taken it, you are to ſend the ſame cloſed up under the ſeals of 
you, any three or two of you, unto us in our ſaid Chancery 


| —— whereſoever it ſhall then be, together with this writ. 


Witneſs, c.“ 


1 Aen. 
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| notice of under t title Infant, for which vide Index. 


A dhe to take the 3 if a . nd the 22 


F other Defendants, 


60 8 the Third, by the Grace of God, of Great Britain 
France, and Ireland, King, Defender of the Faith, and ſo ſorth, 
'To greeting. Whereas A B complainant hath lately 
exhibited his bill of complaint before us in our court of Chan. 
cery againſt CD, E F, tc. defendants; and whereas we have 
by our writ commanded the faid defendants to appear before 
us in our ſaid Chancery at a certain day now paſt, to anſwer the 


maid bill; but foraſmuch as the ſaid C D, Sc. are a body corpo- 


rate, and ought and have been accuſtomed to put in their an- 
ſwer by a general conſent; know ye, that we have given unto 
you, any three or two of you, full power and authority to take 
the anſwer of the ſaid defendants, the corporation, to the ſaid 
bill under the common ſeal of the ſaid corporation, and the an- 
ſwer of the ſaid other defendants on their corporal oath upon the 
Holy Evangeliſts, to be adminiftred by you, any three or two 
of you: And therefore we command you, any three or two of 
you, that at ſuch certain day and place as you ſhall think fit, 
you go to the ſaid defendants, if they cannot conveniently come 
to you, and take the anſwer of the ſaid defendants the corpo. 
ration to the ſaid bill under their common ſeal, and the anſwer 
of the ſaid other deſendants on their oath as aforeſiid:s the ſaid 
anſwers being diſtinaly and plainly wrote upon parchment : 
And when you ſhall have ſo taken them, you are to ſend the 
ſame cloſed up under the ſeals of you, any three or two of you, 
unto us in our ſaid Chancery whereſoever it ſhall then 
be, together with m8 Writ. Witneſs, &c.“ 


The Form of a ſpecial Dedimus zo plead, anſwer, or demur P, 


&« George the Third, &c. To ( here inſert commilſſinerd 
names) greeting. Whereas AB complainant hath lately exhi- 
bited his bill of complaint before us, in our court of Chancery, 
againſt C D defendant; and whereas we have by our writ 
lately commanded the ſaid defendant to appear before us in our 
ſaid Chancery, at a certain day now paſt, to anſwer the ſaid 
bill; know ye, that we have given unto you, any three or two 
of you, full po xer and authority, in purſuance of the ſpecial 
order of our ſaid court, tò take the anſwer of the ſaid defendant 
to the ſaid bill on his corporal oath upon the Holy Evangeliſts, 
or his plea upon his corporal oath to be adminiſtred by you, any 


% 'The form of a commiſſion to take the — of an infant, and alſo the neceſſary 
formality to be obſerved preparatory to che appointment of a guardian, will be taken 


three 


82 
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three or two of you, or his plea, or demurrer, without oath, to 


be reſpectively made to the ſaid bill: And therefore we command 


you, any three or two of you, that at ſuch day and place as you 
think fit, you go to the ſaid defendant, if he cannot conveni- 
ently come to you, and take his anſwer, plea, or demurrer, re- 
ſpectively as aforeſaid, to the ſaid bill, the ſame being diſtinctly 
and plainly written upon parchment ; and when you ſhall have 
ſo done, you are to ſend the ſame cloſed up under. the ſeals of 
you, any three or two of you, unto us in our ſaid Chancery 
———— — Whereſoever it ſhall then be, together with this writ. 
Witneſs ourſelf at Veſtiminſter the day of in the 
m— year of our reign,” 


| ARDEN, Hanmer,” 
Indorſed, * By order of court.” 


Label: 0 (here inſert names of commiſſioners) a 
ſpecial dedimus to take the plea, anſwer, or demurrer of CD de- 
fendant, at the ſuit of A complainant, returnable on 
ſix days notice to, (here inſert plaintiff *s commiſſioners to 
sohom notice is to be given)” 


To each of theſe writs the Maſter of the Rolls and Six Clerk's 
ſurnames are ſubſcribed, and alſo upon the label, and generally 
the clerk in court's name, in order to point out the clerk to whom 
it belongs, = | 

The commiſſion is given by the defendant's clerk in court to 
the bag-bearer of the office, to be ſealed, who afterwards leaves 
it at the clerk's ſeat in the Six Clerk's office, for which 6 d. is 
paid at a common ſeal, and 3 s. 6 d. extra at a private ſeal, The 


commiſſion, being thus compleated, is to be ſent to the defend- 


ant's ſolicitor, or agent in the country, to be executed; and fix 
days notice of the time and place of executing the commiſſion 
muſt be given to the plaintiff's commiſſioner ; which notice may 
be in the following form ; a ; 


«© We whoſe names are hereunto ſubſcribed, having received 
a commiſhon iſſuing out of the high court of Chancery, to us and 
others direCted to take the anſwer of C D defendant, to the bill 
of complaint of 4 B complainant z we do hereby give you no- 
tice, that we intend to execute the ſaid commiſſion on the 


day of — inſtant, between the hours of twelve and one in 
the afternoon, at the houſe of — ſituate in in the 
county of — ; at which time and place you may be pre- 
ſent, if you pleaſe, to ſee the ſame taken. 
Given under our hands the day of — 1790. 
5e To Mr. plaintiff's commiſſioner. * 
I > G H.” 


NM, 
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Were, If the commiſſion iſſue ex parte, no notice 1s . 
The commiſſioners, together with the defendant and his ſos 
 licitor, having met on the day appointed, the anſwer is produced, 
ingroſſed upon parchment, and ready prepared for [wearing 
then the commiſſion is opened by one of the defendant's com. 
miſlioners ; that being done, he interrogates the defendant thus: 
„Have you heard this your anſwer read, and do you exhibit it 
as your anſwer to the bill of complaint of ?”” To which 
the defendant anſwering in the affirmative, one of the commiſ. 
ſioners adminiſters this oath to the anden, lying b his right 
hand on the Bible or New Teſtament : 


ee You ſhall ſwear, that what is contained in a this your an- 
ſwer, as far as concerns your own act and deed, is true of your 

own knowledge; and that what relates to the act and deed of 

any other "_ or perſons you believe to be true. So help you 
God.” 


The ſame oath is adminiftered when an anſwer is ſworn i in 
town at the public office. 

The defendant figns_ his anſwer in the preſence of the com- 
miſſioners. 

The anſwer, being taken, it is to be annexed to the commil- 
fion; and the commiſſioners write the * at the foot of the 
anfwer, thus: | 


« This (plea and) 1 was taken, and the abovementioned 
CD the defendant was duly ſworn to the truth thereof on the 
holy Evangeliſts (and the demurrer of the ſaid defendant was 
taken without oath), at the houſe of E F, ſituate in the pariſh 
of in the county of on the day Of =— 
in the zoth year of the reign of his majeſty King George the Third, 
and in the year of our Lord 1790, by virtue of the commiſſion 
hereunto annexed, before us —, 


To this the commiſſioners ſign their names. 


The Caption of a Peer's 8 
8 7 his anſwer was taken upon the 9 ＋ honour of the above 
named * the Duke of Oc. 
The Caption of a Quaker's W 


FE This anſwer Was taken upon the ſolemn affirmation of the ſaid,” 
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The Caption of the Anſwer of a ſpiritual Corporation, 


de This anſwer of the above-named defendants, the Dean and Cbap- 
ter of the cathedral church of Glouceſter, was taken under the common 
ſeal of the ſaid Dean and Chapter, as by the ſaid ſeal affixed appears, 
at, &. | 


The Caption of the Anſwer of a Corporation temporal : 


& This anſwer of the above-named defendants, the Mayor, Alder- 
men, and Common Council of the city of Cheſter, was taken under 
the common ſeal of the ſaid corporation, as by the ſaid ſeal affixed ap- 
pears, at, ce . 

The caption of the defendant's anſwer is to be properly varied 
according to the nature of the thing to be ſworn to; and being 
ſubſcribed by two of the commiſſioners, the commiſſion is in- 
dorſed about the middle, thus : 


cc The execution of this commiſſion appears in a certain ſchedule, or 
certain ſchedules (if more than one ſkin), hereunto annexed; and 
underneath the indorſement, the commiſſioners are to ſign their 
names. | 

The commiſſioners ſhould be careful to obſerve great exactneſs 
and care in the caption of the anſwer : the joint and ſeveral an- 
ſwers of the defendants was on motion ſuppreſſed for irregula- 
rity, becauſe it was underwritten jurat, and not jurati, or ambo 
furati; and the Maſter of the Rolls ſaid, he had known ſuch an 
anſwer adjudged irregular. | | 

If there be ſchedules, they are all to be annexed to the com- 
miſſion, and then the commiſhon is to be made up and ſealed, 
and directed to the clerk in court of the defendant : and when 
the ſame is ſent up by any perſon not a commiſſioner, the de- 
fendant's clerk in court takes him to the public office to be ſworn 
before one of the maſters; where he ſwears, ** That he received 
the commiſſion from the hands of one or more of the commiſſioners 
therein named, and that it has not been opened nor altered ſince he re- 
ceived it. gs 

And the indorſement then is : | x 

&« 3d February 1790. Upon the oath of 4 B (the bearer of 
the commiſſion) at the public office before on | 

But if the meſſenger or bearer be ſworn at any other place, 
the indorſement mult be properly varied. | 

But if one of the commiſſioners has the carriage thereof, and 
delivers it ſealed, as aforeſaid, into the hands of the clerk in 
court, it is always accepted without oath, and indorſed thus: 


© 34 February, 1790. Received by the hands f 
one of the commiſſioners _ | 
| | Theſe 


” 


Theſe neceſſary formalities being duly obſerved, the anſwer 


may be opened; and the clerk in court enters it in his cauſe- 
book, annexes it to the bill, marks it at the top, with the day 
and year when filed, and e his name at the bottom on 
the left ſide; and then files it with his ſix clerk, of which he in- 
forms the plaintiff's clerk in court, who goes into his fix clerk's 
ſtudy-(the anſwer being by the defendant's fix clerk tranſmitted 
thither) and takes it from thence, firit making an entry thereof 
in the ſix clerk's book: but if the anſwer of another defendant to 
the ſame bill be filed before, he then proceeds as aforeſaid, ſave 
that, in this caſe, he does not annex the anſwer to the bill, but 
only writes at the bottom of the anſwer, „“ Bill with POT Tha an- 
fewer to A, i. e. the plaintiff s fix clerk, ffi led W a term with B, 
i. e. the defendant's fix clerk.” 

Note, Though no anſwer is ſtrictiy W fach till filed, nor 
to be filed until the coſts of contempt for not anſwering are pad, 
yet they are frequently filed before. 

the anſwer be taken without oath, which may be, and is in 
every day's practice done by conſent u pon motion or petition, 
and plaintiff 's conſent thereto, the order made thereon muſt be 
drawn up, paſſed, and entered, and left with the defendant's 
clerk in court, without which order the anſwer cannnot be filed; 
but when the ſame is obtained, and the clerk in court files the 
anſwer, he writes at the top thus: © Without cath, by order 
dated the =——— day of 1790.” 

There muſt be fix days notice (excluſive of the day of exe- 
cuting the commiſſion) given to the plaintiff, or ſome other per- 
ſon named (for that purpoſe) in the label of the dedimus ; and if 
notice be given upon Sunday, it may perhaps be ſufficient notice 
to juſtify an execution of the commiſſion on the Saturday next 
following. Pra#. Reg. 77. No ſecond commiſſion is to be 
granted, without ſpecial order of the court upon good reaſon to 
induce the ſame, or upon the plaintiff's own agent. Ord, Chan, 
121. 

If the party who has the carriage of the commiſſion, , negleR 
to execute it, the court will grant a new one to the adverſe 
party, and give him the carriage of it. Pract. Reg. 78. 

An attachment and other proceſs of contempt, which ifſticd 
for not returning the commithon and defendant's anſwer was 
diſcharged, paying the ordinary fees; becauſe one of the plain- 
tiff 's commiſſioners refuſed to jojn with one of the defendant's 
to take the anſwer: and a new commithon was granted to in- 
different commithoners named by the defendant. Cary's Rep. 
118. 

I by the fault of him who has the carriag: of the firſl com- 
miſſion, the other is put to unneceſiary troab'e, the court will 


order a maſter to tax him his colts , and upon cauſe ſhewn, order 
| - the 
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the party in fault to give ſecurity to pay the ſame before he ob- 
tains a ſecond commiſſion, and, if he has the carriage of the ſe- 
cond commiſhon, to pay the coſts upon that alſo, if he again 
fails. Prad. Reg. 78. 

If the party who has the carriage of the commiſſion gives no- 
tice of executing it, but does neither countermand notice in due 
time, (as three or four days before the time, or as the diſtance 
of the place or other circumſtances may require, ) nor execute it 
at the time, the court on motion, and atfidavit of facts, will 
order coſts to be taxed for the adverſe party's attendance. Bid. 

Notice being given of executing a commiſſion, the plaintiff's 
commillioners attended at the place and day from nine till twelve, 
and from one til: three, and the defendant's commiſſioners came 
not; but the anſwer was ſworn the next day: the plaintiff there- 
fore moved, that the anſwer might be ſuppreſſed 3 but the court 
ſaid, his commiſſioners ſhould have ſtaid till fix o*clock. 1bid. 78. 

Upon a motion to ſuppreſs an anſwer, becauſe one of the 
commiſſioners who took it was an attorney's clerk under age 
the court faid, If he be old enough to take an oath, he is old 
enough to be a commiſſioner to take an anſwer, 75d. 81. 

If by n.isfortune the dedinius be loſt, the court will grant a new 
one. id. 

If a defendant, having a commiſſion to anſwer only, tenders a 
demurrer to the cemmithoners, and refuſes to anſwer upon oath, 
they are to return ſuch his refuſal, and the reaſon thereof, toge- 
ther with the demurrer, and leave the ſame to the conſideration 
of the court. 3 P. Alen. 5h. 

In cafe of a foreigner not ſufficiently verſed in the Engliſh 
tongue, an order of courſe mult be obtained, upon motion or pe- 
tition, for an interpreter ; and an anſwer being engroſſed in the 
language of the defendant, a tranſlation thereof upon parchment 
mult be made by the Interpreter and annexed : the foreigner muſt 
be ſworn to his anſwer; the interpreter attending is previouſly 
iworn to interpret truly, and conveys to the foreigner the lan- 
guage of the oath; at the ſame time, he ſwears to the tranſlation 
as true and juſt, to the beſt of his ability. Ainds Prac. in Ch, 
228. Vaud. alſo Barnard, 223. The ſeparate anſwers of feme 
corerts, with the reaſon which makes the fame neceſſary, will-be 
conſidered in another place for which vide Index, under title 
Feme Covert. 

Where corporations are ſued here in their political capacity, 
they anſwer under the {cal of the Fe wi but if all thoſe of 
wich the corporation conſiſts, be charged as private perſons, 
they muſt anſwer upon oath. . Prat. Reg. 114. 

Doubted whether a ſole body po! tie muſt al wer on oath or 
not. Toth. J. 13. 
1 80 
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So when a bill was filed againſt a corporation to diſcover 
writings, the defendants anſwer under their common ſeal ; 
and fo being not ſworn, will anſwer nothing in their own preju- 
dice: ordered, that the clerk of the company, and ſuch principal 
members as the plaintiff ſhall think fit, anſwer upon oath, and 
that a maſter ſettle the oath. 1 Vern. 117. Anon. 2, 

A commiſſion to take an anſwer of a perſon reſident in a fo. 
reign country at war with us, muſt be executed in that very 
country. Ambler, 62. TOO | | 


CHAPTER Il. 
Of the Matter to be contained in the Anſwer. 


FT F the defence which can be made to a bill conſiſts of a ya- 

riety of circumſtances, ſo that it is not proper to be offered 
by way of plea, 'or if, from the accuracy with which the bill is 
framed, or the peculiar nature of the ſubjeCt matter of it, neither a 


pleanor demurrerwill hold, in all or either of theſe caſes, the pro- 


per mode of defence is by anſwer ; or if the defendant can of- 
fer a matter of plea which would be a complete bar ; but has no 
occaſion to protect himſelf from any diſcovery ſought by the 
bill, and can offer circumſtances which he conceives to be fa- 
vourable to his caſe, and which he could not offer together with 
a plea, he may ſet forth the whole matter by way of anſwer, 
and pray the ſame benefit of ſo much as goes in bar, as if it had 
been pleaded to the bill; as if the defendant inſiſts upon the 


| ſtatute of limitations by way of anſwer, he ſhall at the hearing, 
have the like benefit of the ſtatute as if he had pleaded it. 


2 P. Will. 145. Norton v. Turvill, _ = 
. To ſo much of the bill as is neceſſary and material for the 


defendant to anſwer, he muſt ſpeak directly and without evaſion, 
and muſt not merely anſwer the ſeveral charges literally, but he 
muſt confeſs or traverſe the ſubſtance of each charge; and 
wherever there are particular preciſe charges, they muſt be an- 


ſwered particularly and preciſely, and not in a general manner, 
though the general anſwer may amount to a full denial of the 


charges. Treatiſe upon Pleadings by Engliſh Bill, 246, 247- 
Vide alſo Rules and Orders in Chan. 99, 100. ed, 1739. 2 Eq. Ca. 


Abr. 67. Sel. Caf. in Chan. 5 3. 5 
An anſwer muſt contain nothing ſcandalous or impertinent; 


and to a matter charged as the defendant's own fact, it muſt re- 


gularly be without ſaying, © 'To his remembrance or belief,” if 


laid to be done within ſix years before, unleſs the court, upon 
exceptions taken, ſhall find ſpecial cauſe to diſpenſe with it: and 
as to the fact of another, which the defendant cannot ſpeak to 
| * | | WI 
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with certainty, he ought to ſay, * He has heard and conceives, 


or believes it to be true; or that © he does not believe or conceive 
it to be true; and he ought not to ſay ſimply, © that he has 
heard.” 3 

If the defendant deny a fact charged in the bill, he is to tra- 
verſe or deny it (as the caſe requires) directly and not by way 
of negative pregnant; as if he be charged with the receipt of a 
ſum of money, he muſt deny or traverſe that he hath not re- 
ceived that ſum, or any part thereof; or elſe ſet forth what part 
he hath received, and deny the reſt; thus where a bill required 
a general account, and at the ſame time called upon the defen- 
dant to ſet forth whether he had received particular ſums of 
money ſpecified in the bill, with many circumſtances reſpecting 
the times when, and of whom, and on what account, ſuch ſums 
had been received; it was determined, that ſetting forth a gene- 
ral account by. way of ſchedule to the anſwer, and referring to 
it as containing a full account of all ſums of money received by 
the defendant, was not ſufficient ; and the plaintiff having ex- 
cepted to the anſwer upon this ground, the exception was al- 
lowed; the court being of opinion, that the defendant was 
bound to anſwer ſpecifically to the ſpecific charges in the bill, 
and that it was not ſufficient for him to ſay generally that he had 
in the ſchedule ſet forth an account of all ſums received by him. 


_ Treatiſe upon Pleadings by Engliſh Bill, 247. Hepburn v. Durand, 


20th Nov. 1779, in Chan. 
90 if the fact be laid to be done with divers circumſtances, 
he muſt not traverſe or deny it literally as laid in the bill, but 


muſt anſwer the point of ſubſtance poſitively, and with certainty; | 


but the defendant is not obliged to anſwer to any matter, the 
confeſſion whereof might ſubject him to any penalty or forfeiture 
at law; ſo a counſellor, a clerk in court, or ſolicitor, are not 
compellable to anſwer what they know of their client's cauſes, ſo 
long as they act in ſuch reſpective capacities; neither is a referee 
compellable to anſwer to that which is agreed between the par- 
ties upon the reference ſhould not be diſcloſed, or made uſe of 
on either fide. Vide Clarendon's Orders, 18 Car. 2, 1 Chan. Caf. 
277. Bid. | | 

An anſwer ought not ordinarily to ſet forth deeds in hec verba; 
and though the bill prays they may be ſet forth, yet, if the de- 
fendant faith in his anſwer, he is ready to let the plaintiff have 
copies of them; or if he does not ſay ſo, but ſets forth only ſo 
much thereof as is material to be known to the plaintiff, it is ſuf» 
ficient ; and the court will order, that the plaintiff have liberty, 
at his own charge, to take copies of them, without ſending them 
to a maſter ; or order the defendant to produce them, on the 
examination of witneſſes. Ord. Chanc, 121. 


So 


_ _ ANSWER, 


So where a defendant anſwered all the circumſtances 
reſpecting his own intereſt, he ſhall not be compelled to anſwer 
the further circumſtances in the bill, ruled upon exzeptions, 

Newman v. Godfrey and athers, 2 Brown's Chan. Rep. 332 
In an anſwer to a bill to redeem, the mortgagee ought to ſay, 
he is willing to receive his money as the court ſhall direct; for 
then the court will not order him to receive it without a reaſon- 
able notice ; but if he ſays generally he is ready to receive his 
money, the court will order it to be paid immediately; fo if the 
_ defendant in an anſwer to a bill to be relieved againſt the penalty 
of a bond, ſays, he does not inſiſt upon the penalty, but is ready 
to receive his intereſt, principal and coſts, the parties ſhall be ſorth- 
with ſent to a maſter to examine what is due; ſo alſo if, in an 
anſwer to a bill to be relieved againſt an action upon the caſe at 
law, the defendant ſwears the money to be due, the court wilt 
ſometimes order a judgment to be given in debt, with a releaſe 
of errors, or the injunction to be difſolved. Prat. Reg. 14. 

In an anſwer, a purchaſer for a valuable conſideration need 
ſet forth no deeds or writings, but thoſe by and under which he 
more immediately claims: nor is it neceſſary that a purchaſer 
without notice, ſhould in his anſwer or plea ſet out the con- 
veyance at large, or the ſums or dates, but only in general 
fay, by good and ſufficient conveyances in Jaw, for a real 
and valuable conſideration in money paid: and a purchaſer may 
charge and diſcharge himſelf by his anſwer ; and ſaid, that he is 
not bound by an improvident offer in his anſwer. Jbid. Eg. Cf. 
Abr. 36. pl. 3. Watkins and Hatchet. 8 

Where the general traverſe is omitted at the end of the an- 
ſwer, ſuch anſwer is good, and not to be ſuppreſſed as improper, 
the bill being fully anſwered. 2 Vill. Rep. 145. 

Where the huſband will anſwer to the prejudice of the wife, 
who is an executrix, the court (on motion) will give leave for 
her to auſwer ſeparately. 2 Vol. Eg. Abr. Cb. | 
If a bill be brought againſt three for a joint demand, and one 
of them by his anſwer ſays, he believes and hopes to provg the 
debt paid; and the cauſe is heard upon bill and anſwer, as to 
him the plaintiff can have no decree; for though the defendant 
does not directly ſwear that the money is paid, yet his anſwer 
muſt be taken to be true, becauſe the plaintiff, by not replying 
to him, has precluded him the benefit of his proof; but upon 
payment of coſts, he may reply to the other defendants. No 
decree can be made againſt a man's anſwer, upon the proof of 
one witnefs: but an anſwer in a court of equity is evidence at Jaw 
_ againſt the defendant. Banken and Will, 1 Vern. 140. Earl of 
Montague v. Buth, 3 Chan. Caf. 123. 1 Vent. 212. 

A defendant upon his oath ſhall be diſcharged of ſums under 
40. 2 Chan. Caf. 209. Mofery, 253. S. PF). 


Although 
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Although the defendant, by his anſwer, denies the title of 
the plaintiff, yet in many caſes, he muſt make the diſcovery 
prayed by the bill, though not material to the plaintiſf's title; 
and though the plaintiff, if he has no title can have no benefit 
from the diſcovery; as if a bill is filed for tithes praying a diſ- 
covery of the quantity of land in the defendant's poſſeſſion, and 
of the value of the tithes; though the defendant inſiſts upon a 
modus, or upon an exemption from the payment of tithes, or 
= abſolutely denies the plaintiff's title, he muſt yet anſwer to the 
W quantity of land, and the value of the tithes; or if a bill is filed 
W againſt an executor by a creditor of the teſtator, the executor 
muſt either admit aſſets, or ſet forth an account though he denies 
= the debt. Vid. however Gilb. 229. Treatiſe upon Pleadings by 
= Engliſh Bill, 248. Vid. alſo Hard. 130. 188. Meſely 45. Jo. 

| On a bill to eſtabliſh an agreement for ſeparate maintenance, 
the huſband is not obliged to diſcover acts of hard uſage to his 
wife : ſo defendant is not bound to anſwer what tends to accuſe 
= him of maintenance, or of buying pretended rights within the 
W ſtatute of 32 Hen. 8. 1 Vern. 204. 3 Will. 375. Note, a per- 
ſon intereſted in the premiſes as a mortgagee (though no party 
to the ſuit) may expend money in the ſuit without being guilty 
of maintenance. : | | | 

In general, no defendant by his anſwer can affect the rights 
of other parties; but where one defendant has anſwered, and 
the others refuſed, there are inſtances wherein the court hath 
determined that the reſt ſhall be bound by the anfwer of the 
other. 3 Ath. 232. | 1 | 
A defendant is not bound by an admiſſion of a conſequence 
in law, or a conſequence in equity (though he may be bound by 
an admiſhon of a fact) for the court is to judge of the law. 
Vid. 523. So in the caſe of a ſpecial verdict at law, if the jury 
make a Wrong concluſion, the court is not bound but will judge 
by the ſact; as to a writ of error, where error in law is aſſigned, 
and the defendant, comes in and admits the error, yet the couft 
is not bound by the admiſſion, but will determine according 
to their own judgment whether it is error in law. 

If fraud be charged in a bill, it muſt be denied by anſwer, 
and not by way of plea. I Vern. 181. | | 

Where there is a joint and ſeveral anſwer by A and B, if 4 
for himſelf anſwers, and B ſays, that he has peruſed the anſwer 
of A, and believes it to be true, if B be charged with nothing 


7 Ot 


pf of his own knowledge, ſuch a relative anſwer is ſufficient; but 
W it is otherwiſe where the defendants anſwer ſeverally. Hard. 105. 
If It is a rule in equity, that the anſwer over-rules the plea, 
where the deſendant anſwers to the ſame thing he inſiſts upon 
by by his plea, for he ought not to aver it. 4 Vin. Abr. 442. Pl. 1. 
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CHAPTER Iv. 
Upon what Occaſion an Anſwer may be amended, 


F. HERE are no certain rules for amending anſwers, but 
in this the court exerciſes a diſcretion z for the amend. 
ments in an anſwer are not confined merely to miſtakes in the 
ingroſſment of the anſwer, where that has differed from the 
original draft; there are inſtances of permitting anſwers to 
be amended as to miſtakes in matters of fact; and ſometimes 
it has been amended after iſſue joined. Barnard, 51. Weodgut 
and Fuller. 1 Chan. Caf. 29. Bunb. 248. pl. 321. Toth. iz 
3 Px. Alm. 37, ek | | 
The defendant may, without notice, move to amend his an. 
ſwer in a ſmall matter; but if it be in a material point, he mul 
give notice, and the court ſometimes grants it, upon an affidait 
that the defendant was ſurpriſed therein, and payment of coſtz 
1 Chan. Caf. 29. | WED LY | 
Motion for leave to amend an anſwer in three particular, 
wherein defendant. found plaintiff miſtaken : and per curian; 
we often do it where iſſue is not joined, and it was ordered ac 
cordingly: but an anſwer was not allowed to be amendt 
barely upon the affidavit of the defendant. Bunb. 186. pl. 2 
Barnard, 57. t | H 
A bill was brought by the next of kin of a teſtator again 
an executor for an account of the ſurplus, the executor anſwer 
and waived the benefit of the ſurplus by miſtake of the law i 
that point; and though he afterwards proved it to be the teſt: 
tor's intent that he ſhould have the ſurplus, yet it was denit 
him to amend his anſwer. 1 Will. 297. 
So upon a motion to amend an anſwer by ſtriking out ti 
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offer of the defendant's bringing in his ſhare into hotch-yt 7 
upon a miſcomputation of the father's eſtate ; the Lord Chi ; 
cellor ſaid, whatever may be the right of the parties, it is in 1 
poſſible to ſuffer the defendant to amend his anſwer in the mat t 
ner he deſires; for it would be of dangerous conſquence. 2 
is true, at law they will allow you to amend, but it is in matt 

of form only; here it is an extreme different thing, for it b q. 
admiſſion of facts, as, that 1300 J. advanced by the defendant * 
father in his life-time was a full advancement. And thouy th 
if the certainty of the ſum appears, a child is not preclu6 „ 


from the reſidue of the orphanage ſhare, yet he may be bow 
by any agreement between him and his father, that this mo 
fo advanced ſhould be in full, and bar him of the reſidue af 
orphanage ſliare. It would be ſtrange, therefore, to ſtrike 
this admiſſion, and deprive the plaintiff of the benefit of = el 
25 f . | : end 
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dence, when the defendant does not ſwear that he is ſurpriſed 
into this admiſſion, or ill adviſed in ſetting it forth; and his 
Lordſhip denied the motion. 3 Alt. 523. The caſe of Rawlins 
v. Powell in 1 P. Will. 297. is a much ſtronger caſe than this 
to ſhew the reluctance with which the court permits an anſwer 
to be amended; for in that caſe there was ſtrong proof that the 
teſtator intended the ſurplus to the executor, and directed the 
ſcrivener in his will to make a bequeſt thereof to him; but that 
the ſcrivener (aid, this was unneceſſary, for that the executor 
would take the ſurplus of courſe z yet the executor was not per- 
mitted to amend his anſwer, - | 

Under particular circumſtances, a defendant was permitted 
to amend her anſwer by adding a new fact; and this was the 
caſe of the Ducheſs of Wharton, who in her anſwer referred 
to marriage articles which were executed in Spain, and conſe- 
quently made it incumbent upon her to produce them: it ſeems 
the cuſtom in Spain is to depoſit articles and other deeds in 
places appointed for that purpoſe ; ſo that an authentic copy is 
all that can be had in this caſe 3 and therefore the court was of 
opinion, that the Ducheſs ought to have liberty to amend her 
anſwer, ſo far as to ſet forth the cuſtom in Spain, with regard 
to the depoſiting of deeds. 2 Ath. 295. | 

An anſwer cannot be amended after an indictment for per- 
Jury preferred or threatened ; in order to avoid the indictment. 
Bro. Ch. Rep. 419. 8 N 
| An anſwer was amended after hearing and decree ; but this 
vas permitted upon very full affidavits of the ſolicitor and his 
clerk, that this was only a miſtake in the perſon that ingroſſed 
the anſwer from the draft, and the foul draſt produced. 
2 P. Will. 32. 5 8 | 

Anſwer not permitted to be amended by ftriking out the ad- 
miſſion of a fact, but may of a matter of law. Ambler, 65. 

No certain rules are laid down for the amendment of anſwers; 
but the moſt common caſe in which amendments are permitted, 
is, when through inadvertency a defendant has miſtaken a fact 
or date; there the court will permit an anſwer to be amended, 
to prevent a defendant from being proſecuted for perjury. 
2 Ath. 295. 55 

When upon hearing a cauſe, it has appeared that the defen- 
dant has not put in iſſue by his anſwer facts which he ought to 
have put in iſſue, and which muſt neceſſarily be in ifſue to enable 
the court to determine the merits of the caſe, the defendant 
will be permitted to amend his anſwer : and this has been par- 
ticularly done in the Exchequer, where a modus had been ſet up 
as a defence to a bill for tithes; in which caſe, if it appears 
from the evidence in the cauſe that there was probably a good 
ground for oppoſing the plaintiff's claim, though the defendant 
had miſtaken it, the court has permitted him to amend: his an- 
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ſwer: but when a fact which may be of advantage to a defen. 
dant has happened ſubſequent to his anſwer, it cannot with pro. 
priety be put in iſſue by amending his anſwer. If this appears to 
the court on the hearing, the proper way ſeems to be to order 
the cauſe to ſtand over till a new bill, in which the fact can he 
put in iſſue, be brought to a hearing with the original ſuit ; and 
a bill for this purpoſe ſeems to be in the nature of a plea puis 
darrein continuance at the common law. Treatiſe upon Suits by 
Engliſh Bill, 261. Phillips v. Gwoynne, Exchequer, Eafter 1 779, 
* but in later caſes the court has refuſed this indulgence, 


CHAPTER V. 


Of the Mode of excepting to an Anſwer for Inſufficiency, 

F the anſwer be good to common intent, the plaintiff muſt 

reply, and prove the matter of the bill to be true, if he can, 
and not inſiſt upon the inſuihciency of the anſwer : this ſeems 
to be intended as to things publicly done, and not reſting in the 
defendant's knowledge only; for the defendant ought to anſwer 
ſecret tranſactions with certainty : but if a plaintiff conceives an 
anſwer to be inſufficient to the charges contained in the bill, he 
may take exceptions to it, ſtating ſuch parts of the bill as he 
conceives are not anſwered, and praying that the defendant may 
in ſuch reſpects put in a full anſwer to the bill. 

Exceptions then are the allegations of a party in writing, al- 
ledging that ſome plea4iag or proceeding in a cauſe is inſufficient, 
or not perfectly anſwered in a certain point or points particularly 
expreſſed and ſet forth in ſuch exceptions z for the court vil 
not refer an anſwer to be examined upon the ſurmiſe of genera 
inſufficiency only. Ee, | 

And exceptions are drawn, or at leaft peruſed and ſigned by 
counſel; and care is to be taken in drawing them, for no new 
ae is to be added: and the practice in filing exceptions 
touching the inſufficiency of an anſwer, is to deliver them to the 
defendant's clerk in court, ſo ſigned on unſtamped paper, or his 
clerk or agent, at his ſeat, firſt marking them at the top with the 
day of the month and year when delivered; and this is called 
filing exceptions; and exceptions are of two kinds, viz. to 
an anſwer, or to a maſter's report. 
A plaintiff cannot refer exceptions to a firſt anſwer, unti 
eight days after they are filed, but upon a ſecond inſuthcient an- 
iwer, they may be referred immediately after the plaintiff has 
filed his exceptions z and the defendant is uſually called * 
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by the plaintiff's clerk in court, to anſwer after the eight days 
are expired; and if he ſubmits to put in a further anſwer, the 
laintiff's clerk in court generally calls for the anſwer, and gives 
notice of attachment, if it be not fortli- coming; but before the 
further anſwer is filed, the defendant muſt pay to the plaintiff 
20 5. colts for the inſufficiency of his anſwer z and a defendant 
reſiding in London, or within ten miles of it, (which is a town 
W cauſe,) is intitled to an order for a month's time to anſwer the 
exceptions z and if he reſide above twenty miles from London, 
W he may obtain by order or petition, an order of courſe for a de- 
= mus to take his anſwer to the exceptions, and ſix weeks time 
to return it z ſometimes the defendant 1s indulged with further 
time, which is diſcretionary in the court to grant, and is always 
adapted to the particular circumſtances of his caſe ſhewn to the 
court. . 
But if the defendant, upon adviſing with his counſel, con- 
W ceives his anſwer to be good and ſufficient, then he puts the 
plaintiff to obtain an order (which is of courſe) to have the ex- 
ceptions referred to the maſter, to look into the bill, anſwer, 
and exceptions, and to certify whether the defendant's anſwer 
be ſufficient in the points excepted to or not. 
| This order being drawn up, paſſed and entered at the regiſter's 
office, muſt be ſerved upon the defendant's clerk in court; and, 
upon producing the order of the reference at the office of the 
maſter to whom the reference is made, and leaving there a fair 
copy of the exceptions, the maſter will grant a warrant to be 
| ſerved upon the defendant's clerk in court to attend the reference 
of the exceptions z a copy of this warrant muſt be ſerved perſo- 
nally on the defendant's clerk in court, or upon his clerk or 
| agent at his ſeat in the fx clerk's office at the ſame time pro- 
ducing the original; for the bare leaving it at the ſeat, when no- 
body is there, or at the houſe of the clerk in court, is in ſtrict- 
neſs no good ſervice of the warrant, though that mode of ſer- 
vice is often practiſed; the warrant muſt alſo be ſerved two days 
beſore the exceptions are argued, that is to ſay, if the warrant is 
ken out on Monday, it muſt be made returnable the Wednęſday 
following, ſo that one day intervenes between the day of ſervice 
and day of attendance, and Sunday is not reckoned for this 
purpoſe as one. If the defendant's ſolicitor will not attend to 
maintain the ſufficiency of the anſwer after three warrants are 
ſerved upon him, and after attendances are obſerved by the 
plaintiff's ſolicitor at the times and places appointed by the war- 
M Waits, the maſter will proceed to make his report of the inſuf- 
8 bciency of the anſwer, according to the exceptions then before 
bim; the perſon who ſerved the warrant previouſly making oath 
of the ſervice of them upon the defendant's clerk in court : 
dus proceeding is termed an ex parte proceeding ; and the report 
| 3 23 thus 


— — — ww 


v.75". IF ey \ 8 
4 > VP Acc 2 L Fn” > — —_ — 
0 — — . * 7 8 8 7 5 Y * — 9 332 
- n 5 SD Een Fab: 3 —— * — 
- + 8 ks 1 9 oy — . * 2 . > 
9 * 5 2 3 = * * : n 2 — at, * ty * r * 5 

A — 1 1 n e AD lids 3 2 - 4 — n e — — 
n Wo — Fm TEES, oa Fa P HTS. HEHE. — Y BED I, r . Be Dna rn — ——ê— = : Z 
* tent % Th - * _ - = N Co SIS Fit: . 32 — 2 Es Bo. - n r * $a | . ; — 2 = 

. — * * * 8 . ence pt neg —— ny _ a 8 h = ; Tots 0 — = JS E's. —— 8 — - = - $— Nn Sr = Og 
3 ern eee . r TE LEON EIN IN r men * PS 3 5 2727 

f EE r r 22 c * FE 8 . v 
* * , 8 2 . T need Gao — 3 
r Y TIP * = "S714 _ 2" — - * —4 I . ws _ LEN? "TT 2 1 
* K 


— 
gens, 


ED od ab Et 
e 

4 2 alt — 
—— my 

= > 
nt: 


— ET 3 
1 
* — r 
5 — * 
K — 
— "2% CIS YE 
> 2 2 —— — 


230 EXCEPTIONS TO ANSWER. 


(which are always made payable by the ſabpœna to the plaintif 


thus made ſtates, that the maſter hath been attended by the 
plaintiff's clerk in court or ſolicitor (as the fact is, none attend. 
ing for the defendant, though duly ſummoned (as by oath made 
before him appears), c. Gb. Chanc. 99. | | 9 
But if the defendant's ſolicitor intends to inſiſt upon the ſuſſi. 

ciency of the anſwer, he muſt beſpeak a copy of the exceptions 

left at the maſter's office, or his attendance will not be allowed ; 

and when the ſolicitors on each fide attend at the time and place 

appointed by the warrant, the order of reference is produced, 

and the maſter, purſuant to the order, looks into the office copies 
of bill and anſwer, and the exceptions, the ſolicitors ſuggeſting 
to him their reaſons why the anſwer is or is not ſufficient ; but 
moſt commonly counſel are retained to argue the exceptions be- 
fore the maſter, and generally thoſe who ſigned the bill and an- 
{wered reſpectively. Giib. Chan. 101. | 

The maſter then gives his opinion upon the exceptions as to 
the ſufficiency or inſufficiency of the anſwer, and certifies the 
ſame in a report to the court: the report, when figned by the 
maſter, is taken away by the party in whoſe favour the report is 
made (paying 15 .) and carried to the report office to be filed; 
4 4. is paid for filing; and if an office copy is neceſſary to be 
taken, 1 5. 6d. is paid for the firſt fide, and 1 5. for every other 
ſide: and if the report is, that the anſwer is inſufficient, then the 
defendant is to pay (if a town cauſe) 40 s. for his anſwer being 
inſufficient ; and if in a country cauſe, where the anſwer is re- 
turned by commiſſion, 50 5. | | 
For the recovery of theſe coſts, and to compel the defendant 

to put in a further anſwer, the plaintiff ſues out a ſulpœna for the 
coits, and ſerves the defendant perſonally therewith, and de- 
mands the coſts of him, and if he refuſes payment thereof, upon 
an affidavit of the ſervice of the ſubpena and demanding the coſt 


or bearer thereof, and the bearer, whoever he is, may give a r- 
ceipt for the cofts), there iſſues out an attachment againſt the 
party for non-payment of the coſts; and ſuch proceedings are 
had for recovery thereof, by carrying on the proceedings of the 


court againſt the party contemning as is uſual in thoſe caſes 
(viz.) by proclamation, and ſo on to a ſequeſtration z but thi 
rarely or ever happens in the caſe of 40 f. or 505, coſts, whicl 
are generally paid on the ſervice of the ſubpena. 

And to oblige the defendant to put in a further anſwer to tie F 
bill, (where his anſwer is reported inſufficient,) the plaintiff's P 
not bound to ſerve him with a new ſubpœna; but he is to ſer C 
his clerk in court with a ſubpœna to put in a better anſwer, which = 

is always allowed to be good ſervice ; and to procure this writ, 3 b 

recipe, in the following form, muſt be left at the ſulpœna wy : 
„ | | 
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and 55. if one or twodefendants, and 6 d. for the additional label 
_ where there are three defendants. | | 


c Subpena, James Thompſon, to appear in Chancery, to make 
2 better anſwer, at the ſuit of Fob» Drake, complainant, return- 
able immediate. | j 
« Tefted 3d February, 1790. 
Price, ſolicitor,” “. 


The writ is in the following form, 


&« George the Third, by the grace of God, &c. to James T homp- 
ſon, greeting. 

« For certain cauſes offered before us in our ſaid Chancery, 
we command, and ſtrictly injoin you, that laying all other mat- 
ters aſide, and notwithſtanding every other excuſe, you perſonally 
be and appear before us, in our faid Chancery, immediately after 


the receipt of this writ, whereſoever it ſhall then be, to anſwer 
concerning thoſe things which ſhall be then and there objected 


to you; and to do further, and receive, what our ſaid court 
ſhall have conſidered in this behalf; and this you may in no wiſe 
omit, under the penalty of one hundred pounds; and have there 
this writ, Witneſs ourſelf at Meſiminſten the third day of Fe- 
bruary, in the thirtieth year of our reign.” | 


| Tnderſed. By the court to make a better anſwer at the ſuit of 
John Drake, complainant. | 


Label. James Thompſon to appear in Chancery immediately 
to make a better anſwer at the ſuit of John Drake, complainant, 


The writ when ſealed is left at the ſubpena office, where the 
ſolicitor calls to take it away ; the defendant muſt anſwer over in 
eight days, excluſive of the day of ſervice; or in a town cauſe 
he may obtain an order for a month generally to anſwer the ex- 
ceptions, and in 2 country cauſe an order for a commiſſion, aud 
ſix weeks time to return it; and if the anſwer is not returned 
before the time of the expiration of the order obtained by the 
defendant, the plaintiff may award the ordinary proceſs to en- 
force an anſwer, unleſs the defendant has obtained an order for 
further time, which is diſcretionary in the court. 

The maſter reporting the anſwer inſufficient in any of the 
points excepted to by the defendant, muſt anſwer again to thoſe 


parts of the bill in which the maſter conceives the anſwer inſuſh- _ 


cient, unleſs by excepting to the maſter's report, he brings the 
matter before the court, and there attains a different judgment : 
but if the defendant has inſiſted on any matter as a reaſon for 
not anſwering, though he does not except to the maſter's report, 
jet he is not abfolutely precluded from inſiſting on the fame 
bh | n — - nn 


* 
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matter in a ſecond anſwer, and taking the opinion of the court, 
whether he ought to be compelled to anſwer further to. that 
point or not. 2 Jg. 491, OE, 

Where the firſt anſwer is reported inſufficient, and the party 
taken on proceſs for not putting in a further anſwer, he after. 
wards puts in a further anſwer and pays the coſts of the con. 
tempt, (for until then, it is no anſwer), the courſe is, that he 
muſt be diſcharged ; and if the anſwer is afterwards reported 
inſufficient, you may carry on the proceſs of contempt at the 
proceſs you left off, for the defendant ſhould not lie in cuſtody 
until the maſter reports whether the anſwer is ſufficient or not, 
which may be reported either way, and that after a long time, 
In caſe of an inſufficient further anſwer, you are to take up your 


proceſs of contempt juſt where you left off, which could not be, 


if the defendant was to lie in cuſtody during that time. 2 7, 
I1t. Clubb v, Brubſon, ſed vid. 2 P. Will. 482. anon. where it is 
ſaid, that if a defendant be in contempt to a ſerjeant at arms for 
wantof an anſwer, and then puts in an inſufficient anſwer, and the 
clerk in court accepts the coſts of the contempt, this acceptance 
purges the contempt; and in the proceſs of contempt for the 
| ſecond anſwer, the plaintiff muſt begin again with an attach- 
ment, (the firſt proceſs,) and cannot begin where he left off, 
Ideo quære. | 3 1 3 3 
If an anſwer be filed in term, the plaintiff muſt deliver his 
exceptions the ſame term, or within eight days after; but if the 
anſwer be filed in tha vacation, the plaintiff hath eight days after 
the beginning of the next enſuing term to put in exceptions ; and 
they cannot be put in afterwards without an order, or conſent of 
the other ſide; and if the exceptions are not put in in time, the 
defendant's clerk ſometimes will not receive them, in which caſe 
the plaintiff muſt obtain an order upon motion or petition for 
leave to file his exceptions, which is granted of courſe, unleſs 
two terms have elapſed ſince the coming in of the defendant's 
anſwer; as if an anſwer comes in in Michaelmas term, and the 
plaintiff does not take exceptions within eight days of Huary 
term, upon application to the court, he is of courſe entitled to 
take exceptions, provided he does it within two terms, incluſive 
of the term in which he moves; but if he negleR to do it then, 
the court will not give leave but under very particular circum- 
ſtances. 3 At. 19. | 
When cauſe is ſhewn for a continuance of an injunCtion upon 
exceptions filed to the anſwer, and when the court puts the 
party upon procuring the maſter's report in four days, as it 1s 
always done in ſuch caſes, there the party is to take out and ſerve 
his warrants with all poſſible diſpatch, and a day's notice to at- 


tend is ſufficient; as, if the warrants be taken out in the morn- 


ing, to attend in the evening, becauſe the party has but 42 


1 


2 
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days to procure the report; and if he fail therein, he loſes the 
benefit of his order; but where the maſter cannot finiſh his re- 
ort in four days, the ſolicitors uſually agree that the maſter. 
ſhall date his report as within the four days, and give him a little 
longer time to conſider of it ; or the maſter may certify that the 
time is too ſhort, and the court upon reading ſuch certificate will 
allow ſuch further time as the maſter ſhall certify he wants : ſo 
in an injunction cauſe, the plaintiff ſhould file exceptions to the 
anſwer, before the defendant can have an opportunity of moving 
to diſſolve the injunction 27; for although the plaintiff, on the 
day for ſhewing cauſe, ſhew exceptions to the anſwer for cauſe 
againſt diſſolving the injunction, 2 he will be put upon term of 
procuring the maſter's report in four days, or the injunction will 
be diſſolved without further order. „ . 
If the firſt anſwer be reported inſufficient, the defendant ĩs to 
pay forty ſhillings coſts in a town cauſe; and if taken in the 
country by commiſſion, two pounds ten ſhillings; three pounds for 
a ſecond inſufficient anſwer ; four pounds for a third ; five pounds 
for a fourth; and the fourth anſwer being reported inſufficient, 
the plaintiff may move on the maſter's report filed, that the de- 
fendant may ſtand committed; and be examined upon interro- 
gatories to the point reported inſufficient ; and the defendant 
| ſhall not be diſcharged till he has put in a full and ſufficient an- 
ſwer, by anſwering thoſe interrogatories, and paid the cofts of the 
contempt ; and this rule of committing the defendant is grounded 
upon good reaſon, becauſe in this caſe the plaintiff may be held 
in hand a year or more before he obtains a ſufficient and perfe& 
anſwer, a delay which the court will never endure, | 
Second anſwer may be put in pending exceptions to the firſt. 
| 1/7, Jun. 87. : 
If the maſter reports the anſwer inſufficient in one ſingle ex- 
| ception, the defendant muſt except to the report, or ſubmit ac- 
cording to the report; if he doth not except, but ſubmits to an- 
ſwer over, he muſt take care to put in a full anſwer for having 
once ſubmitted to anſwer over, he has allowed the judgment of 
| the maſter to be good againſt him; and in this caſe he ſhall not 
inſiſt by his ſecond anſwer that he ought not to anſwer the ex- 
ceptions ; nor ſhall he in caſe of a ſingle exception afterwards 
except to the report, and bring it on for the judgment of the 
court, whether he ought tc anſwer over or not; for this he might 
and ought to have done at firſt, and there he would have had the 
opinion of the court whether his firſt anſwer had been good or 
not, which upon his ſecond anſwer he can never have, becauſe 
he has concluded himſelf by ſubmitting to anſwer according to 
the report. | | 
But it is conceived this rule does not hold good in all caſes; 
for where the maſter reports the anſwer inſufficient in three or 
Ss | 9 | four, 
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four, or more exceptions, it often falls out that one or more of 
| theſe exceptions are fatal to the party; and ſo it would appear if 


he believes to be againſt him: but as to the others, if he is adviſed 
chat his firſt anſwer is full in thoſe points, or if they are of ſuch 


that he was in that caſe concluded by the report, or bound to 


charge in the bill; and the plaintiff, in ſuch caſe, may alſo, by 


by the plea. Jbid. 326, 327. 


the party excepted to the report, and therefore in theſe caſes the 
party may ſubmit to anſwer over as to ſuch of the exceptions which 


a nature as ought not to be anſwered, or altogether immaterial, 
the defendant in theſe cafes may, notwithſtanding he has put in 
a further anſwer to the report, afterwards except thereunto, and 
have the opinion of the court thereon ; and it was never held 


anfwer according to the report. | 
If the firſt anſwer be reported infufficient, the defendant, if 
he anſwers again without excepting to the report, muſt anſwer 
all the points reported inſufficient, although the ſame exceed the 


motion or petition, obtain an order to amend his bill without 
coſts, amending the defendant's copy of the bill. 1 Chan. Ca, 
60. Eg. Ab. 35. ca. 6. | : 

Second anſwer may be filed at any time before the order to 
ng bill, &'c. even the moment exceptions are taken. 1 / 

un. 88, | | ; 

It was held that when the court orders, that the plea ſhal 
ſtand for an anſwer, without ſaying more, it muſt be in- 
tended a ſufficient anſwer, an inſufficient anſwer being as no 
anſwer : wherefore this being taken to be a ſufficient anſwer, 
and no exprefs liberty to except, the order that was made to 
refer the exceptions, and the exceptions themſelves, were dif- 
charged. 3 Will. Rep. 240. | 

If there is a demurrer to part of the anſwer, and an inſuff- 
cient anſwer to the reſidue, the plaintiff cannot except until the 
demurrer is argued ;z but if the defendant anſwers to a bill as to 
matter of diſcovery, and pleads only as to matter of relief, the 
plaintiff may except to any matter of diſcovery before plea ar- 
gued, becauſe it is plain, that no matter of diſcovery is covered 


Exceptions will not lie to an infant's anſwer. 4 Bro. Ch, 
Rep. 256. | 


No exceptions can regularly be taken to an anſwer after re- 


| plication put in; for by the replication it is admitted ſufficient; 


et in ſome caſes the court has ordered the replication to be taken 
off the file, and ſuffered exceptions to be put in. Fract. Rag. 
170. 
| 110 new commiſſion ſhall be awarded for taking a ſecond an- 
ſwer, till the coſts of the firſt inſufficient anſwer be paid; not 


then but by order on affidavit of the party's inability to travel, 


or other good maiter, to ſatisfy the court touching the delay, 


EXCEPTIONS TO ANSWER. 225 
by aſſent of the plaintiff, or his clerk in court, for expediting the 
cauſe ; but ſuch ſecond commiſſion is uſually conſented to. Ord. 
Chan. 124. | 8 85 

8o after an anſwer was reported infufficient, and the defend - 
ant had appeared upon a new /ubpena, before any attachment 
againſt him was ſealed, yet the court would not ſuffer him to ex- 
cept to the report, although he had paid down the ſum appointed 
to be depoſited upon excepting to a maſter's report. Ord. Chan. 
124. Pratt. Reg. 17% © . 

The inſufficiency appearing on the exceptions, is to be inſiſted 
on; and no new exception can be put in. | 

On exceptions to an anſwer, the defendant having ſworn he 
received no more than the ſum of to his remembrance, 
was allowed to be a good anſwer. 1 Vern. 470. 1 

Three defendants put in a joint and ſeveral anſwer, which is 
reported inſufficient ; two of them waive exceptions, the other 
inſiſts upon having them argued: allowed. Ayls 46. 

Where a firſt anſwer, upon exceptions longer than the bill, is 
reported inſufficient ; the defendant, if he ſubmit to put in a 
further anſwer without excepting to the report, is to anſwer all 
= the points excepted unto, although the ſame exceed the charges 

of the bill; for by not excepting to the report, he has admitted 
he ought to anſwer all the matters of the exception. 1 Chan. 
Caf. 60. 85 | 

If the plaintiff procure a reference of an inſufficient anſwer, 
and the fame be reported good, the plaintiff ſhall pay the defend- 
ant forty ſhillings coſts 3 and the defendant may proceed for re- 
covery of theſe coſts by /ubpena and attachment in like manner 
as the plaintiff, in caſe the report be in his favour. Ord. Chan. 
101. Gilb. Chan. 103. _ | | 
Where an exception is taken to an anſwer, a defendant can- 
not protect himſelf by faying, that he is a mere witneſs, but he 
would have availed himſelf of that by plea or demurrer ; having 
| ſubmitted to anſwer, he muſt anſwer fully. Cookſon v. Elliſon, 

2 Brown's Chan. Rep. 252. in this caſe the Lord Chancellor ſaid 
that the practice of making a mere witneſs a party was extremely 
wrong, and that he ſhould have encouraged a plea or demurrer, 
had it come on in that ſhape. | | 
It was ruled in the Exchequer in an exception to an anſwer, 
that if the bill prays that the defendant may ſet out deeds in hec 
verba, defendant is bound to do it; and if he does not, the ex- 
ception is good; but if the bill only prays, that they may be left 
in the hands of the clerk in court, if the defendant ſets them out, 
but does not leave them with the clerk in court, it is not matter 
of exception; and the ſame rule holds in the court of Chancery: 
but although the latter is not matter of exception, it is proper 
to pray ſo; for if the defendant admits the deeds to be in his 
5 | | cuſtody, 1 


— * — 12 8 n — 0 — „ V > Eng} ones 712 2 r ny, YOON." Ls = «wy x — 2 
o SAIS-> > 46 3 5 2 RE N * r 8 — * 8 * ng , $2" 
=! 3 8 ” 3 — Id" I 93 77 ES oft OY ur — ng 3 —— be. yr es 2 

4 * Sr oe 2 D * bh 2 2 2 _— Pe oi 5 RC = — 4 898 * 4 


— EE 


i 
F 
* 
1 
Ot 
1 3 
1 
14 
MG 
? 
o 
7 
| 


7 9 : . 

e * 
* — 
— — 


* — 22 * _—_— 2 ener- = == 
: 7 - bon > 2 4 A * < 22 han, ARTIE an "Ire: 4 n " : * IG XZ A 2 bed — — - 
COL ET PEN) BEES ere a . yy l I Io S AAA nn . og Rr 2 = . i 
— "A 2 2 5 A r 4 j — Ae 1. Sz = = Fe yn TY. — wa — _ N I A 4 - " 
T ³ dd r One 2 ES 4 2 772; ——ꝛ„ N . 


322 * 
& 1 
E 


- G n p : \ ; 7 
a _— 5 ee. 2 
6 22 an - 2 — 8 2 — 9 * T — * 
. * — — — - xx ah — % * Ker Hts Ea BS wy 1 2 2 bad 
4 oy 0 * = 4. "=P 3 — 38 —— * 2 4 — 2 
— ̃ ͤ ond en rn eee errrngarrey nr oh nr nes — N - mn ere ren „ ͤ pin Oe : _—_—— 
- 0 — — — — — - "47 ILY r uo, - - at ping 22 2 s FF or I'S 
; r J 2 n 8 : . $A 22 ES IE a EY og a 
” ” _—_ _ 22 — —— — — - — > 
8 3 — — — pv 


9 ons” . * 7 — 
— 1 2 2 — =. I . — mee — I" es 


* — F<: 
r 


* 


— — mes 


— anpmne — ͤ———ʒxv— — 
* 


236 EXCEPTIONS TO ANSWER. 


cuſtody, the court muſt be moved upon coming in of the an. 
fwer, that the defendant may leave the deeds in the hands of his 


clerk in court for the plaintiff's inſpection, and the court will 
order the ſame accordingly. 11 Geo. 3. Eafter Term. 


As where the plaintiff claimed by virtue of a remainder in 
tail expectant on tenant in tail dying /ans iſſue, and was alſo 
heir male of the family the defendants were heirs general of the 
tenant in tail, and by their anſwer ſhewed that their brother, te. 


nant in tail, had ſuffered a common recovery, and declared the 


uſe to himſelf in fee, and referred to the deeds in his cuſtody; 
a motion was made that the defendants ſhould produce the deeds 
making the tenant to the precipe, and leave them with their clerk 
in court; and 

Lord Talbet granted the motion ; for 1 it is admitted this will 
be done on the hearing of the cauſe, ſo it is proper to do it be- 
fore ; forif the deed is a proper one, the plaintiff will go no far- 
ther; and the defendants, by referring to the deeds in their an- 
ſwer, have made them part thereof. 3 P. V. 10. 361. Bettiſon 
v. Farniſon and others. 

When a defendant pleads or demurs to any part of the diſco- 
very fought by a bill, and anſwers likewiſe, if the plaintiff takes 


exceptions to the anſwer before the plea or demurrer has been 


argued, he admits the plea or demurrer to be good; for unleſs 


he admits it to be good, it is impoſſible to determine whether the 
_ anfwer is ſufficient or not: but if the plea or demurrer is only to 


the relief prayed by the bill, and not to any part of the diſcovery, 
the plaintiff may take exceptions to the anſwer before the plea is 


_ argued. 3 P. Will. 327. Nete S. See however 3 Ath. 290. 


Where it is ſaid that no exception can be taken to an anſwer 


whilft a plea is depending; for that muſt firſt be removed out of 


the way. 
A plea or demurrer, edule by an anſwer to any part of 


the bill, even a denial of combination merely ; if the plea or de- 


murrer be over- ruled, the plaintiff muſt except to the anſwer as 
inſufficient, and the defendant need not put in any further an- 


ſwer, until the plaintiff has taken exceptions : but if a plea or 


demurrer be filed without any anſwer, and be over-ruled, the 
plaintiff in ſuch caſe need not take exceptions, the defendant 
muſt anſwer the whole bill, as if no defence had been made to 
it, and the ordinary proceſs of contempt may be awarded to 
compel an anſwer, as if no anſwer had come in. Bunb. 123. 


7 1 : 5 5 
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Wards of courſe preceding Exceptions 70 anſwering for 22 7 = 
In Chancery. : \ ge | 

Between A B, plaintiff, 

CD, defendant, 


Exceptions taken by the complainant to the anſwer put _ by the 
ſaid defendant to the ſaid complainant's bill of complaint. 


Firſt Exception—For that the ſaid defendant hath not anſwered 
and ſet forth according to the beſt of his knowledge, information, 
remembrance, and belief, whether, Oc. | | 
Second exception—PFor that, &c. 


In all which particulars the ſaid complainant humbly inſiſts, 
the ſaid defendant's ſaid anſwer is altogether evaſive, im- 
perfect, and inſufficient; wherefore the ſaid complain- 
ant doth except thereto, and humbly prays that the ſaid 
defendant may be compelled to put in a full and a ſuffi- 
cient anſwer to the ſaid bill of complaint. | 


CHAPTER VI, 
Of referring an Anſwer for Scandal or Impertinence. 


J T has been already obſerved, that a plaintiff in a bill exhi- 
bited by him in this court, is to avoid the inſertion of matter 
foreign and irrelevant to the merits of his caſe; ſo alſo a defend- 
ant in his anſwer ought to obſerve equal circumſpection in that 
reſpect, and to be careful not to introduce into his defence any 
circumſtance, matter, or fact, which it is probable in a ſubſe- 
| quent reference to a maſter will be deemed ſcandalous or imper- 
tinent, | | 
When a plaintiff therefore is adviſed by his counſel, that the 
anſwer put in to his bill contains matters coming within the de- 
ſcription of either ſcandal or impertinence, or of both, upon 
application to the court by a motion of courſe, the plaintiff will 
obtain an order to have the anſwer referred to a maſter, to look 
into the ſame, and certify whether any ſcandalous or impertinent 
matter be contained in it, or not. 9 
This order of reference is ſerved upon the defendant's clerk 
in court, and the ſame attended by the adverſe parties before 
the maſter, the like regulations, and ſimilar proceedings being 
purſued previous and ſubſequent thereto, as upon a reference to 
a maſter of exceptions taken to an anſwer for inſufficiency; and 
, | | | . ' thoſe 
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thoſe proceedings having been ſtated at large in the preceding 
chapter, a repetition of-the ſame under this head is unneceſſarj. 
Motion to diſcharge an order to refer an anſwer for imperti. 
nence obtained after notice of motion to diſmiſs, refuſed, be- 
cauſe there is no eſtabliſhed rule of the court within what time Wl 
an anſwer may be referred for impertinence. 1 Bro. Cb. 
Rep. 4.00. | 8 | 8 | ; 
If the maſter certify that the anſwer contains ſcandal or im- 
pertinence or both, an order may be obtained by motion of 
_ courſe grounded upon this certificate that the maſter may en- 
punge the ſcandal or impertinence, and tax the party his coſts; 
and this order being obtained, the record is brought from the 
fix clerk's office, and produced at the maſter's by the clerk in 
court who filed itz and the maſter thereupon proceeds to ex- 
punge the objectional matter, by ſtriking his pen through the 
words which are ſcandalous. or 1mpertinent, and ſetting his 
initials againſt the parts expunged. | Do 
The party in whoſe favour the report is made (in cafe no ex- 
ceptions are taken thereto) is entitled to his coſts ; but previous 
to the ſame being taxed by the maſter, he leaves a bill of coſt; 
at the maſter's office, and takes out and ſerves on the adverſe 
party's clerk in court, a warrant to attend the taxation of the bil 
of coſts, After three warrants to proceed are regularly ſerved, 
jf no perſon attend on the other fide, the maſter will proceed e 
parte, the perſon who ſerved them firſt making affidavit of the 
fervice. To recover theſe coſts the party takes out a ſulpæm, 
to procure which he leaves at the ſabpœna office, a prœcipe in the 
following form, producing the maſter's report at the ſame time, 


& Fubpæna, James Atkyns, Gentleman „to pay five pound 
coſts to Henry Barker, Eſquire, or bearer. | 
« Teſted, gth February 1790. 
Price, Solicitor.” M* 
= The form of the writ. 
& George the Third, c. To Fames Atkyns, Gentleman, 
greeting. We command and ſtrictly enjoin you, that you 
y or cauſe to be paid immediately after the receipt of this 
writ to Henry Barker, Eſq ; or the bearer of theſe preſents, five 
Pounds coſts, by our court of Chancery adjudged to the fail 
Henry Barter, for his coſts, charges and expences, had and (uf 
tained in the ſame court by means and occaſion of your unjul 
vexation; and this you may in no wiſe omit, under the penal 
of one hundred pounds. Witneſs ourſelf at Meſtminſler, tis 
ninth day of February, in the thirtieth year of our reign.” 
Tndorſed, By the court.“ . | 
Label, Fames Atkyns, Gentleman, to pay five pounds cots te 
Henry Barker, Eſq; or bearer. ES _ 


- 


k 


This /ubpzna muſt be ſerved on the adverſe party perſonally ; 


and an aural demand made of the coſts at the ſame time by the 


perſon ſerving the proceſs. and his receipt will be a ſufficient 
diſcharge ; and upon afhdavit of due ſervice, demand, and re- 
fufal to pay, an attachment iſſues, and ſo further proceſs, con- 


tempt, as in other caſes. 


But when an affidavit is made that the party to whom the 


ſubpœna is directed is not to be found, the court on motion or 


petition will order, that leaving the /ubpena with his clerk in 
court, or at his laſt piace of abode, (as the court ſhall fee fit,) 
ſhall be good ſervice ; ſo an oath made, that the party confeſſed 
he was ſerved with this proceſs, and had not paid the coſts, was 
held ſufficient. Ord. Chanc. 54. 116. Cary's Rep. 261. | 
If the plaintiff refers the anſwer for ſcandal and impertinence, 
and the maſter finds the anſwer neither ſcandalous nor imper- 
tinent, the plaintiff, on excepting to the maſter's report, muſt 
in his exceptions ſhew wherein, in what line or page, and how 
far the anſwer is ſcandalous or impertinent, in order that ſuch 
part of the ſaid anſwer may be expunged by the maſter ; and it 
is not ſufficient in the exceptions to ſay in general that the an- 
ſwer is ſcandalous and impertinent : it ſeems to be a ſtronger caſe 
where exceptions are'taken to an anſwer for inſufficiency, and 
the maſter reports it ſufficient, that the plaintiff in his exceptions 
to the maſter's report ſhould ſhew wherein the anſwer is inſuf- 
ficient. 2 P. Vill. 182. Sed vid. 2 Ath. 182. where a bill was 


referred to a maſter for impertinence, the maſter reported it 


pertinent, the defendant took a general exception to that part of 
the report, without ſpecifying the particular parts of the bill 
which were impertinent; for this reaſon it was objected, that 
the exception was irregular, and contrary to the courſe of the 
court: Lord Hardwicke held that notwithftanding the exception 
was taken in ſo general a manner, yet it may be gone into, 
without pointing out particular patlages. | 

So if 2 bill or anſwer be referred for ſcandal, and reported by 
the maſter to be ſcandalous; if the maſter has once expunged 
this ſcandal, the party cannot then except to the report, becauſe 
when the ſcandal is expunged, it cannot be made appear by the 
record what that ſcandal was, and it was the party's own fault 
that he did not except to the report ſooner, bid. 
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CHAPTER VI. | 


Of Exceptions to the Maſter's Report of an Anſwer being 


inſufficient, ſcandalous, or impertinent. 


| 1 E report of the maſter, who is only a miniſterial and 
| ſubordinate officer, is not concluſive, if either party 
chuſes to appeal from the ſame to the judgment of the 
court, by taking exceptions to the maſter's report or cer- 
| tificate; and as there is no preciſe time preſcribed by the court, 
wherein exceptions are to be filed to a report which re- 
quires no further act of the court for confirmation, it is ad- 
viſeable for a party who intends to except to a report or certifi- 
cate of this kind to be expeditious : becauſe upon an anſwer 
being reported inſufficient, the plaintiff may, upon filing the re- 
port, immediately iſſue and ſerve a /ubpzna for coſts, and ano- 
ther /ubpwena for a better anſwer ; and it may happen that an 
attachment for coſts may be awarded and executed before the 
party excepting can procure an order to ſet down the exceptions 


to be heard; the mere act of filing exceptions, and making the 


depoſit, will not preclude the adverſe party from proceeding 
| for his coſts, and for a further anſwer. ' | 

The exceptions muſt be drawn, or peruſed and figned by 
counſel, and muſt be fairly tranſcribed upon parchment or paper, 
upon each ſkin or ſheet of which there muſt be a treble ſix-penny 
ſtamp; and when prepared, the exceptions muſt be filed with 
the regiſter, and five pounds depoſited with him, as a ſtake to 
recompence the other party, if- the court upon arguing the ex- 
ceptions, ſhall find the ſame frivolous, and diſallow them ac- 
cordingly. 5 | | 

A certificate of the depoſit being left, muſt be procured from 
the regiſter, and annexed to a petition to be preſented as ſoon 


as conve::iently may be to the Lord Chancellor, for an order to 


ſet down the exceptions to be argued ; the petition and certificate 
are to be left with his Lordſhip's ſecretary, and ten ſhillings paid 
when the petition is taken away anſwered ; the petition anſwered 
mult be left at the regiſter's office to have the order for ſetting 
down the exceptions drawn up and paſſed : a copy of the order 
being made, and entered at the fame office, and one ſhijling 
paid for tie ſetting down the exceptions with the regiſter, the 
order itſe!f muſt be ſerved by delivering a true copy thereof to 
the adverſe clerk in court perſonally, or leaving a copy with his 
agent at his ſcat in the fix clerk's office, in either cafe fhewing, 
at the time of the ſervice, the order paſſed and entered. The 
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time for ſetting down the exceptions, is generally within four 
days from the date of the order, the order itſelf injoining the 
party ſo to do, and to give notice forthwith, or the order to be 
of none effect. The regiſter, in all caſ:s of exceptions filed to 
reports or certificate, as well thoſe requiring confirmation as thoſe 
which do not, ſends a note in writing to the clerk in court for 
the party againſt whoſe report exceptions are filed, and depoſit 
made, acquainting him of the exceptions and depoſit, 

The exceptions being ſet down to be argued, both parties 
prepare briefs, and give inſtructions to counſel to argue the ſamez 
and the exceptions coming on to be argued, the Lord Chancel- 
lor, on hearing the arguments adduced for and againſt the report, 
gives judgment, and either allows or difallows the ſame; the 
conſequence of allowing the exceptions, entitles the party ex- 
cepting to take back his depoſit, five pounds,) and his anſwer 
is adjudged to be ſufficient, if the report certified it to be other- 
wiſe; ſo on the other hand, by a diſallowance of the exceptions, 

the party ſucceeding takes the depoſit, a»d the report is ad- 
judged to be right: the five pounds depoſit is in lieu of all coſts 
to which the party obtaining judgment in his favour would other- 
wiſe be entitled, | | 

If the exceptant prevails in any of the exceptions, he is enti- 
tled to the depoſit. 4 Bro. Ch. Rep. I. | 

The conſequence of difallowing exceptions to a report of an 
anſwer being inſufficient, is the eſtabliſhing the report, and the 
defendant muſt put in a further anſwer ; and in caſes of ſcandal 
or impertinence, a diſallowance of exceptions to a report certi- 
fying the record referred, to contain ſcandalous or impertinent 
matter, confirms the opinion of the maſter as certified in his re- 
port ; and the court will fometimes at the arguing make an order 
that it be referred to the maſter to expunge the ſcandal or imper- 
tinence; or if no order of that nature be made, but the excep- 
tions are diſallowed, without ſaying any thing further, the party 
may apply by motion of courſe, upon the foot of the order for 
diſallowing the exceptions, to refer the record to the maſter to 
expunge the ſcandal or impertinence; and ſo ſoon as exceptions 
to a report of an anſwer being inſufficient are ſtruck out or diſ- 
allowed, the plaintiff may immediately ſue out and ſerve a ſub- 
þzna upon the defendant to make a better anſwer, and the ordi- 
nary proceſs of contempt may be awarded if default be made. 

Note, the court may exerciſe a diſcretion according to the ex- 
igency of the caſe, and give coſts or not as it ſees cauſe; and 
ſometimes it orders that each party bears his own coſts. 

So where exceptions are taken to a defendant's anſwer for in- 
ſuffciency, and the maſter reports it inſufficient, and upon ex- 
ceptions the court is of opinion it is ſufficient, the party ſuc- 
ceeding, in this application ſhall not have his coſts, but they 

Vol. I, R | - ſhall 
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ſhall wait the event of the cauſe; and for this reaſon, 
becauſe the plaintiff's proceeding did not appear to be 3 
proceeeding merely vexatious, but in the opinion of the maſter 
well founded; and the rule of the court is never to give coſts 
but where there appears to have been no juſt grounds for the 
proceeding. 3 Atk. 235. a 5 
| So if, upon hearing the exceptions in court, it ſhall appear 
that the party excepting did not offer his objections to the maſter, 
but depended upon his appeal to the court, and by that means 
ſought delay, though the exceptions happen to be allowed, yet 
the party for his neglect, and being the occaſion of trouble to 


the court, and charge and delay to the adverſary, ſhall pay ſuch 


coſts as the court ſhall think reaſonable. Ord. Chan. 202. 
If an anſwer, is by the maſter, on the firſt exceptions, re- 
ported inſufficient, and the defendant ſubmits to anſwer, or ſlips 
his time for putting in exceptions to the report, and upon 
exceptions to that ſecond anſwer the like report is made, the de- 
fendant may except to the ſecond report, and bring it before the 
court: where there are ſeveral exceptions, the-court has always 
ſaid, that as this matter has not undergone the judgment of the 
court, it ſhall be gone into: perhaps it might be otherwiſe if it 
were only a ſingle exception. 2 Je. 492. 
All reports and certificates, made and ſigned by any of the 
maſters, ſhall be filed with the regiſter within four days after 
making and ſigning; and the regiſter ſhall mark on the back 
thereof the day of its receipt and filing: and all proceedings 
grounded on ſuch report or certificate, not filed as aforeſaid, 
ſhall be utterly void; and the regiſter's certificate of ſuch ne- 
gleCt ſhall be a good cauſe for the court to diſcharge the proceed- 
ings thereon, and for ſuch further coſts againſt the party offend- 
ing as the court ſhall think fit. Ord. Chan. 237. | 
But notwithſtanding it has been held to be the ſettled practice 
of the court, that it is ſufficient if the report is filed before any 
proceedings had thereupon, thouyh this was not done within four 
days after the making ; and that this was the ſpirir of the order, 
though the letter ſeemed otherwiſe; and the conſtant practice 
being according to this conſtruction, many hundred reports would 
be liable to be ſet aſide, if the order ſhould be literally obſerved: 
and the Lord Chancellor declared that the intention of the court 
in making the ſaid order of the 29th October 1692, for filing the 
maſter's reports in four days after they bear date, was, that no 
proceedings ſhould be grounded upon reports until the ſame were 
filed; and the practice of the court has been not to confirm 
any report till the ſame was filed. 2 P. Will. 518. Reg. Lib. 
A. 1728. fil. 259. | | | 
An order for time to anſwer the exceptions is, ip/o facts, 3 
ſubmiſſion to anſwer; and abſolutely precludes the defendant 
from excepting to the report. | | | 
+ . . | Word: 
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Mord. of Courſe preceding Exceptions to a Maſter's Report. 


“In Chancery, between A B, plaintiff, | 
| C. D, defendant.” 
« Exceptions taken by the ſaid complainant to the Report of 
John Ord, Eſq. one of the Maſters of this court, made in this 
cauſe, and bearing date the 2oth day of January 1790. 


« Firft Exception.—For that the ſaid maſter hath in and by 
his ſaid report ſtated, c. 


&« Second Exception. — For that the ſaid maſter hath in and by 
his ſaid report certified, That, &c. : 
„In all which particulars, the ſaid complainant doth ex- 
cept to the ſaid maſter's ſaid report, and humbly ap- 
peals therefrom to the judgment of this honourable 
eburt. ” 


Sometimes a party for delay, will ſet down exceptions, and will 
not appear at the hearing; the exceptions, upon ſuch default, are 
diſallowed of courſe, and the depoſit ordered to the oppoſite 
party if he appears; who in ſuch caſe muſt make an affidavit of 
his being ſerved with the order for ſetting down the exceptions, 
and produce an office copy of the athdavit, filed at the affidavit 
office, to the regiſter, before the order is delivered out to him, 
with the depoſit: but if neither fide appear when the ex- 
ceptions are called on, they will be ſtruck out of the paper, and 
the party excepting may apply for his depoſit; and ſo ſoon as 
exceptions to a report of an anſwer being infufficient are ſtruck 
out or diſallowed, the plaintiff may immediately ſue out and 

| ferve a ſubpœna to make a better anſwer, and the ordinary proceſs 
of contempt may be awarded, if default be made. | 


Note. The evidence of one witneſs corroborated by circum- 
flances (though to facts denied by defendant's anſwer) ſufficient 
to found a decree. 1 Bro, Ch. Rep. 5 2. 2 Sander's Ath, 19, 141. 


n 


Of Pleas. 


A PLEA in equity is a ſpecial matter pleaded by a defen- 
dant to a bill, or to ſome part thereof, ſhewing and re- 
lying upon one or more facts ſet forth in the plea, as a cauſe why 
the plaintiff ought not to be relieved in ſome matter contained 
in his bill, and in bar to any relief or diſcovery ſought after and 
prayed by the bill. It is nothing more than a ſpecial anſwer, 
ſhewing or relying on one or more things as a cauſe why the ſuit 
ſhould be either diſmiſſed, delayed, or barred. Pract. Reg. 273. 


In a plea, it is proper to produce facts and averments to ſup- 
port the plea, which facts muſt conduce to one fingle point; 


for the defence proper for a plea muſt be ſuch as reduces the cauſe 
to a particular point, and from thence creates a bar to the ſuit, 
and is to ſave the parties expence in examination: and it is not 
every good defence in equity that is likewiſe good as a plea ; for 
where the defence conſiſts of a variety of circumſtances, there is 
no uſe of a plea, the examination muſt ftill be at large; and 
the effect of allowing ſuch a plea will be, that the court will give 
their judgement on the circumſtances of the caſe before they are 
made out by proof. 2 ef. 245. Per Lord Thurlow, 1 Brown's 
Ch. Rep. 417. 1 Ath. 54. 2 Veſ. 245. | | 5 
As the plea is intended to prevent further proceeding at large, 
by reſting on ſome point founded on matter ſtated in the plea, 
and reſts on that point merely, it admits, for the purpoſes of the 


plea, the truth of the facts contained in the bill, ſo far as theß 


are not controverted by facts ſtated in the plea. Upon the ſuf- 


ficiency of this defence, the court will alſo give immediate judg- 
ment, ſuppoſing the facts ſtated in it to be true; but the judg- 


ment, if favourable to the defendant, is not definitive ; for the 
truth of the plea may be denied by the plaintiff in a replication, 
and the parties may then proceed to examine witneſſes, the one 
to prove, and the other to diſprove, the facts ſtated by the plea. 
T reatiſe upon Pleadings by Engliſh Bill, 15. 
Having premiſed the foregoing obſervations in reſpect of the 
general nature of a plea in equity, it will be proper, in the next 
place, to conſider the ſeveral kinds of pleas, with a reference to 
the heads under which they are uſually arranged, viz. a plea to 
the juriſdiction ; to the perſon of the plaintiff or defendant ;— 
in bar of the ſuit... F | 
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CHAPTER 1 
Of Pleas to the uriſdifion. 


T HOSE pleas which are commonly termed pleas to the 
juriſdiction of the court, do not diſpute the rights of the 
plaintiff in the ſubject of the ſuit, or that they are fit objects of 


the cognizance of a court of equity, but ſimply aſſert, that the 


court of Chancery is not the proper court to take cognizance of 
thoſe rights; and upon this ground the defendant may demand 
the judgment of the court, whether he ſhall be compelled to an- 


ſwer the bill. Pleas of this nature ariſe principally when the 


ſuit is for land within a county palatine, or where the defendant 
claims the privileges of an univerſity, or other particular juriſ- 


diction. Ch. Prac. 417. 420. Treatiſe upon Pleadings by Engliſh 


Bill, 182. FVidealſo Cm. Dig. Chan. 56. 

The court of Chancery being one of the King's ſuperior courts 
of general juriſdiction, it is not ſufficient that the defendant in a 
plea to the juriſdiction of this court do ſhew negatively that this 
court has not juriſdiction of the matter in diſpute between 
the parties, or that it aroſe out of its juriſdiction; but the de- 
fendant muſt not only allege, but ſhew that the court has not 
juriſdiction of the ſubject, and by what means it is deprived of 
Juriſdiction ; and alſo what other court has juriſdiction ; for the 
preſumption is, that nothing ſhall be intended to be out of its 


juriſdiction which is not alledged and ſhewn to be ſo ; for this 


court is not to be put upon a level with an inferior court of a 
limited local juriſdiction, within whoſe juriſdiction nothing ſhall 
be intended to be which is not alledged to be ſo. 1 Chan. Caſe 
41. Nelſ. Rep. 37. 66. Cary's Rep. 55, 56. 73. 2 Vent. 362. 
1 Jeſ. 203, 204. | 

Thus to a bill brought to have an account of the profits of the 
Mendippe mines in Somerſerſbire; a ſpecial act of parliament was 
pleaded, which had given juriſdiction of all matters ariſing 
within the mines to the courts of , excluſive of all other 
juriſdiction 3 but the plea was diſallowed, becauſe although an 


excluſive juriſdiction is pleaded, yet it is not averred that there 


is any court of equity there. 1 Vern. 89. | 
So where the defendant pleaded to the juriſdiction of the 
court; that the Iſle of Man was an ancient kingdom, not part 


of the realm, though belonging to the crown of Great Britain, 


and that no lands, &c. there ought to be tried or examined unto 
here, and demanding judgment whether he ſhould be put to an- 
Iwer further: It was objected to this plea for the plaintiff, that 
although it is ſhewn in the negative, and alledged, that this 
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court has no juriſdiction over the Iſle of Man, and that the fab- 
ject in diſpute is not to be tried here; yet it is not ſhewn in the 
affirmative, what other court has juriſdiction, or that there are 
any courts in the Iſle of Man holding plea thereof; and the rule 
was inſiſted on, that whoever pleads to the juriſdiction of one 
of the King's ſuperior courts of general juriſdiction, muſt ſhew 
what other court has juriſdiction; and the plea was for this rea- 
ſon held to be bad, and accordingly diſallowed. Bid. 

The court will not make a decree, if a plain defect of juriſ. 
diction appears at the hearing: although defendant by his an- 
ſwer ſubmits to the juriſdiction. 1 V%. 446. 


CHAPTER IL. 


Oo a Plea to the Perſon of tither Plaintiff or Defendant, 


I N a plea in reſpect of the perſon of the plaintiff, it may be 
ſhewn, that he is diſabled to ſue as being outlawed, or ex- 
communicated, or a popiſh recuſant convict, or attainted in a 
præmunire, or of treaſon or felony, or an lien, or that the plain- 


tiff or defendant is not ſuch a perſon as is alledged, viz. feme 


fole, heir, executor or adminiſtrator, &c. and therefore ought 
not to ſue or be ſued for the matter in queſtion. Pract. Reg, 
276. | 

1. A perſon outlawed is diſabled from ſuing in a court of juſ- 
tice; and if a bill is filed in his name, the defendant may plead 
the outlawry ; the record of the outlawry or the capias thereupon, 
muſt be pleaded / pede ſigilli, and is uſually annexed to the 
plea: the plea continues only in force till the outlawry is re- 
verſed, but hinders all proceedings in the mean time ; and when 
the outlawry i is reverſed, the plaintiff, upon paying 20 f. coſts 
(if the plea is not argued), ſerves the defendant with a /ubpwna 


* 
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to anſwer the ſame bill. Vid. Ord. Chan. 98. l 
To an information the defendant pleaded outlawry in the re- c 
lator; and it was long debated, whether the plea was good or | 
not, and at length the plea was allowed to be good; for, though c 
the Attorney General is the plaintiff, yet the relator is to have a 
the whole benefit or loſs of the uit, and is himſelf party to it, 0 
for it would abate by his death, &c. and the king's name is only Ir 
made uſe of by the form of the court, and he is not directly con- th 
cerned at all, and very little by conſequence and the ſuit is not ol 
for the king's duty, but the rejator's intereſt, Prec. in Chan. 13. m 
2 Eq. Caf. Abr. 1. c. 2. Note, the relator in this caſe ſeems to t 
al 


web ſuflained the character of plaintiff as well as relator. Vid 
Treatiſe upon Pleadings by Engliſh Bill 186, in notis, 1 FOR alſo 
3 Bac. Abr. 162. 2 Bulſt. 134. And. 30. 1 
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If the bill be for relief againſt an action at law, and outlawry 
is pleaded by the defendant in the ſame cauſe, it is a bad plea, 
becauſe the outlawry is part of the grievance, and it is exceptro 
ejuſdem rei cujus petitur diſſolutio : ſo outlawry in executor, admi- 
niſtrator, guardian, or prochein amy, is no good plea, becauſe 
they do not claim in their own right ; and the real plaintiff being 
the teſtator or infant, outlawry in any third perſon is no ex- 


ception againſt him, why he ſhould not be admitted to ſue. Gilb, | 


Chan. 54. Ord. Chan. 119. | 

Outlawry muſt be pleaded before anſwer; for after anſwer, 
the defendant admits the plaintiff a proper perſon to be anſwered 
to, and therefore ſuch plea would then come too late ; but if an 
outlawry be not pleaded, yet it may be ſhewn at the hearing, as 
a peremptory matter againſt the plaintiff's demands, if the ſame 
are perſonal, becauſe it ſhews the right of the thing in demand 
to be in the king; the defendant is not obliged to ſet down this 
plea as he muſt other pleas in eight days, or they will ſtand over- 
ruled; but the plaintiff muſt ſet it down, if he is adviſed that 
there is any inſufficiency in point of form in pleading it; for 
being /ub pede ſigilli, it appears upon ſhewing to be a good plea, 
and therefore is not preſumed neceſſary to be argued. Bid. 

2. So the defendant may plead excommunication in the plain- 
tif, which muſt be certified by the ordinary, either by letters 
patent containing a poſitive affirmation that the complainant 
ſtands excommunicated, and for what cauſe, or by letters teſti- 
monial, reciting quod ſcrutatis regifterits invenitur, &c. and either 


of them muſt be pleaded /ub pede figilli. Pract. Reg. 277, 278. 


Excommunication is a good plea to an executor or admini- 
ſtrator, though they ſue in auter droit: but excommunication in 
a prochein amy or guardian cannot be pleaded or alledged in dif- 
ability where an infant ſues, or is ſued by him. Co. Lite. 134. 

4 Bac. Abr. 36. Pratt. Reg. 278. 

This like the plea of outlawry ceaſes to be a bar when the 
diſability is removed; and therefore the plaintiff, purchaſing 
letters of abſolution, may, as at law, ſue out freſh proceſs, and 
compel the defendant to anſwer the bill. Did. 

3. By ſtatute 3 Fac. I. c. 5. /ec. 11. every popiſh recuſant 
convict is in many caſes diſabled to ſue, in the fame manner as 
a perſon excommunicated. The inſtances of a plea of conviction 


of recuſancy have probably been rare, as no traces of any occur 


in the books of reports; nor does the form of the plea appear in 
the books of practice. If advantage was attempted to be taken 
of this ſtatute, the court would probably require the ſame aver- 
ments to ſupport the plea as are neceſſary to a plea of the fame 
nature at law, Treatiſe upon Pleadings by Engliſh Bill 186. Vide 
allo 3 Bac. Abr. 780. 181. Lutwych 1100. | 
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This plea ceaſes alſo to be a bar, if the plaintiff by conforming 
removes the diſability. Did. 0 5 Fic 
4. A plea of attainder in the plaintiff is equally rare; and it 
would probably be likewiſe judged with equal ſtrictneſs as if it 


was a plea at common law. 2 Atk. 399. | 


5. There is ſo rarely an occaſion for the plea of alienage, that 


little needs be ſaid about it; only it may be obſerved, that where 
an alien enemy is come here for refuge and protection, or hag 
lived here peaceably a long time, the court will probably dif. 
countenance ſuch pleas againſt him, and would make no pre. 
ſumption in favour of them. Pract. Reg. 278. 2 Ak. 299, 


2 Ver. Abr. 214. (alien) Raſtes Entries, 252. 


A bill was brought for an account againſt the repreſentatives 
of an Ea India governor, who pleaded that the plaintiff was an 
alien born and alien infidel, and could have no ſuit here. 

Lord Chancellor ſaid, As the plaintiff*s was a mere perſonal 
demand, it was extremely clear that he might bring a bill in this 
court: and over-ruled the defendant's plea,. without hearing 


counſel] on either fide. Ramkiſſenſen v. Barter and others, 


1 Al. 51. 8 8 | EDD 
The neceſlity of trade has mollified the too rigorous rules of 
the old law in their reſtraint and diſcouragement of aliens; 1 
Jeu may ſue at this day, but heretofore he could not; for then 
they were looked upon as enemies, but now commerce has 
taught the world more humanity ; and therefore it has been 
held that an alien enemy, commorant here by licence of the king, 
and under his protection, may maintain debt upon a bond, 
Wells v. Williams, 1 Lord Raymond 282. | | 
It appears then from the caſes laſt cited, that an alien, who is 
not alien enemy, is under no diſability of ſuing for any perſonal 
demand, and an alien enemy may ſue under ſome circumſtances, 
Ramkiſſenſen v. Barker. Wells v. Williams. Vide alſo 3 Burn, 
1741. 1 Bac. Abr 84. Douglas 619. Cornu and Blackbourne; 
and the caſe of Anton and T:ſker in note 1. p. 626; but the 
latter caſe was afterwards reverſed in the Exchequer Chamber, 
16th November 1784. Treatiſe upon Pleadings by Engliſh Bill, in 
notes, 788. | 7 5 
6. If a bill be filed in the name of any perſon incapable ale 
of inſtituting a ſuit; as an infant, a married woman, or an ideot 
or lunatic, ſo found by inquiſition; the defendant may plead the 
infancy, the coverture, or the inquifition of ideotcy or Junacy, 
in abatement of the ſuit. Pra. Reg. 276. = 
7. A plea that the plaintiff is not the perſon that he pretends 
to be, and does not ſupport the character he aſſumes, and there- 
fore is not intitled to ſue as ſuch, though a negative plea, is good 
in abatement of the ſuit; as where a plaintiff intitled himſelf as 
adminiſtrator, and the defendant pleaded that he was 3 admi- 
. | = I niſtrator; 
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niſtrator; and where a plaintiff intitled himſelf as adminiſtrator 


of an inteſtate, and rhe defendant pleaded that the ſuppoſed in- 
teſtate was living, the plea was allowed. 1 Vern. 47% Trea- 


tiſ upon Pleadings by Engliſh Bill 189. Ord v. Huddleflon, Trin. 


1773. in Chan. | | 

But in a late cafe, wherein the plaintiff by his bill claimed to 
be intitled as heir at law to certain eſtates in the bill, and de- 
duced his title as ſuch 3 a plea that the plaintiff is not heir was 
held to be bad; in the argument of this caſe, it was ſaid in ſup- 
port of the plea, that although this was in the negative, it is a 
good plea, as not adminiſtrator is a good plea, though in the ne- 
gative; and that, in the preſent caſe, it was the only defence the 


defendant could have to avoid the diſcovery that the plaintiff | 


was not heir; the plaintiff might reply, and then the matter 
would come in iſſue, whether the plaintiff was heir or not; and 
the Practical Regiſter 276 was cited, wherein it is ſaid, that a 
plea may ſhew that the plaintiff is not ſuch a perſon as is alledged, 
as feme ſole, heir, c. | 1 | 
On the other ſide, it was argued, that this plea, which was 
ſtated to be a plea in bar, was bad in form: for all pleas which go 
to the perſon of the plaintiff, are pleas in abatement, not in bar: 
a plea muſt not only traverſe facts contained in the bill, but it 
muſt ſtate a new caſe out of the bill; a plea of purchaſe for va- 
luable conſideration does this, for it ſtates there was no notice 
of the plaintiff 's equity; in the preſent cafe the plea only denies 
what is ſtated in the bill. And the caſe of Gun v. Prior, 16th 
December 1785, was cited, where to a bill of the like kind with 
this, there was a plea in bar that the plaintiff was not a relation, 
or of kin to the perſon under whom ſhe claimed ; but that plea, 
as being a mere negative plea, was diſallowed: a plea of not ad- 
miniſtrator is a mere plea in abatement ; it is only that the plain- 
tiff has not as yet obtained letters of adminiſtration ; and ſo the 
preſent, being a mere negative plea, ought not to be allowed. 
Lord Chancellor : This plea, if it is any thing, is a plea in 


abatement, wherein you traverſe the plaintiff's right; as, where 


you plead that he has never adminiſtered : a plea in bar is colla- 
teral to the bill; a plea in abatement is a traverſe ; you never 
traverſe in a plea in bar: The ſingle queſtion is, whether a plea 
that the plaintiff is not Heir, is a plea in abatement? In the 


Practical Regifter, not heir is reckoned among the pleas in abate- 


ment; it is a good book, and ſeldom mentions any thing even 
ſo ſlightly as it does this, without authority: but no inſtance is 
produced where ſuch a plea was admitted: the defendant can 
never be admitted to traverſe that the plaintiff was heir, but he 
muſt ſwear to all the particulars which amount to ſhew him not 
to de heir; as in the caſe of a purchaſer for a valuable conſide- 
ration, if the bill charge particulars of notice, the defendant muſt 


deny 


matters in pas. 


his report, that the former ſuit is not in the ſame matters; and 
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deny all the circumſtances particularly, and not generally deny 


notice. This plea ſtood over for further conſideration ; but wag 
at laſt, upon the grounds above-mentioned, oyer-ruled. 2 Brow! 


Chan. Rep. 147. Newman v. Wallis and another, | 
A plea that the defendant is not the perſon he is repreſented 


to be, or that he has not ſuch a character to ſuſtain as is charged 


by the bill, is mentioned as a plea which may be ſupported ; but 
it is ſaid, that in ſuch a caſe it was ordered, that the defendant 
ſhould put in his allegations upon oath by way of anſwer, and 
then deſire judgment, whether he ſhould be compelled to an- 
ſwer the bill, and pray his coſts for his urgent vexation ; but 
this in fact amounts to a plea, though it may not bear the title, 


Prad. Reg. 276, 278. 1 Cary's Rep. 37. 


CHAPTER UI. 
Of Pleas in Bar, 


PLEA in bar is commonly where ſome foreign matter or 
thing is ſhewed whereby, ſuppoſing the ſubject of a ſuit 
may be within the juriſdiction of a court of equity, and the court 
of Chancery may have the proper juriſdiction, though the plain- 
tiff may be under no perſonal diſability, and may be the perſon 
he pretends to be, and may have a claim of intereſt in the ſubject, 
and a right to call on the defendant concerning it, and the de- 
fendant may be the perſon he is ſtated to be, and may claim an 
intereſt in the ſubje&, which may make him liable to the plain- 
tiff's demands, ſtill the ſuit, by reaſon of ſome additional cir- 
cumſtance, is barred. Treatiſe upon Fleadings by Engliſh Bil 
or, Rey (( | | | 
Pleas in bar are uſually divided into, pleas of matter of record, 
or as of record in the court itſelf, or ſome other court of equity; 
pleas of matters of record, or matters in the nature of matters 
of record in ſome court, not a court of equity; and pleas of 


* 


Under the firſt branch may be ranked, firſt, another ſuit de- 
pending in this court, or in any other court of equity, between 
the ſame parties for the ſame cauſe; ſecondly, a decree or order 
of the court by which the rights of the parties are already deter- 
mined, or a diſmiſſion of a former bill for the fame cauſe. 3 4th 
587. 590. 626. 1 Vern. 310. 5 | 

1. A plea of another ſuit depending in this or in any other 
court of equity, for the fame cauſe, is a good plea : and wheie 


a deſendant pleads the pendence of a former -ſuit in another 


court for the ſame matter, on coming in of this plea, the plaintiff 
may and ought to obtain a reference to the maſter, and to prochre 


In 
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in ſuch caſe the plea will be over- ruled; or the defendant may 
bring on the plea, and if it is pleaded, and both ſuits appear to 
be for the ſame matter, the plea is always allowed ; and this 

lea need not be ſet down with the regiſter, being a matter re- 
corded in this court; but the plaintiff cannot plead a ſuit pending 
at law in bar of the plaintiff's demands in equity; but after the 
anſwer is come in, the defendant may put the plaintiff to his 
election, either to proceed at law or in equity; though the prac- 
tice was formerly otherwiſe. 3 P. Wl. go. | 

Note, The order for making an election recites only, that the 
plaintiff proſecutes the defendant at law and in equity for one 
and the ſame matter, ſo that the defendant is doubly vexed 
wherefore it provides that the plaintiff, his clerk in court, and 
attorney at law, having notice of the order, do, within eight 
days after ſuch notice, make his election in which court he will 
proceed; and if he elects to proceed in this court (the Chancery) 
then the proceedings at law are by that order to be ſtayed by 
injunction : but if the plaintiff ſhall elect to proceed at law, or in 
default of ſuch election by the time aforeſaid, his bill is to be 
diſmiſſed with cofts : and note, if one makes a /pecia/ election, 
to proceed at law as to part, and in equity as to other part; with 
regard to what the plaintiff in equity elects to proceed at law, 
his bill ought to be diſmiſſed with colts. Per Sir /. Jekyll, 
Maſter of the Rolls, Michaelmas 1723. anon. 

A plea of this nature muſt aver, that the ſecond ſuit is for the 
ſame matter as the firſt, and therefore a plea which did not ex- 
preſsly aver this, though it ſtated matter tending to ſhew it, was 
conſidered as bad in point of form, and over-ruled upon argu- 
ment; the plea muſt alſo aver, that there have been proceedings 
in the ſuit, as appearance, or proceſs requiring appearance at 

leaſt, Treatiſe upon Pleadings by Engliſh Bill 198; and the caſe 
wh Devie v. Lord Brownlow, in Chancery, 23d July 1783, cited 
there. | 
The pendence of a former bill was pleaded in bar of a ſe- 
cond ; but though both bills were of the ſame nature and effect, 
yet as the latter had ſome new matter, it was ordered, that ſee- 
ing the plea was good, the plaintiff ſhould pay the uſual coſts of 
a plea allowed, but the defendant to anſwer the ſecond bill, and 
the former bill diſmiſſed with 20 5. coſts. 1 Chan. Caſ. 241. 
Crefts and Wortley. | 

The defendant pleads that the plaintiff brought a former ſuit 
for the ſame matters, which ſuit is ſtill pending, for ought he 
knows to the contrary ; for the plaintiff it was infiſted, that this 
plea was not good, becauſe he does not poſitively aver that the 
former ſuit is {till pending; and no ifſue can be taken upon his 
knowledge to the contrary ; but the Maſter of the Rolls allowed 
| the plea, becauſe the defendant ought not to have ſet it down 
to be argued ; for by that he admits that the former ſuit for the 
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ſame matter is pending ; but the plea ought to have been referred 


to a maſter to examine whether there was a former ſuit pending 


for the ſame matter or not; and he ſaid, there needs no poſitive 
averment, that the former ſuit is ſtil] pending, for that is exami. 
nable by the maſter, and the defendant never ſwears a plea of a 
former ſuit pending. 1 Vern. 332. | 85 | 
A bill was brought againſt the defendants for tythes *; the 


Cauſe was heard at the Rolls, and an account decreed, and the 


defendants directed to pay what ſhould reſpectively be found 
due; to a ſecond bill for the ſame matter, the defendants plead 
the firſt bill and the decree ; the plea was allowed, as the defen. 
dant would otherwiſe be put to double expence and double yex. 
ation. 3 Arkh, 5911. 8 855 
An adminiſtrator of a judgment-creditor brought the original 


bill, and died; the executor of the adminiſtrator brought a bill 
of revivor, which was thought to be wrong, and thereupon 


another bill of revivor was brought by the ſame plaintiff, having 


firſt taken adminiſtration de bonis non, &c. to the judgment. 


creditor ; the defendant pleaded the bill was for the ſame mat- 
ter, and upon this 1t was referred to a maſter to examine whe- 
ther it was ſo, who made a ſpecial report, that the 4% bill of re 
vivor is brought by the plaintiff in a different right from what 
the former was, but does not ſay it was or was not for the ſame 


Matter. 


Lord Chancellor over-ruled the plea, becauſe it appears that 


the bill is brought by a perſon in a different right; but the plains 


tiff is not entitled to coſts upon ſuch diſmiſſion, becauſe the 
maſter's report is ſpecial and not general. His Lordſhip alſo 
laid it down, that a plea may be good for part, and over- ruled 
for part; but a demurrer muſt: be good for the whole, or void 
for the whole. 2 Ath. 44. Huggins v. the York Buildings Con- 
pany. 'The reaſon of this determination ſeems to have been, that 
the firſt bill being wholly irregular, the plaintiff could have no 
benefit from it, and it might have been diſmiſſed upon demurrer, 
Treatiſe upon Pleadings by Engliſh Bill, 200. | | 
To a bill brought againſt the defendant as an executor to ac- 
count, he pleads a ſuit in the court of Chancery at Jamaica 
brought againſt him by the plaintiff, with the like matter of com- 
plaint relating to the executorſhip ; but neither the term, nor 


even the year in which the ſuit was inſtituted, being ſet out 


with certainty, there is not that averment which courts of law 


and equity both require in pleas; and as it was therefore defec- 


tive in form, Lord Hardwicke over- ruled the plea: fo the plea 


* Nete, It may not be improper to mention here the difference between this court 
and the court of Exchequer in reſpect of tythes: There they direct an account 0 
tythes no rurther than the bringing of the bill; but here the rule of the court i 
geacral is, where an account of tythes is decreed, that it ſhall be carried down even 
io che time of the maſter's report, and not to the filing of the bill only, 


of 
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of a ſentence of the court of Admiralty, which was recited in 
the bill, and therefore bringing no new matter, was over-ruled. 

Atk. 587. 1 Brown's Chan. Rep. 56. 

A bill had been brought by a ſingle creditor in behalf of him- 
ſelf and other creditors againſt the executor, and alſo the devi- 
ſee of a teſtator's real eſtate; another creditor came in under 
the decree in that cauſe before the maſter, and proved his debt, 
and now brings his bill in the name of himſelf and other credi- 
tors of the teſtator againſt his deviſee and executor, and makes 
the heir at law a party, who was not ſo to the former ſuit. 

The deviſee_and executor plead the former ſuit is till de- 
pending. 

Lord Chancellor : A man who comes in before a maſter under 
a decree is quaſi a party to that ſuit z the preſent plaintiff does 
not by his bill ſhew it was abſolutely neceſſary that the heir at law 
ſhould be brought before the court, and therefore allowed the 
plea, 3 Ath, 557. EE 

Note, The proper way for a creditor in ſuch a ſituation to 
proceed, if the plaintiff in the original ſuit is dilatory, is by 
application to the court for liberty to conduct the cauſe. 

It is not neceſſary to the ſufficiency of the plea, that the for- 
mer ſuit ſhould be preciſely between the ſame parties as the lat- 
ter: for if a man inſtitutes a ſuit, and afterwards ſells part of 
the property in queſtion to another, who files an original bill 
touching the part ſo purchaſed by him, a plea of the former ſuit 
touching the whole property will hold. Treatiſe upon Pleadings 
| by Engliſh Bill, 199. 1 Eg. Caf. Abr. 39. 

So where one part owner of a ſhip filed a bill againſt the 
huſband for an account, and afterwards the ſame part owner 
and the reſt of the owners filed a bill for the ſame purpoſe, the 
pendency of the firſt ſuit was held a good piea to the laſt ; 
for though the firſt bill was inſufficient for want of parties, yet 
by the ſecond bill the defendant was doubly vexed for the ſame 
cauſe : the courſe which the court has taken in ſuch caſe has 
been to diſmiſs the firſt bill, and to direct the defendant in the 
| ſecond cauſe to anſwer upon being paid the coſts of the plea al- 
mw Treatiſe upon Pleadings by Engliſh Bill, 199. 1 Eg. Caf. 
br. 39. | | | 

2. A former decree ſigned and inrolled, may be pleaded to a 
new bill for the ſame matter, ſo after a decree, if the party 
againſt whom it is made intends to review the ſame, but does it 
by way of original bill, and not in the form nor with the cere- 
monies of a bill of review, the defendant in this new cauſe may 
plead the decree in bar; and an infant is bound by a decree in 
a Cauſe in which he is a plaintiff as much as a perſon of full age; 
and equity in this follows the rule of law, where it is held an in- 
fant is as much bound by a judgment in his own action, as if of 


full age. Pract. Reg. 280. 1 All. 631. 3 4th. 626. 
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| But to render this plea effectual, the decree muſt have been 
ſigned and inrolled ; ſo where a decree ni by default, which waz 


made abſolute upon no cauſe ſhewn, was pleaded to a bill brought 
for the ſame matter, it was held and ſo determined, that this de. 
cree could not be inſiſted upon by way of plea, becauſe it qa; 


not figned and inrolled; but it was permitted to ſtand for an an- 


ſwer, with liberty to except and ſave the benefit to the hearing, 


2 Veſ 577. Kinſey v. Kinſey. 


A decree for ſorecloſure in the common form, with an aver. 
ment of non- payment of the money, was pleaded to a bill for 
redemption, but there was no final order for the forecloſure; 
and it was held, that as a plea it could not ſtand for want of ſuch 
final order. Vid. 450. Senhouſe v. Earl. 

It is the ſtanding rule of the court, that a decree muſt be in- 


rolled before it can be pleaded in bar to a ſecond ſuit for the ſame 
matter; and where a decree not inrolled was pleaded, the ſame 
was diſallowed, and directed to ſtand for an anſwer, with liberty 


to except; Hut though ſuch decree cannot be pleaded directly in 


bar, it might be pleaded, to ſhew that the bill was exhibited 
contrary to the uſual courſe of the court; and upon a plea of 


this nature, ſo much of the former bill and anſwer muſt be ſet 
forth as is neceſſary to ſhew that the ſame point was then in iflue; 
for every plea that is ſet up as a bar muſt be ad idem; and there- 
fore if a judgment or decree is pleaded, it mult appear to be ad 
idem; ſo it is incumbent upon the defendant no: only to plead 


that a bill was brought, and a decree raade, but he mutt in ſuch 


plea ſet forth ſo much of the former bill and anſwer as to ſhew 
that the ſame point was then in iſſue. 3 Az. Bog. anon. Chan, 
Pleas, 89. 2 Aib. 603. ESE | 7 

Where the defendant pleads a decree or order diſmiſſing a for- 
mer bill for the ſame matter, it is a good plea, if the defendant 


ſhews it was res judicata, an abſolute determination in the court 
that the plaintiff had no title to relief; but it is not ſufficient 


that the court implied that when they diſmiſſed the bill; and 
therefore a bill dropped for want of proſecution is never to be 
pleaded as a decree of diſmiſſion in bar to another bill. 


1 4th, 571. 


Note, A decree ſigned and inrolled can only be altered by : 
bill of review. |, 7 1 . 1 
II. Under the ſecond branch of pleas in bar, may be ranked 


pleas in bar of matters of record in ſome court not being a court 


of equity, as, iſt, a fine; 2d, a recovery; 3d, a judgment at 
law, or ſentence of ſome other court. a 
1. A plea of fine and non- claim will bar any title in equity, 
as well as at law; and is a good bar thereunto; as if A has 
lands in truſt for B, and C enters upon him and levies a fine 


- with proclamations, this will be a good bar to B, the cſlui que 


truſt, as well as to A the truſtee ; becauſe they are both ___ 
hs -aule x 


- 


* 
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the ſame ſtatute, and C has an oppoſite title, both as to the truſtee 


and ceftui que truſt ; but then C muſt deny that he claims from A, 


or if he does claim from 4, he muſt deny that he had notice of 
a truſt for B. | 8 6 | 
For if C claims from A, there are two caſes in which the 
fine and non-claim would not bar, | 
Firſt, if the fine was levied from A to C without conſideration, 
there, ſince A was under a truſt, his conveyance to C was under 
the ſame truſt: ſo if A levies a fine to C, and C hath notice of 
the truſt to B; there the fine and non- claim is no bar, becauſe 
the conveyance by the fine is under the ſame truſt, and there- 
fore cannot be ſet up as a bar to it; ſo that whenever any per- 
ſon is charged as claiming under the truſtee, he muſt either ſet 
up his oppoſite title, or deny his claim as truſtee, or elſe if he 
claims under the truſtee, he muſt ſet forth the conſideration, and 


deny the notice to ſhew that his fine was not forfeited by the 


truſt; for if it was, the fine and non-claim can be no bar. 
Gilb. Chan. 62. 1 

So it is where a man claims under a conveyance, obtained by 
fraud, it only gains a legal title, and a truſt ariſes to the right 
owner; and therefore, if ſuch purchaſer by fraud levies a fine 
with proclamation, ſuch fine is no bar, becauſe he himſelf held 
the eſtate under a truſt to reſtore it to the right owner; and 
the fine itſelf is no more than a corrohoration of the title, 
which was under the truſt, and not an oppoſite title to it. 

So if he who comes in under a fraudulent conveyance, ſells 
by fine for a valuable conſideration, and without notice of the 


| fraud, it is an oppoſite title, and the fine and non-claim may be 


ſet up as a bar. Gilb. Chan, 62. 

But if he ſells by fine without conſideration, or with notice of 
the fraud, though upon conſideration, the truſt ſtill continues; 
and therefore where a man is charged to claim under a fraudu- 
lent conveyance, if he pleads a fine and non-claim, he muſt in 
this caſe likewiſe either deny his claiming under the perſon com- 
mitting the fraud, or if he does claim under him, he muſt ſet 
forth, that he comes in for valuable conſideration, and without 
notice of the fraud. Chan. Caſ. 278. Saliſbury, v. Baggot. 

Secondly, If the equity or truſt be created by the fine, 
that fine and non-claim ſhall never bar the equity created 
by it, for this is not an oppoſite title, but a title created by the 
fine, ſo that it cannot bar the truſt that was annexed to it, and 
under which truſt the ui que truſt held it. | 

Where a purchaſe is pleaded for a valuable confideration with- 
out notice of the plaintiff's title, it is ſufficient to aver that the 
perſon who conveyed was ſeiſed, or pretended to be ſeiſed at 
the time that he executed the purchaſe deeds; but if the pur- 
chaſer ſets up a fine and non-claim as a bar to the plaintiff's 
right, it is not ſufficient to aver, that at the time the fine was 

| ED levied, 


— 
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_ levied, the ſeller of the eſtate being ſciſed, or pretending to be ſciſed, 
conveyed, c. but there muſt be an averment that he was aQu. 
ally ſeiſed; it is not, indeed, neceſſary to ſay, that he was ſeiſed 
in fee; for if it is averred that he was ſeiſed ut de /ibers tene. 
mento, et fic ſeiſito exiſtente quidem finis ſe levavit., it will do. 
2 Ath. 630. | OL : 
If it is a mere legal title, and a man has purchaſed an eſtate 
Which he ſees himſelf has a defect upon the face of the deeds, 
yet the fine will be a bar in equity, and not affect him with no- 
tice ſo as to make him a truſtee for the perſon who had the right, 
becauſe this would be carrying it much too far; for the defect 
upon the face of the deeds is often the occaſion of the fine 
being levied. Did. : „ 5 5 
The operation of a fine and non- claim is not by turning it into 
a right, but it is by force of the bar ariſing from the ſtatute of 
non-claims ; and in pleading a fine and non-claim there is the 
ſame ſtrictneſs in equity as in law. Jbjd. Vid. alſo Reading v. 
Royſton, 2 Lord Raymond, Earl of Suſſex v. ——, 1 Lord Ray 
mond; which ſhew the rules of pleading a fine. 2 Atk. 240. 
A fine levied upon a bare poſſeſſion, with non-claim, may be 
A bar in equity, if a legal bar, though with notice at the time the 
fine was levied, but with reſpect to equitable titles there is a 
diſtinction : for where the equity charges the lands only the fine 
bars; but where it charges the perſon only, in reſpect of the 
land, the fine does not bar. Treatiſe upon Pleadings by Engliſh 
Bill, 201. | | | 
Therefore if a man purchaſes from a truſtee, and levies a fine, 
he ſtands in the place of the ſeller, and is as much a truſtee as he 
Was; ſo.in the caſe of a grantec of a mortgage, though he leviesa 
fine that will not diſcharge the equity of redemption : ſo where te- 
nants give a conditional poſſeſſion only, provided they may pay 
their rents to a third perſon till a ſuit is determined, a fine levied 
under ſuch a poſſeſſion will not be ſuffered to ſtand ; even at law, 
fines will be ſet aſide for fraud, as in the caſe of a tenant for 
years; but there are caſes of equitable, as well as of legal titles, 
in which a fine and non-claim will bar, notwithſtanding notice 
at the time of levying the fine, 2 Ath. 631. Bid. 390, 391: 
$ Me 030 | Ds 
A fine and non-claim may be pleaded in bar to a bill of re- 
view; but where a defendant pleaded a fine and non-claim in 
bar of the title ſet up by the plaintiff; the plea was over-ruled, 
becauſe the pendency of the ſuit here, as it was a matter propet 
for equity, has prevented the running of the fine. 2 Fern. 19. 
2 Atk. 389. | | | 
A plea of conveyance, and of fine and non-claim, is not mul. 
tifarious, but a good plea, to a bill impeaching the conveyance 
as not being for valuable conſideration. 2 Brown's Chan, Rp. 
247. Dizble v. Credland. 5 1 8 | To 
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2. To x claim under an entail, a recorery duly ſuffered, with 


the deed to lead the uſes of that recovery, may be pleaded; 
if the eſtate limited to the plaintiff, or under which he claims, 
is thereby deſtroyed. Tren 

3. If the judgment of @ Court of ordinary juriſdiction, has 
finally determined the rights of the parties, the judgment may, 
in general, be,pleaded in bar of a bill in equity: thus to a bill 
brought for diſcovery and relief, and to prevent the defendant 
from ſetting up a legal title in a truſtee, as a defence to a writ of 
right brought by the plaintiff: to try a title to certain eſtates 


mentioned in the bill, the defendant pleaded that the' writ of 


right had been tried and determined againſt the . plaintiff; which 
was held a good plea to a farther diſcovery. | 1 Brown's.Chan. 
Rep. 305. Sydney ſtyling himſelf Earl of Leicefer, v. Perry. 

So where a ſpecific legacy being left to L, he applied to the 
executor, who aſſented, but delayed to deliver it; L brought an 


action of trover for it, and had a verdict and 200 J. damages: 


the executor preferred his bill in this court; and inſiſted, firſt, 
That an action of trover would not lie for a legacy; and ſecondly, 
That it is a verdict againſt conſcience, the damages being exceſ- 
five, The court held, that after an executor has aſſented, an 
action of trover certainly lies for legacy; and that this was not 
a caſe where they would relieve againſt a verdict, and therefore 
allowed the plea of the verdict and judgment“: but in a caſe 


where a foreign ſentence. in a commiſſary court in France, was 


pleaded to a bill brought in this court for the ſame matters as 
thoſe to which the plea related, the ſame was over-ruled ; 
for it was a. proper caſe to ſtand for an anſwer, with liberty to 
except, and the more ſo, as it was a ſentence in a commiſſary 
court only,, which is of a political nature; but if the foreign 
court, pronouncing a ſentence or judgment, has full juriſdic- 
tion to determine the rights of the parties, the judgment or 
ſentence of ſuch a court may be a proper defence, by way of 
plea; but, if there is any fraud charged, the judgment or ſen- 
tence cannot be pleaded, unleſs the fraud be denied by the 
plea, and the plea ſupported by an anſwer to the charge of 
rand: 3 . 21 ö | 

If a bill is brought in this court to ſet aſide a will relating 


to a perſonal eſtate only, and to ſtay the probate thereof upon a 


* 3 Ath. 224. Note, In this caſe the court ſaid, that as to relieving againſt 
verdicts, for being contrary to equity, thoſe caſes are, where the plaintiff knew the 
fact of his own knowledge to be otherwiſe than what the Jury find by their verdict, 
and the defendant. was ignorant of it at the trial; as where the plaintiff's action 
might be for a debt, &c. and the defendant after the verdict diſcovers a receipt for the 
very demand in the action; here the court would relieve, but even in this, and ſuch 
like caſes, the court will not always relieve againſt a verdict, where the defendant 
lubmits to try it at law firſt, where he might, by a biil of difcuvery, have come at 
Wis fact by the plaintiff 's azſwer upon oath, before any trial at law was had. 


Vor. I. | 8 5 ſuggeſtion 


ane by Engliſb Bill, 203. 
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ſuggeſtion that the will was gained by fraud, the defendant may 
demur to the juriſdiction, becauſe it is apparent upon the. face 
of the bill, that the ſpiritual court has the proper cognizance of 
wills relating to perfonal eſtates, and can determine fraud con- 
dcerning them, and that therefore ſuch a bill is improper in tlis 
court: but where the fraud practiſed has not gone to the whole 
of the bill, but only to ſome particular clauſe; or if the fraud 
has been practiſed to obtain the conſent of the next of kin to the 
| probate; the courts of equity have laid hold of theſe circum- 
ſtances to declare the executor a truſtee for the next of kin, 
1 P. Will. 389. 2 P. Will. 287. Kerrict v. Brunſby, 3 Brown; 
Part: Caf. 358. 1 Vern, 397. Bennet v. Vale, 2 Ail. 324. 
Bouchier v. Taylor, 5 Brown's Parl. Caf. 414. 2 Vern. 8. 76.; 
but with reſpeCt to the limits of the juriſdiction of a court ef 
equity in teſtamentary matters, vide Sheffield v. Ducheſs of Buck- 
inghamſhire, 1 Ath. 628. Barnſley v. Powell, 1 Ve. 119, 28 

: Treatiſe upon Pleadings by Engliſh Bill, 206. 1 8 
Where a bill was brought by a member of Gray's Inn, againſ 
the treaſurer, benchers, and ſteward of the inn, for an account 
of the monies, paid for the renewal of grants of chambers, and 
that the ſociety might be decreed to renew the plaintiff's term 
in. ſeveral ſets of chambers, the defendants pleaded that Gra). 


Inn was a voluntary ſociety, governed by benchers, who make | 
rules for the regulation of the ſociety, and the letting of cham- | 
= ders, Ec. ſibje# to an appeal, in cafe of diſputes, to the Lord 
| Chancelior and the twelve Fudges; and the plea was allowed, / 
2 Brown's Chan. Rep. 241. Cunningham v. Wegg and others. i 
0 Vide alſo 1 Keb. 135. 2 Will. 511. Heart's caſe, Douglas 340. | 
{ III. Under the third branch of pleas in bar, of matters in pay 1 
0 may be ranked, | | | 
q 1. A ſtated account; 2. an award; 3. a releaſe; 4. a will or f 
| conveyance; 5. a purchaſe for valuable conſideration ; 6. a plea 1 
4 of any ſtatute which may be a bar to the plaintiff's demand, # ' * 
. the ſtatute of frauds and perjuries, or the ſtatutes for limitation A 
, of actions may be conſidered as a plea of matter in pais. K 
| I. A plea of a ſtated account is a good bar to a. bill for at 30 
5 account; for there is no rule more ſtrictly adhered to in this court, th 
F than that, when the defendant ſets forth a ſtated account, be % 
1 mall not be obliged to go upon a general one, becauſe very often 
* a ſtated account would unravel a perplexcd affair, which might pu 
5 otherwiſe be left in the dark, if left to a general one; and there- _ 
bh fore where there is a plea of a ſtated account to a bill brought "M 


for a general one, the plaintiff muſt amend. 2 At. 1. 
If fraud be objected to the ſtated account, and to the ſtating 
ol it, and all the circumſtances of fraud anſwered and denied, 
the plea of ſuch account is a good one, for that is not except 
efuſdem rei cujus pelitur diſſlutio; for that which ſhould a” 
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the ſtated account is the fraud, and that is denied, and there- 
fore ſuch ſtated account ſtands proper to be pleaded againſt any 
unliquidated demand; for otherwiſe no man would be fafe in 
ſtating his account, and delivering up his vouchers, touching the 
particulars 3 and therefore the plaintiff, who has the youchers 


delivered up to him, which always ought to be part of the plea, 


ought to aſſign error in the account, which it is ſuppoſed he is 
able to do, having the vouchers in his hands, whereby to make 
out ſuch error. Gilb. Chan. 57. | 

The delivering up vouchers is an affirmation that the account 
between the parties was a ſtated one; but to make it fo, it is 
not abſolutely neceſſary that they ſhould be delivered up at the 


| qyime the account is ſettled ; for inſtance, in the caſe of bankers 


and their cuſtomers, it is ſeldom done, but the drafts which 
are made upon them, are conſtantly kept on files, becauſe they 
are vouchers, and of uſe in clearing up diſputes between their 
ſhop and a third perſon. 2 Ath. 25272. 

And where perſons have mutual dealings, ſigning the account 
is not abſolutely neceſſary to make it a ſtated account; for in- 
ſtance, where there are tranſactions between a merchant in Eng- 


| land and a merchant beyond ſea, and an accouut is tranſmitted 


here from the perſon who is abroad, it is not the ſigning which 
will make it a ſtated account, but the Þerſon to whom it is fent, 
keeping it by him any length of time, without making any ob- 
jection, which ſhall bind him, and prevent his entering into an 
open account afterwards ; but it is neceſſary that the defendant 
in pleading a ftated account ſhould ſhew it was in writing, and 
likewiſe the balance in writing, or at leaft ſet forth what the ba- 
lance was. 2 Atk. 252. 399. | | | 
Where a bill is brought to impeach an account, and the de- 
tendant pleads a fated account, it is not neceſſary in every caſe 
that the account ſhould be annexed by way of ſchedule to the 
anſwer, for the plea is ſufficient in caſe it be a fair account be- 


| tween the parties; but if the bill not only impeaches the account, 


but charges the plaintiff, has no counterpart of the accourit, the 
account ſhould be annexed by way of ſchedule to the anſwer; 
that if there are any errors upon the face of it, the pY,intiff may 


have an opportunity of pointing them out. bid. 30. z. 


A bill was brought for an account; to which. the defend nt 
put in a plea of a ſtated account as to all matter's herein eee 
gaunted for; and this plea was held to be bd, beeauſe the de- 
fendant, as to any errors charged in the 2tcowt, might by ſuch 
a plea effectually defend himſelf againſt the; diſcovery of an 
error, by ſaying only it was before accounted for ; he muſt 05 
that the ſtated account is juſt and true, to the beſt of his know- 
ledge and belief, if neither error nor fraud is charged; but if 
error or fraud are charged, they muſt be denied by the plea as 
well as the anſwer, 3 th. 70. Gilb. Chan. 8 8 
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If one merchant ſends an account - current to another in a dif: 
ferent country, on which a balance is made due to himſelf; 
the other keeps it by him about two years without making ob- 
jections to it; the rule of this court and of merchants is, that it 
is conſidered as a ſtated account. 2 Fe. 239. | 

2, A plea of an award is not only good to the merits of the 
caſe, but to the diſcovery ; for a defendant to a bill is not obliged 


to ſet out the whole account between him and the plaintiff after 


an award in his favour in relation to that very account, for that 
is concluſive to all the parties, till an error is ſhewn in taking the 
account, or partiality and improper behaviour in the arbitrators; 
and if any particular error 1s pretended, the plaintiff ought to 
charge it with all its circumſtances: the only ground to impeach 


an award is colluſion, or groſs miſbehaviour in arbitrators, for 


otherwile, being made by judges of the parties* own chuſing, it 
is final, and binding upon all parties, or no perſon would ever 
accept of being arbitrator. 3 Alk. 530. Vid. per Lord Hard. 
evicke, © 1 | | 

Thus where a bill was brought to ſet aſide an award, and the 


_ arbitrator was made a party, and a diſcovery ſought from him of 


the grounds and foundation upon which he made the award, 
and that the ſame might he ſet forth minutely in his anſwer; 
'The arbitrator pleaded in bar to fo much as ſeeks ſo particu- 
lar a diſcovery, that he was not obliged to ſet forth minutely the 
grounds and foundation upon which he made his award. 
Lord Chancellor: Unleſs there is corruption or partiality in 
an arbitrator, the party cannot ſet aſide the award; and if it 
ſhould be allowed to make arbitrators defendants, and give them 
all this trouble to ſet forth the particular reaſons upon which they 
founded their award, it would introduce very great inconvent- 
ences, and be a diſcouragement to any perſon to undertake a fe- 
ference ; if there was any palpable miſtake made by an arbitrator, 
or miſcalculation in an account that had been laid before him, 
the party aggrieved might bring his bill againſt the party in whole 


favour the award is made, to have it rectiſied, and not agaiul 


the arbirrator : Plea was allowed. 3 th. 644. 
There are many inſtances in this court where arbitrators 
charged in a bill with corruption and partiality may plead the 


award in bar tv the diſcovery; but there thoſe charges muſt no! 


only be denied by way of averment in the plea, but the plea mul 
be ſupported by art anſwer ſhewing the arbitrators to have bel 
incorrupt and impartiai, or the court will give the party à fe 
medy by making the arbitrators pay coſts. 3 4th. 500. 296- 
A plea of an award to,a bill for the ſame matter, allowe% 
where it did not appear there was any diſcovery of new evidenc: 
ſuoſequent to the award, or any fraudulent concealment of 2 
dence by the defendant at the time of the award. Ridgen) 
Rep. temp. Lord Harawicke, 296. 55 1 
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A releaſe is proper to be pleaded in bar of the bill, if the 
plalntiff or a perſon under whom he claims, has releaſed the ſub- 
ec of his demand; but the defendant muſt ſet forth the valua- 
ble conſiderations upon which ſuch releaſe was made, otherwiſe 
fraud will be preſumed ; and where a releaſe is pleaded to a bill 
for an account, it muſt always be under ſeal, otherwiſe it is to 
be pleaded as a ſtated account only. Hard. 163. G6, 
Chan. 5 7. | Rs | | 

4. The plea of a will made in favour of the defendant, and 
that it was duly.executed, has been held good in the caſe of a 
bill brought to ſet aſide the will upon the ground of fraud; as 
where it was ſuggeſted, that the teſtator was incapable of mak- 
ing a will by being perpetually in liquor, and particularly when 
he executed the will: the defendant pleaded the will was duly 
executed, and that it ought to prevail till upon an iſſue at law it 
ſhould be found to be otherwiſe ; and the plea was allowed. - 

But the ſame bill having alſo prayed that a receiver might be 
appointed, the court ſaid, that as to ſo much of the plea as ex- 
tended to that part of the bill, it muſt be diſallowed ; for the |! 
hands of the court ſhould not be tied up, if, in the progreſs 
of the cauſe, it ſhould be neceſſary to appoint a receiver. 3 Ath. 
17. but vide 2 Veſ. 351, 362. | 

In a bill for a diſcovery of title, the defendant may plead that 
the complainant has conveyed the premiſes in queltion, or his 
right to them, to another perſon, or he may plead a conveyance 
from the anceſtor to himſelf. Prat. Reg. 279, 280. 

5. A purchaſe, or mortgage, for a valuable conſideration with- 
out notice of the plaintiff's title is a good plea, in bar of a bill 
brought to be let into the poſſeſſion of an eſtate ; but the plea 
muſt aver that the vendor was ſeiſed in fee, or that the defend- 
ant believes and is adviſed, that he was fo at the time of the pur- 
chaſe : ſor if it be charged in the bill, that the vendor was only 
tenant for life, or tenant in tail, and a diſcovery of the title be 
prayed, the defendant cannot cover ſuch diſcovery, unleſs he 
ſwears a ſeiſin in fee in the vendor, or to his belief of ſuch 
ſeiſin at the time of the purchaſe, or that ſuch fines and reco- 
veries were levied and ſuffered, as would bar an entail, ſuppoſin 
. the vendor was only tenant in tail; for if the defendant (the 
t purchaſer) ſhould ſet forth a purehaſe by leaſe and releaſe, that 
: would paſs no more from the tenant in tail than it lawfully may 
1 paſs, and that is only an eſtate for the life of the tenant in tail, 

and there is no bar in that cafe againſt the iſſue. Gilb, Chan, 


$7» 58. | ane 
l It is incumbent alſo upon the party relying upon this plea to 
ct ſet forth the purchaſe money, for if he is not a purchaſer for va- 
ij luable conſideration, but is only a volunteer, that is no bar to the 
yi diſcovery : alſo the deeds of purchaſe ſetting forth the dates, 


parties aud contents briefly, and the time of their execution muſt 


8 3 | be 
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be ſet forth; notice muſt alſo be denied in the plea, otherwife 
it is not a complete equitable bar; for if he had notice of the 
plaintiff's title, though the defendant paid a full value for his 
purchaſe, he is not a conſcionable purchaſer z notice of the plain. 
tiff's title muſt alſo be denied in the anſwer, for that is matter 
of fraud and cannot be covered by the plea, but it muſt be de. 
nied by the plea, otherwiſe, there is not a complete plea in court 
on which the plaintiff may take iſſue. Gilb. Chan. 58. 8 

It is not ſufficient to deny notice of the plaintiff's title at the 
time of the execution of the deed, or payment of the confi. 
deration money, but the. defendant muſt ſwear he had no notice 
either at or before the execution of the 'deeds, or at or before 
the payment of money: but it is ſufficient to aver, that the per- 
fon who conveyed or mortgaged; was ſeiſed or pretended to be 
feiſed, when he executed the purchaſe or mortgage deeds ; ſecus, 
where a purchaſer ſets up a fine and non- claim as a bar, he muſt 
aver that the vendor was actually ſeiſed. 2 At. 397. 630. 
32 2-0. 5 | | | 

It was faid by Lord Chancellor Hardwicke, that a man who 

- purchaſes for a valuable conſideration, with notice of a volun- 

_ tary ſettlement from a perſon who bought. without notice, ſhall 
ſhelter himſelf under the firſt purchaſe,. but it muſt be the very 
ſame intereſt in every reſpect; but a man cannot defend him- 

_ ſelf in this court as a purchaſer for a valuable conſideration under 
articles only; for if he is injured, he muſt ſue at law upon the 
covenants in the articles. 1 Ah. 571. En | 

A bill was brought to be let into the poſſeſſion of an eſtate, the 
defendant pleaded a purchaſe for a valuable conſideration, and 
that the money was paid, or is bona fide ſecured to be paid; but 

the fact was, that the conſideration money was never paid, but 
only ſecured to be paid. 1 | 

Lord Chancellor : 'The defendant has not paid the money yet; 
and therefore, as he has notice now of the plaintiff's title, and 
the money he has ſecured to be paid, may never be paid, con- 


ſequently the plea mult be over-ruled. 3 A. 393, 

Al. deviſes the eſtate in queſtion to B in tail, remainder to 6 } 
in fee, and a bill was brought by the heir of the body of B, for b 
deeds and writings in poſſethon of the defendant: the defendant 8 

' pleaded he is a purchaſer for valuable conſideration from C, and te 
had no notice of the plaintiff's title; but the plea was over-ruled fe 
upon the ground, that where a defendant claims under a con- _ 
veyance in which there is an eſtate tail prior to the eſtate uncer ol 
which he purchaſed, it is incumbent upon him to ſee if that hi 
eſtate is ſpent; ſo where the bill charges particular and ſpecial i 
inſtances of notice of the plaintiff's title on the defendant, his 2 
denial of notice generally is not ſufficient, but the notice mult in 


be denied as ſpecially and particularly as it is charged. 1 All. 
$22. 3 Alk. 815. : Bites bus cx 


It is a conſtant, inyariable rule of the court, that any mort- 

E | Le: 
5 notice of the plaintiff's title 3 ſoan aſſignee of a mort- 
gagee, from perſons not having notice of mortgagor's being only 
tenant for life, is not bound to diſcover 5 4 he himſelf had 
notice, as he had a right to avail himſelf of the mortgagee's 

want of notice. 2 Ye. 450. 2 Brown's Chan, Rep. 66. 

Notice and fraud muſt alſo. be denied generally by way of 
averment in the plea, otherwiſe the fact of; notice, or of fraud 
will not be in iſſue; but where a defendant in his plea of a pur- 


chaſe for a valuable conſideration, omits to deny notice, if the 


plaintiff replies to it, all the defendant has to do, is to prove his 
purchaſe z and it is not material if the plaintiff proves notice, for 
it was the plaintiff's own fault, that he did not ſet down the plea 
to be argued, in which caſe it would have been over- ruled. Vid. 
Treatiſe upon Pleadings by Engliſh Bill, 216. where the reader will 
find three very late caſes to this effect determined by Lord Chan- 
cellor Tyurlotu, ſtated at large. 3 P. Vill. ga. 2 | 

In a bill agaiuſt a jointreſs to diſcover her title, by the heir at 
Jaw to the perſon who made the jointure, and no appearance of 
any ſettlement, the court will upon the plaintiff's offer to con- 
firm the jointure oblige a production of the deed ; without ſuch 
offer, the ſettlement is a good plea in bar, but it muſt be ſet 
| forth with ſufficient certainty ; ſo a plea of bare title only with- 
out ſetting forth a valuable conſideration will not protect a de- 
fendant from giving an anſwer to the title ſet up by the bill, 
2 Peſ. 450. 2 Alk. 241. | i 

Notice to the agent is notice to the party; as where A makes 
three ſeveral mortgages to B, C, and Dy and in the laſt mortgage 
Bis aparty, and agrees that after he is paid he will ſtand a truſ- 
tee for D, it was decreed that C ſhall be paid before D, for all 
the ſecurities being tranſacted by the ſcrivener, notice to him 
was notice to D. 2 Fern. 574. 
So where A having notice of an incumbrance, purchaſes in the 
name of B, and then agrees that B ſhall be the purchaſer, and 
he accordingly pays the purchaſe money without notice of the 
incumbrance: though B did not employ 4, nor knew any thing 
of the purchaſe till after it was made; yet B approving of it af- 
| terwards made 4 his agent ab initio, and therefore ſhall be af- 
fected with the notice to A - ſo notice to a man's counſel is 
notice to the party ; but where a counſel comes to have notice 
of the title in another affair, which it may be he bas forgot, when 
his client comes to adviſe with him in a caſe with other circum- 
ſtances, that ſhall not be ſuch a notice as to bind the party. 
2 Vern, 60g. 1 Vern. 287. Vide alſo Lowther and Charlton, 
in Chan, Hil, 15 Geo. 2 1741. (Lib. R. 139.) | 
J 5 84 | With 
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e may protect himſelf from a diſcovery of his title deed, if 
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Wich aQtual notice you may affect any one by an original bill; 
but as to notice purely 1 6 lis pendens, you ſhall not affect any 
one who is no party to the ſuit by an, original bill; unleſs the 
former cauſe has proceeded to a deeree; for if the firſt ſuit be 

roceeded in with effect, all perſons that come in pendente lite, 
ough they be no parties to the ſuit, their intereſt ſhall be 
bound, and avoided by. the decree in that cauſe ; but in the caſe 
of Morley v. Lord Scarborough, Lord Hardzwicke Chancellor ſaid, 
that a decree is not to be looked upon as a general notice, and 
that there is no ſuch doctrine, chat men are to take notice of the 
decrees of this court, though they are to take notice of a ly 
pendens. Bid. Vide alſo 3 Will. 1 7. 
A bill was brought to prove a will, ery b re the teſti. 
mony of the witneſſes: the defendant pleaded himſelf a purchaſer 
without notice of any ſuch will, and inſiſted that unleſs there 
had been a verdi& in affirmance of ſuch will, (nothing hindering 
the plaintiff, but that if he had a title he might recover at law, 
the plaintiff ought not to be admitted to examine his witneſſes, 
thereby to bring a cloud over a purchaſer s eſtate ; and the court 
allowed the plea. I Vern. 354. 

* 6. The ſtatute of frauis and perjuries has been pleaded to: 
bill brought for the ſpecific performance of an agreement with an 
averment, that there was no agreement in writing. ſigned by the 
defendant, nor any perſon by him lawfully authorized, in a caſe 
where the defendant had altered a draft with his own hand, for 
the purchaſing by him of an eſtate, and though the ſeller after 
wards executed the conveyance and cauſed it to be regiſtered; 

but this was held not to be ſuch a ſigning on the part of the de- 
fendant, as to take ir out of the ſtatute, 29 Car. 2. c. 3. 17 
Will. 770. Hawkins v. Hilmer, | 

In the argument of this caſe the Lord Chinceſlor (Lord Mar. 
clesfield\ ſaid that unleſs in ſome particular caſes where there ha 
been an execution of the contract by entering upon and improving 
the premiſes, the party's ſigning the agreement is abſolutely ne. 
ceſſary for the completing of it; and to put a different conſtruc- 
tion upon the act would be to repeal it. 

$5 where a bill was filed for the ſpecific performance of a 
agreement, for the renewal of a leaſe of a houſe from Adore and 
his wife to Stokes ; : there had been ſome difficulty about the terms 
of the renewal, but at length (as the bill charged) they came to 
an agreement, and the defendant Mone being called upon by the 
plaintiff to prepare the leaſe, Moore named a Mr. S. for that pu- 
poſe, and æurote certain inſt ructions from whence the leaſe was 
to be prepared, in theſe words; viz. „The leafe renewed— 
Mr. St-6e2 tb pay the King's tax, alls; to pay Moore 24 1. a yea), 
half yearly Mr. Siotes to keep the houſe in good tenantable te. 


pair.“ 
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pair,” To this bill the defendants having pleaded the ſtatute of 


frauds, and that plea having been ordered to ftand for an anſwer 
with liberty to except, and the defendants having then by their 
anſwer admitted the written inſtructions, one queſtion made on 
the hearing the cauſe was, whether there was a ſufficient Ana- 
ture by Moore to take this out of the ſtatute. And for the plain- 
tiff it was inſiſted that Moore having written his own name in the 
body of theſe inſtructions would amount to ſuch a ſignature: 
and that it did not ſignify whether the name was to be found at 
the body or the top, or in the body of the inſtrument, and it 
was likened to the caſes upon wills, in which it had been deter- 
mined, that the teſtator's writing his name in the introduction 
to the will, was a good ſigning within the ſtatute, Welford v. 
Beazeley, 3 All. 503- | | 

On the other fide, the caſe of Hawkins v. Holmes (above cited) 
was relied upon. The then Lord Chief Baron, (Slynner, ) and 
Mr. Baron Eyre, (the preſent Chief Baron,) delivered their opi- 
nions, (and the other barons agreed,) that the ſignature required 
by the ſtatute is to have the effect of giving authencity to the 
whole. inſtrument, and where the name is inſerted in ſuch a man- 
ner as to have that effect, it did not much ſignify in what part 
of the inſtrument. it was to be found—as in the formal introduc- 
tion to a will —but it could not be imagined that a name inſerted 
in the body of an inſtrument and applicable to particular purpoſes, 
could amount to ſuch an authentication as the ſtatute required--- 
upon which (as well upon another) ground the bill was diſ- 
miſſed. 1 P. Will. 770, 771. Mr. Cox's edit. in notes. Wha- 


Joy v. Bugenal, 6 Bro. P. C. 45. and ſeveral other caſes upon 
this ſubject collected in Whitbread v. Brockhurſ?, Bro. Cha. Rep. 


404. 8 | | 
? So where on a marriage treaty, the intended huſband and the 

young lady's father went to a counſellor's chambers, to have, in 
conſideration of the portion the father propoſed to give, a ſettle- 
ment drawn; minutes of the agreement were taken down in 
writing by the counſel, and given by him to his clerk to be drawn 
up in form: the next day the father dies, znd the day fol- 
lowing the marrriage was ſolemnized; and the huſband and wife 
brought a bill to compel a ſpecific execution of the marriage 
agreement, and to have the portion paid; the defendant pleaded 
the ſtatute of frauds and perjurics, and on arguing that plea, the 


benefit thereof was ſaved to the hearing; and upon the hearing 


the court held this agreement to be within the ſtatute. Bawdes 
v. Amburſt, Prec. in Chan. 403 Nite, In this caſe it ſeemed 


to be agreed both by the court and counſel, that if the marriage 
had been had upon the foot of this writing, and the father had 
been privy and conſenting to it, that he ſhould afterwards have 
been obliged to execute his part thereof. Vid. alſo 1 Za. Abridg. 
os | 21. . 


366 | PLEAS IN BAR. 


21. 8. 8 C. 2 Chanc: Rep. 284. 8. C. Gilb, Chane. 738. Proc, 

| mY Chan. 208. 374. 380. 526. 533: 

But in a ſubſequent caſe, (where a queſtion 2240 upon che ſta- 
tute of frauds and perjuries, whether a perſon ſubſcribing a deed 
as a witneſs only, which ſhe knew the contents of, could be ſaid 
to have ſigned it within the NM of that ſtatute, ) the Loid 
Chancellor ſaid : © 

The meaning of the ſtatute is to reduce contracts to a cer- 
tairity, in order to avoid perjury on the one hand, and fraud on 
the other; and therefore both in this court od the courts of 
common law, where an agreement has been reduced to ſuch a 
certainty, and the ſubſtance of the ſtatute has been complied 
with in the material part, the forms have never been inſiſted 
upon. 

The word party in the ſtatute is not to be N party as 
to a deed, but perſon in general; or elſe what would become of 
thoſe decrees, where ſigning of letters, by which the party never 
intended to bind himſelf, has been held to be a ſigning within 

the ſtatute? 

There have been ceaſes where a letter written to a man's own 
agent, and ſetting forth the terms of an agreement as concluded 
by him, has been deemed to be a ſigning within the ſtatute, and 
agreeable to the proviſion of it. 

And he denied the general doctrine as laid down i in Baud v. 
Amburſt, though true as applied to that caſe by Lord Comper, 
and ſaid the difference between the two caſes was, that the 
writing there, though all in the father's hand, was only a 
ſketch of an agreement not fettled or confirmed by the parties; 
but Here the defendant ſigned it as a complete agreement, and as 
ſhe knew the contents, is to be bound by it in the preſent caſc. 
Prec. in Chan. Welford v. Beazely, 3 Att. 5 3. 

Thus where the plaintiff had agreed for the purchaſe of an 
eſtate of the detendant, but the agreement was not reduced into 
writing; however in confidence of the agreement, the plaintiff 
had given orders for conveyances to be drawn and engrofled, and 
went ſeveral times to view the eſtate; ſome time after the de- 
fendant ſent a letter to the plaintiff informing him, that at the 
time he contracted for the ſale of the eſtate, the value of the 
timber was not known to him, and that the plaintiff ſhould not 
have the eſtate, unleſs he would give him a larger price: the 
bill was brought to carry the agreement into execution, to which 
the ſtatute of frauds was pleaded. 

The Lord Chancellor allowed the plea, and obſerved the letter 
couid not be ſufficient evidence of the agreement, the terms of 
the agreement not being therein mentioned: as to the objection 
that this agreement was in part performed, he allowed, that 


Men's a man takes pas in purſuance of an an 
| $ 
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does any act of the like nature, the court will decree an execu- 


tion of it 3 but the circumſtances only of giving directions for 


conveyances, and going to take a view of the eſtate, he thougha 


not ſufficient. 1 Ark. 13. | „ 
Note, with reſpect to ſupplying or explaining written agree; 
ments by parol evidence, vid. Blackſtone's Rep. p. 1250. Preflon 


v. Merceau, where that learned author ſays, Courts ſhould be 


very cautious in admitting any evidence to ſupply or explain 
written agreements, elſe the ſtatute of frauds would be eluded : 
ami the ſame uncertainty introduced by ſuppletory or explana- 
tory evidence which that ſtatute has ſuppreſſed in reſpe to the 


| principal object. It ought never to be ſuffered, ſo as to contra- 


dict or explain away an explicit agreement, for that is in effect 


to vary it. | 
Plea of ſtatute of frauds a good defence to parol variation of 


agr-ement for a leaſe : not if it only amounts to waiver of part, 


or to a declaration of truſt. 1 Yef. Jun. 402. 
In a late caſe it was conceived that courts of equity, in deter- 


mining caſes ariſing upon this ſtatute, had laid down two pro- 


poſitions founded on rules of equity, and have given a conſtruc 
tion to the act accordingly, which amounted to this; that the act 
was to be conſtrued, as if there had been an expreſs exception, 


to the extent of thoſe rules, in favour of courts of equity, and 


that no action was to be ſuſtained, except upon an agreement in 
writing ſigned according to the requiſition of the ſtatute; and 
except upon bills in equity, where the party to be charged con- 
feſſed the agreement by anſwer, or there was a part performance 
of the agreement. It was therefore determined, that to the fact 
of the agreement the defendant muſt anſwer, In all theſe caſes 
if -any matter is charged by the bill, which may avoid the bar 
created by the ſtatute, that matter muſt be denied generally by 
way of averment in the plea; and it muſt be denied, particularly 
and preciſely, by way of anſwer to ſupport the plea. Whit- 
church v. Beavis, in Chancery, 8th February, 1786. Treatiſe upon 
Pleadings by Engliſh Bill, 215, where allo it is ſaid in a note, 
that application has been fince made to have the plea in Whit 
2 v. Beavis re-argued, and the point therefore is not finally 
decided, 1, | | | 

Joa bill brought for the ſpecific performance of an agree- 


ment for the ſale of an eſtate, the defendant pleaded the ſtatute 


of frauds; firſt, that there was no agreement in writing; ſe- 
condly, that there was no part performance of ſuch agree- 
ment; this was held to be a double plea, and ordered to 
ſtand for an anſwer with liberty to except. 1 Brown. Chan. 


Rep. 404. Whitbread v. Brockburſt, | | | 
7. In pleading the ſtatute of limitations, the defendant, in his 


anſwer, mult ſay, that he has paid his money; becauſe other. 


Wiſe a court of equity ſuppoſes a truſt between the plaintiff and 
: 5 N | defendaut, 
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. . defendant, and that the money is a depoſit in the hands of the 
defendant for the benefit of the plaintiff, and the ſtatute of limi. 
tations does not reach truſts ;+ſo this ſtatute is no plea where 
the bill charges a fraud; but then it ſhould be charged by the 
bill that the fraud was diſcovered within fix years before the bill 
filed; and if there be any fraud charged in the bill, it muſt be 
denied by way of anſwer, and not by way of plea. 21 Fac. 1, 
c. 16. Gilb, Chan. 61. 3 P. Vill. 143. South Sea Company v. 
M pmondſall, I Vern. 185. | 1 85 

If an executor, adminiſtrator or truſtee for an infant, neglects 
to ſue within fix years, the ſtatute of limitations ſhall bind the 
infant; and a corporation ſhall have the benefit of this ſtatute 
as well as any private perſon ; the ſtatute of limitations cannot 
be pleaded to the diſcovery when the debt was due, though it 
may to the debt itſe}fy becauſe by the defendant*s ſetting forth 
when the debt commenced, it will appear to the court whether 
the ſix years are incurred according to the ſtatute. 3 P. Will 
909; 310. 1 Mt. 5p 11 HS ia ers 

In the caſe of the South Sea Company, in'whom the eſtates of 
the late directors are veſted by act of parliament, where the ſta. 
ture of limitations might have been pleaded againſt the late di- 
rectors; it is pleadable againſt the Company who ſtand but in 
ſuch directors' place; ſo where, though the aſſignee of the effects 
of a bankrupt claims under the act of parliament, yet as the ſta- 
tute of limitations might be pleaded againſt the bankrupt, by the 
fame reaſon it is pleadable againſt ſuch aſſignee; but the ſtatute 
is u good plea where the eſtate in law is in truſtees. 3 Wil. 
Rep. 144. 9 Mod. 32. ; Rn,” 

I0o a bill brought by a creditor of an inteſtate for 100 f. due 
on a note, charging that the adminiſtratrix promiſed to pay it, 
as ſoon as ſhe could get in effects, the adminittratrix pleaded the 
ſtatute of limitations, and that ſhe made no promiſe to pay the note, 

Lord Chancellor : As there is a particular and ſpecial promiſe 
charged, the plea here is too general; the defendant ſhould have 
pleaded that ſhe made no promiſe to pay out of the aſſets, and 
therefore it mult ſtand for an anſwer with liberty to except, 
3 Ab. 70% „ | 

If the principal is barred, the intereſt is ſo likewiſe. 

Where a note is given for the payment of an annuity of 6“ 
fer annum during the life of the annuitant, the defendant plead- | 
ing that he aid not promiſe to pay within fix years is bad, he ſhould 
have pleaded the cauſe of action hath not accrued within the x 
years: ſo where a note is given for payment of money three years 
from the date, and an action brought, a plea that the defen- 
Cant has not promiſed to pay is bad, becaule it is executor); 
and therefore it ſhould have been that the cauſe of action hath 
not accrued; ſo where a note is given to pay 100 J. by inſtal 
ments, that defendant hath not promiſed to pay is bad, * 
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the ſtatute of limitations bars only what was actually due fi 


years before the action brought. 3 Ark. 71. 


To a bill which was brought for diſcovery of the defendant's 
title, charging fraud in the defendant, and praying to be let into 
poſſeſſion of the eſtate, the defendant pleaded the 
tations both to the diſcovery and relief. 13 

Lord Chancellor: I am of opinion the deſendant abe led 
the ſtatute of limitations to the diſcovery, but muſt anſwer to 
the fraud; and that, as the defendant has pleaded it, it is in the 
nature of a demurrer, for the defendant not averring any fact 


to which the plaintiff might reply, but reſting it on faQts of che 


plaintiff's own ſhewing, if I was to allow the plea, the plaintiff 


could not take exceptions to the anſwer ; and therefore over-ruled 


the plea. Bid. 5 58. | - : 

A bill was brought to redeem a mortgage, after the mortgagee 
has been in poſſeſſion of the mortgaged premiſes at leaſt thirty 
years; the defendant pleaded the ſtatute of limitations in bar, 


and by his plea infiſted upon the length of time he and the per- 


ſon under whom he claimed had enjoyed the eſtate, and been in 
quiet poſſeſſion for ſuch a number of years; the Lord Chancel- 
lor at firſt doubted whether the defendant could. in this caſe 
plead the ſtatute of limitations, for inſiſting on the length of time 
againſt a bill to redeem, is only a kind of equitable bar, and 


taken by way of analogy to the ſtatute; and the rule being for a 


defendant to inſiſt by his anſwer, and not by plea, upon the 
length of time; but precedents being ordered to be ſearched for, 
upon a review of the ſame the plea was allowed. It was ſaid, 
that Lord Chancellor Xing in a cafe of this kind, allowed a de- 
murrer *; but Lord Hurdwicke ſaid, he was of a different 
opinion, and ſhould have over-ruled ir, becauſe, if allowed, the 
bill would be out of court, and that is carrying it too far +. 


1 Chan, Caf. 102. Pearſon v. Pulley. Jenner v. Cray, the 26th 


May 1731. Chan. Rep. 110. Clapham v. Boyer. 1 Vern. 418. 


St. John v. Turner. Ryleyv. Harveſt, January 16th, 1730. Trevor 


v. Flyd, in the Exchequer before Lord Chief Baron Pengelly. 
On a bill in equity being abated by death, if the executor or 

adminiſtrator of the party deceaſed do not revive within ſix years, 

the ſtatute of limitations is a good plea in bar to a bill brought 


* 3 P. ill. 287. note, B. Fenner v. Tracey, Fad 171, by Lord Xing, on a de- 


murrer to a bill to redcem a ſtale mor: gage, wnere ih- nortg ge appeared by che bill 


to have been in poſſeſſion above twen ) years, the court hal tne defendant need nos 
E the length of time, but misht demur; and hat vo redemptio:: ſhould be al- 
owed in ſuch c-ſe, unleſs there was an excute by reafon f i-npriſonment, infancy, 
&c. ; that there did no: ſeem to be any certain time when he 1:ngth of poſſe ſſion of 
the inortgagee ſhould bat the mortgagor's right of cd mp ion; but as twenty years 
would bar an entry or ejectment, abſtr.ed from the excuſes avoveme!:tion+d, here 
was the ſame reaton for allowing it to har a red mption. The ſame rule was obierved 
in the caſe of Be/ch v. Hart ey, Ilie lac mas 1736, by the Lord Talbot. | 


+ 3 Aik. 226, 227. Agg-s v. Pickerell, 
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by them after; but in Gaſe there has been a decree to account, 
the ſtatute has been held to be no plea for a bill of reviyor, 
after a decree to account, is in nature of a fi. a. and not within 
or barrable by the ſtatute of limitations; though the demand may 
be a very ſtale one, and not to be countenanced, 1 P. Mil. 
8 5 55555 5 
Plenarty for ſix months before the bill was filed, has been 
held to be a good plea in bar to a bill brought on an equitable 
title to preſentation to living, ſeeking to compel the defendant 
to reſign ; for the ſtatute of Weftmin/ter 2. being intended to 
ſecure the peace of the church, muſt be conſidered for that pur- 
poſe as a ſtatute of limitation, and as a bar of an equitable, az 
well as a legal title. 3 Ai. 458, 459. Vid. alſo 2 P. Will. you, 
405. where the bill was brought againſt a mortgagee and his 
preſentee ſeven months after inſtitution, the Lord King diſmiſſed 
the bill, declaring that as a guare impedit was confined to the fix 
months after the death of the laſt incumbent, ſo the bill ſeek- 
king the defendant to reſign and conſequently to deprive him of 
his living, ought by the like reaſon to be limited to the ſame 
time, in regard it tended to the peace of the church. 

Note, Where the defendant inſiſts upon the benefit of this 
ſtatute by way of anſwer, he ſhall at the hearing have the bene- 
Ht of the ſtatute, in the ſame manner as if he had pleaded it. 
2 P. Will. 145. 85 . 
The ſtatute of limitations cannot be pleaded againſt a breach 
of truſt, nor can a perſon who has taken a conveyance from 
the truſtee ſhelter himſelf under a plea of that ſtatute, 3 All. 
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The ſeveral kinds of pleas hitherto conſidered being ſuch, as 
in their operation, and the effect produced by them reſpeCtively, 

extend only to the relief prayed by the bill, and likewiſe to the 

_ diſcovery prayed, wherever it is merely ſought for the purpoſe 
of obtaining relief; it remains therefore to treat of the ſeveral 
kinds and deſcriptions of pleas which may be relied upon in de- 
fence to a bill, the object of which is a diſcovery only from the 
defendant. | | FE | | 

The grounds upon which pleas of this deſcription are com- 
monly founded, are various : as, : 

1. Where a bill is brought againſt a perſon who has no inte- 
reſt in the ſubject to intitle the plaintiff to make him a party to 
the ſuit, the defendant ought to plead to ſuch bill, and ſupport 
his plea by an anſwer diſclaiming intereſt ; for a demurrer will 
not protect him from a diſcovery, becauſe a demurrer muſt ad- 

mit every thing well charged in the bill to be true; and it can» . 
not be ſupported by an anſwer as to the matters demurred to, be- 
cauſe that is bringing into it ſomething ſaid on the part of the de- 
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fendant to ſupport an allegation, that the charges in the bill are 


not ſufficient. 1 Jg. 427. W 5 Wy 
Thus where a bill was brought by an heir at law to diſcover 


the circumſtances of the execution of a will againſt the ſubſcribe 
ing witneſſes; one of whom demurred to the bill; it was ſaid 


by the court that you cannot make one defendant to a bill who 
is merely a witneſs, in order to have a diſcovery by his anſwer 
of that, which he may be properly required to diſcover, if called 
upon as a witneſs ; but as againſt a party intereſted, the plaintiff 
is intitled to have a diſcovery from him, if he is charged to be 
concerned in the fraud in obtaining the will; and it is not his 


defendant ſeemed to have miſtaken his way, and ſhould haye 
pleaded inſtead, of demurring; for here there is an expreſs 
charge that the defendants pretend to ſome right or intereſt under 
the will“; if he had pleaded to theſe matters, and ſupported that 
by an anſwer, denying the claim of any ſuch intereſt, it had been 
a good plea : the demurrer was for theſe reaſons therefore over- 
ruled. 1 Veſ. 426, 427. Which is neceſſary for plaintiff to 
ſhew in defendant in a bill for a diſcovery merely. 2 Fern. 
380. 2 Att. 394. 3. Will. 311. N 

| 25 The ſituation of | | 

| court of equity to. compel a diſcovery, and that for many reaſons 


general rule is, that no one is bound to anſwer, ſo as to ſubject 
himſelf to puniſhment, by whatever law that puniſhment ariſes, 
or whatever is the nature of the pumiſhment ; and therefore if a 
bill requires an anſwer, which may ſubject the defendant to any 


is not ſo apparent upon the face of the bill that the defendant 
can demur, he may by plea ſet forth by what means he may be 
liable to puniſhment, and infiſt he is not bound to anſwer the 
bill, or ſo much thereof as the plea will cover. Treatiſe upon 
Fleadings by Engliſh Bill 224. Vide alſo 2 Ve. 245. 

Thus where a bill was brought for diſcovery from the defen- 
dant (who had purchaſed the lands mentioned in the bill), whe- 
ther the perſon of whom he purchated was not a perſon profeſſing 
the popiſh religion before he conveyed the eſtates in queſtion to 


12th of Will. 3. for preventing the growth of popery; and the 
plea, as far as it went to the diſcovery whether this perſon was a 
papiſt, was allowed; ſo the plea of the ſtatute of 32 Hen. 8. 
(which ſubjects to a certain forfeiture thoſe who contract for the 
pretended rights of- others), was allowed to a bill brought for 
diſcovery of a contract made, or ſuppoſed to be made, by the de- 
tendant for becoming the purchaſer of which the ſuppoled ſeller 
was not in poſſeſſion; ſo to a bill brought for diſcovery of a 

| | | marriage, 


being made a witneſs, that will prevent this diſcovery: but the 


a defendant may render it improper for a 


which he may have to alledge againſt it. In the firſt place, the 


pains or penalties, or tend to accuſe him of any crime, and this 


the defendant ; the defendant pleaded the ſtatute of 1 1th and 
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marriage, where the facth if true, woufGf KS Htpfrcke d the part 
to puniſhment in the eccleſiaſtical court for inceſt, the defend. 
ant pleaded matter to ſhew, that the- marriage, if real, was ig. 
ceſtuous, and would ſubject the party to Pains and penalties, 


„ 


1 Aik. 528. 3 P. Will. 356. 2 Ve. 2433. 


So where an inſurer by his bill ſuggeſted the ſhip' was loſt frau- 
dulently, and in the charging part ſtates, that inſtead of proper 
goods, there was only wool on board; and in the interrogatory 

part of the bill, he prays that the defendant may ſet out what kind 
of goods he had on board; the defendant 'pleaded ſeveral ſta. 
tutes that make it penal to export wool in bar to a diſcovery of 
all kinds of goods on board, and the plea was allowed, becauſe 
no goods, but woo! was mentioned in the charging part of the 
bill “: But where the diſcovery ſought was not of a fact which 
could ſubject the defendant to any penalty, though conneQed 
with another faCt which might ; as where the queſtion was, whe. 
ther the defendant had a legitimate fon 3 the defendant was 
compelled to anſwer; for the diſcovery of that fact would not 
ſubject him to a penalty, though the diſcovery of his marriage 
with the mother of the ſon might, and therefore he was not 
compelled to diſcover the marriage. 2 Ve. 99. 
So in a cafe where the defendant pleaded. to a particular fat 
in the bill, (viz.) whether defendant was tenant for life; becauſe 
a diſcovery of it would ſubject him to a forfeiture, he having 
made a leaſe for the life of another, which would be a diſconti- 
nuance of any remainder over, who might enter for that forſc- 
ture; but this plea was over-ruled, becauſe it did not go to: 
fact, the diſcovery of which would neceſſarily create a forfeiture; 
for he might be tenant for life with a power to make leaſes: fo 
alſo where a bill is brought for diſcovery of wafle charging de- 
 Fendant to be tenant for life, and that he committed waſte, and 
praying that he may ſet forth and diſcover whether he is not te- 
nant for life; he may plead to the diſcovery, whether he hath 
committed waſte or not, but not whether he is tenant for life ot 
not. 2 Veſ. 109. n 5 
| So upon a bill to diſcover whether the defendant was an alien, 
and whether her child was an alien, and where born; it wi 
held the defendant was not bound to diſcover whether ſhe ws 
herſelf an alien; but ſhe was compelled to diſcover whether het 
child was an alien, and where born. 2 Ye. 294. | 
In all cafes of forfeiture, if the plaintiff alone is intitled to the 
benefit of the forfeiture, and waives it by his bill, the defcndait 


| 
v Atk. 52. It was agreed by the court that if other Kind of goods in the charg pla; 
part, the detendant might have been obliged perhaps to have given ſome anſwer do l. ing 
but as there was not, the defendant was not obliged to anſwer the interrogatory pak 
So that a plca may be bad in part, and yet not fo in the Whole; per Lord Harduuicdi or \ 
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vill be compelled to make the diſcovery required ; and though 


the plaintiff is not intitled to the benefit of the forfeiture, yet if 


the defendant has by his own agreement bound himſelf not to 
inſiſt on being protected from making the diſcovery, the court 


will compel him to make it; as in the caſe of the Zaft India 
Company v. Atkins, the queſtion was whether the defendant was 


bound to give an account of a clandeſtine trade; on which trade 
he had covenanted to, make ſatisfaction for loſs ſuſtained thereby, 


and that by ſtated damages; and alſo covenanted that he would 


not plead or demur to any bill to be brought in equity to diſcover 


ſuch trade: the defendant pleaded notwithſtanding z and it was 
admitted on all hands, that if it had not been for that covenant, 
he would not be bound. Mzy/ely 75. | 5 
2. A counſel, attorney, or arbitrator, are not compellable to 
*. a diſcovery of facts repoſed in them as ſuch; as where a 


| bill was brought to diſcover an ancient deed of entail ſuppoſed 


to be in the defendant's hands, and that he had peruſed it, and 


that he had in converſation acknowledged ſuch deed, &c. the de- 


fendant pleaded that he was a counſel with 4 B, and that on a 
reference between the parties it was agreed, that nothing which 
paſſed then, ſhould be made uſe of on either ſide, or be diſcloſed : 
and the Lord Chancellor ordered that what the defendant knew 
only as counſel, or under ſuch contract of filence, he ſhould not 
be put to anſwer. 1 Chan. Caſ. 297. Bulſtrode v. Lechmere, 
So where a bill was brought againſt the clerk of the Skinners? 
Company for the production of the books of account belonging 
to the company, and depoſited in his cuſtody as their clerk ; he 
pleaded that at his admiſſion to that office, he was ſworn not to 
ſhew or deliver ſuch books without the conſent of the maſter and 
wardens ; and his plea was allowed. Finch 24, | | 
Pleas may alſo be relied upon in many caſes in defence, as well 


to bills not original, as to original bills ;---thus, on a bill being 


abated by death, the perſonal repreſentative of the party de- 


| ceaſed is barred by the ſtatute of limitations, if he does not re- 


vive within fix years, provided there has been already in the 
cauſe no decree to account; and therefore a defendant, againſt 
whom a bill of revivor is not brought in due time, may'plead the 
ſtatute in bar of the bill; ſo if the defendant can ſhew any other 
matter why the plaintiff is not intitled to revive the ſuit againſt 
him, he may plead ſuch matter, if the ſame is not apparent on 
the face of the bill; for if the objections to the bill are apparent 
en the face of it, he may demur. 1 P. Will. 942. 3 P. Will. 348. 
But where the defendant inſiſted by way of an/wer, that the 
plaintiff was not intitled to revive, the court ordered the proceed- 
ings to be revived ; for that this ought to be ſhewn either by plea 
er demurter; but if in ſuch caſe it appears at the hearing that 


- 


the plaintiff had no title to revive, he cannot have a dectee, 
3 P. Vill. 348. 5 3 5 
It is a conſtant rule, that matter which has ariſen ſubſequent 
to the filing of the original bill muſt be the ſubject of a ſupple. 
mental bill“; and therefore, if a bill is amended by ſtating : 
matter which has ariſen ſubſequent to the filing of the bill, ſuch 
irregularity may be taken advantage of by way of plea, or by de. 
murrer, if the irregularity is apparent on the bill; fo where a 
ſupplemental bill is brought for any new matter diſcoyered ſince 
the hearing of a cauſe, before the former decree was ſigned and 
inrolled, if the defendant to ſuch bill is able to ſhew that there 
is no new matter diſcovered, he may take advantage thereof by 
way of plea ; but in the caſe of a demurrer to a bill of reviey 
upon the ground that from length of time the inrolment ought 
not to be opened, the ſame was over-ruled, and held that ſuch 
matter was a proper ſubject for a plea; to a bill of review for 
error apparent on the decree, a demurrer may, perhaps, be the 
proper defence. 2 Att. 40. 2 Vef. 110. Sed vide 1 Vern, 
392. Nelſon's Rep. 53. where a plea of the decree is ſaid to be 
the proper defence to a bill of review brought for error apparent 
on the decree. = | | 1 fu 

| To a bill brought by a widow to ſet aſide a decree of fore. 
cloſure, and to be let into redemption, the mortgagee pleaded 
the proceedings and decree in the former cauſe, by which it ap- 
peared that the preſent plaintiff, while covert, had joined with 
her huſband in a ſurrender of the copyhold eſtate in queſtion, 
which was ſettled upon her in jointure, and had been forecloſed; 
and the plea was allowed: ſo if a decree is ſought to be im- 
peached upon the ground of fraud, the proper defence ſeems to 
be a plea of the decree, accompanied by a denial of the fraud, 
3 P. Will. 352. Mr. Cox's edit. note (1). Treatiſe upon Pleading 
by Engliſh Bill, 232. 2 P. Will. 727. „„ 


[ 


M Atk. 492. Sed vid. Humphreys v. Humphreys, 3 P. Will. 349. where the bil 
charged, by way of amendment, matters which aroſe after the filing of the bill, and 
therefore ſeemed a proper caſe for a ſupplemental z and though this was pleaded to tie 
bill, yet the plea was ovex- ruled, for that ſuch matters may be chaiged either by vi ' 


of ſupplemental or amended bill, 


— 


"CHAPTER iv. 


Of the Form of, and other incidental Matters belonging th, 
5 Pleas in general. 3 


LE AS in diſability of the perſon, or to the juriſdiQion, 
and pleas of any matter of record, or of matter9 recorded 
in this court, need not be upon oath ; but pleas in bar of an 


/ 


in pats are to be upon oath, and ſigned by the defendant z and 
except the matter of the bar be ſingle, and fo full a bar as that 


the bill requires no further anſwer, the whole matter is generally 


ſet forth by way of anſwer ; and then ſo much of it as goes in 
bar is relied upon by way of plea ; and this is intitled, The 
plea and anſwer of the defendant ;” or the defendant may plead | 
the matter proper in bar, and then add, by way of anſwer, 
what further is neceſſary as to fraud, c. charged in the bill ; 
| and all pleas muſt be ſigned by counſel. Ord. Chan. 117. B. 73. 

2 Chan, Ca. 161. Ord. Chan. 117. | £5 BER 

When the plea is ingroſſed, write the jurata at the top on the 
left fide, and after the defendant has been ſworn to it, give no- 
tice to your clerk in court, that the ſame has been ſworn, and 
left at the public office, who will thereupon file it. FR 
As a plea in abatement is put in without oath, after it is in- 
groſſed, take it to defendant's clerk in court to be filed. 

If a defendant, who reſides within ? wenty miles of London, is 
not able to attend at the public office to ſwear to the plea, you 
muſt apply to a maſter to go to defendant's place of reſidence. 
Pract. Reg. 76. Ez Ks th 

The plea of a peer, or biſhop, is put in upon honour. | 

If the defendant's time for anſwering is out, and upon motion 
or petition, he obtains further time to anſwer only, without fay- | 
ing that he may be at liberty to plead, anſwer, or demur to the 
| plaintiff's bill; he ſhall not in this caſe (though he may after- 
wards upon adviſing with his counſel find reaſon to plead or 
demur) put in a plea or demurrer without obtaining an order 
for that purpoſe; but if the defendant obtains an order for time 
to anſwer, he may put in a plea if the order is not to anſwer 
enly; ſo that a plea cannot be taken upon a general commiſſion 
to take an anſwer only; but if the defendant obtain an order for 
2 commiſſion to plead, anſwer, or demur, he may take and re- 
turn a plea and demurrer by ſuch commiſſion, or an anſwer and 
demurrer, or an anſwer only; but after a proclamation re- 
turned, no plea, anſwer, or demurrer, can be put in or returned 
without leave of the court, by motion made in open court. 

Mcſely 207. pl. 116. Ord. Chan. 121. | 

Where there are matters alledged in a bill to which the bar 
of the plea or demurrer reaches not, or ſome circumſtances re- 
| lating to the matter which require a particular anſwer, as fraud, 
Cc. the defendant muſt anſwer upon oath as to thoſe, and then 
ſo much as goes in bar is relied on by plea or demurrer, and this 
is intitled, “ The plea and anſwer of the defendant ;*” or, . The 
plea, anſwer, and demurrer 7 the defendant: and if the defend - 
ant is doubtful, whether, if he plead the matter of his defence, 
the plea will be allowed by the court; he may ſhew the whole 
matter by anſwer, and then inſiſt and rely on it, almoſt as if 
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| he had pleaded it; only he is not to call it his plea, nor is he to 


have the benefit thereof till the hearing. 45 8 
Where the plaintiff apprehends the plea to be good, though 
not true, he may reply to the plea, and take iſſue upon it, and 


proceed to examine witneſſes as in the caſe of an anſwer; and 
in this caſe, where he replies to a plea before it comes to be ar. 


gued, it is always an admiſſion of the plea, as if it had been ar- 
gued and allowed, only the defendant is put to the proof thereof, 


and ſo he may, when it is argued and allowed; and if he proves 


his plea, the bill muſt be diſmiſſed on the hearing: ſo if the plain. 
tiff amends his bill þefore he argues the plea, it is an admiſſion 
of the goodneſs of the plea, as if the ſame had been allowed on 


The defendant who pleads ought to be careful in the caption 


thereof; for if the commiſſioners return, This anſwer wat 


taken,” without the words, The anſwer and plea of the defend. 
ant was duly taken, and the defendant was ſworn thereto upon bit 
carporal oath, upon the holy Evangeliſis, &c.” the plea will be re- 
jected, becauſe it doth not thereby appear that the party was 
ever ſworn to the plea ; but the court oftentimes indulges the 


| party to amend the caption, looking on it rather as a miſtake of 


the commiſſioners, than a fault of the defendant. 2 Chan. Co, 


- 


208. | ED SEL e | 
A defendant may plead to part of a bill, and anſwer to the 
other part; or he may plead as to part, demur to another part, 


and anſwer to the reſidue ; but he cannot demur and plead to 


the ſame part of the bill, for the plea over-rules the demurrer; 
and to plead to ſuch part of the bill as is not anſwered, is a bad 
form of pleading, becauſe it puts the court to the trouble of ſeeing 
what is, and what is not anſwered, and deprives the plaintiff of 


the benefit of taking exceptions to the anſwer; ſo it is a rule in 


equity, that the anſwer over-rules the plea, where the defendant 
anſwers to the ſame thing he inſiſts upon by his plea ; for he 
ought not to make any anſwer to it. Moſely 40. pl. 22. Vide 
alſo 2 Atk. 632. 3 Atk, 70. 4 Vin. Abr. 442. pl. 1. 
Either ſide may ſet down the plea to be argued ; and this is 
done by engroſling and leaving a proper petition with the Lord 
Chancellor's ſecretary, to whom 10 s. is to be paid when it is 
taken away and anſwered : when anſwered, the petition is taken 
to the regiſter-office to draw up the order, which is to be paſſed 
and entered at the ſame office, and 17. paid for ſetting down 
the plea; and a copy of the order muſt be ſerved, two days be- 


fore the hearing, upon the adverſe clerk in court. 


The plea being ſet down for argument, both ſides prepare 
briefs; and if, on arguing the plea, the ſame is allowed, the 
plaintiff is to pay 5 /, coſts to the defendant, to be recovered by 
7 Rs | | | £ : fubpenas 
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ſalperna, Sec.; but if the ſame is over · ruled, or ordered to ſtand 1 
for an anſwer without liberty to except, then the defendant pays | | 
51. coſts to the plaintiff: but where the words are, © To ſave | 
the benefit of the plea till hearing,” no other uſe, it is preſumed, | 
could ever be made of, or found by theſe words, but that they _ "i 
fave the defendant coſts for over-ruling his plea : and this ſeems | 
to be, where it is doubtful to the court whether there be not | 
ſome equity againſt the matter pleaded, and therefore the court | 
makes frequent uſe of theſe words: but where the plea is very 3 
faulty or naught, though the court often ſaves the benefit 5 
thereof till hearing, yet they declare it ſhall not fave coſts. 7 
N. B. It having been conſidered that 5 J. coſts on allowing or 
over-ruling a plea or demurrer; as alſo the 5 J. depoſit on the re- 
arguing a plea or demurrer, is frequently very inadequate to the 
coſts ſuſtained by the parties; by order dated 6th February 
1794, it is ordered that the parties ſhall in all ſuch caſes, be lia- * 
ble to ſuch further coſts as the court ſhall think fit to award. | 
After a plea put in there can be no motion for an injunction 
till the plea is argued; but the court, at the inſtance of the 
plaintiff, will ſpeed the arguing the plea, and will give leavę, 
| that if the plea ſhould be over- ruled, that then the plaintiff may 
move at the ſame time for an injunction. 3 P. Will. 36. 
Where a teſtator had pleaded to a bill, and died before the 
plea was argued, the executor may plead de novo, for the former 
| cannot be argued. Caſ. in Eg. temp. Talbot 3. : | 
Where there is a plea which covers too much, it may ſtand 
for part, and be over-ruled for part; and no exception can be 
taken to an anſwer whilſt a plea is depending, for that muſt firſt 
be removed out of the way ; but where a defendant pleads to 
certain facts which by his anſwer he admits, ſuch plea is bad; as, 
where the plaintiff, whilſt a papiſt, aſſigned an advowſon to the 
defendant for the term of ninety-nine years; and having con- 
formed, brought his bill for a re-afſignment of the term, ſug- 
geſting he had only aſſigned it in truſt for himſelf ; and to avoid 
the penalties of the ſtatute of 3 Fac. and 1 Vill. and Mary, 


76 C. 4. ſec. 1, &c,—QC. 26. which. veſt the livings in the gift 
d of papiſts in the two univeſities, the defendant pleaded the ſtatute 
16 of frauds and perjuries in bar to the diſcovery, but by his an- 
en ſwer admitted that the advowſon was aſſigned to him for the 


od purpoſes charged in the bill ; Lord Hardwicke held the plea muft 
1 be over- ruled, being coupled with an anſwer which admits the 
ay: facts &: but if the defendant pleads any thing in bar which by 

preſumption admits the demand, and the plea is held to be bad; 


Ire \ ; * 

he * 2 Atk. 156.--- Note, Lord Hardwicke was inclined to think, if the defendant had 

b demurred to this part of the bill, it might have been a different conſideration, and 
7 that luch a fraudulent conveyance would, at the hearing, have been made abſolute 


na, | 3Zuakt the grantor, | 


T3 . yet 
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yet a court of equity will ſee whether a plaintiff has made a caſe 
that intitles him to recover. 2 Atl. 284. Did. 390. 3 Ath. 499, 
A defendant cannot in his plea reſt upon facts of the plain. 
tiff's own ſhe wing, for that would be rather to demur, than plead 
to the bill; but he ought to aver facts to which the plaintiff may 
have an opportunity of replying; though in a plea of a ſtated ac- 
count an averment by the defendant, that it is juſt and true, to 
the beſt of his the defendant's knowledge and belief, has been 
held to be ſufficient : if the defendant anſwers to any thing to 
which he may plead, he thereby over-rules his plea ; for a plea 
is only why he ſhould not anſwer, fo that if he anſwers, his plea 
is waived ; but he is at liberty to anſwer any thing which is not 
charged in the bill in aid of his plea, as he may notice in his an- 
ſwer, which he denies in his plea, becauſe that is not putting 
any thing in iſſue, which he could cover by his plea from being 
put in iſſue; but it is adding by way of anſwer, that which wil 
ſupport his plea, and not an anſwer to a charge in the bill, 
which by his plea he would decline. 3 Ark. 558. 70. Gill. 
Chan: 5 8. 8 ; | : f Ny. 8 

In a plea it is proper to bring in facts and averments to ſup- 
port the plea, for averments are neceſſary to exclude intendments 
which would be made againſt the pleader, for the court will 
always intend the matters charged againſt the pleader to be true, 
unleſs the ſame are fully denied; for in pleading, the traverſe is 
material and iſſuable, and in every traverſe there ought to be 2 
proper inducement to ſhew the matter in traverſe is material, and 
to be ſuch, as if true, will defeat the title of the other party, 
otherwiſe it amounts but to a negative pregnant; and if iſſue is 
taken upon the plea, the defendant muſt prove the facts it ſug- 
geſts ; and if he fails to prove that fact which is neceſſary to ſup- 
port the plea, the plaintiff is not to loſe the benefit of his dil- 
covery, but the court may direct the defendant to be examined 
on interrogatories to ſupply the defect: but if the defendant 
proves the truth of the matter pleaded, the ſuit, ſo far as the 
plea extends, is barred, even though the plea is not good either 
in form or ſubſtance, as if a defendant in a plea of a purchaſe 
for a valuable conſideration, omitted to deny notice, and the 
- plaintiff replied to it, it was held that all the defendant had to 
do was to prove his purchaſe; and it was not material whether 
the plaintiff proved notice; and therefore as the fact of the no- 
tice was not in iſſue, the plaintiff, if he proved his purchaſe, 
roved ſufficient, and was intitled to have the bill diſmifled ; for 
it was the plaintiff's own fault that he did not ſet down the plea 
to be argued, in which caſe it would have been over-ruled- 
2 Veſ. 245. Did. 297. 2 Veſ. 247. 3 P. Will gs. _ 
Where a defendant pleads a decree of diſmiſſion of a former 
cauſe, for the ſame matters in bar of the plaintiff's demand on 
his new bill, the plaintiff may, if he pleaſes, apply to the _ 

- : 2 Et | 
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for a reference to a maſter to ſtate whether there is ſuch a deeree; 
but if he does not make ſuch application, but ſets down the cauſe 
upon the new bill for hearing, it is a waiver of his right of ap- 

lication for ſuch reference, and the court will determine it; if 
a matter of record, or not of record, be pleaded, and the plain- 
tiff defires the opinion of the court, whether, if it be true, it be 


- a ſufficient bar, it muſt be argued ; and if it be adjudged ſuffi- 


cient, and the plaintiff takes iſſue upon it, the defendant muſt 
proceed to prove the truth of his plea by depoſitions or other 
proofs, as in the caſe of an anſwer; and if a plea requires an 
anſwer to ſupport it, upon argument of the plea, the anſwer may 
be read,to counterpoiſe the plea ; and if the plea cannot be ſup- 
ported, it will be over- ruled, or ordered to ſtand for an anſwer ; 
and where a plea is ordered to ſtand for an anſwer, coſts are 
ſeldom given on either ſide, and the benefit of the matter pleaded 
is generally ſaved to the hearing. 1 Ath, 53. Pratt. Reg. 
282. 3 Att. 304. Praft. Reg. 283. 5 

If the defendant does not petition to ſet down the plea to be 
argued, the plaintiff may petition, and obtain an order from the 
Lord Chancellor for that purpoſe; and all pleas in general ought 
to be entered with the regiſter within four days after the filing 


of the plea; but if a defendant does not enter his plea within 


four days after filing, it is over ruled of courſe; and the plain- 
tiff, on the regiſter's certificate of its not being entered, may 
take out a /ubpena for coſts, as of over-ruling a plea; and ano- 
ther ſubpæna againſt the defendant for making a better anſwer; 
and the ſame ſhall-not afterwards be admitted to be ſet down or 
debated, unleſs upon motion it ſhall be ordered by the court; 
and no plea is to be ſet down for hearing on any certain day, 
except the order be brought to the regiſter tb enter two days at 
leaſt before; and after the paper of pleas is ſet up in the regif - 
ter's office, no alteration is to be made in it. Ord. Chan. 62. 
With reſpe& to any amendment of a plea (though certainly 
there have been caſes in which the court has permitted pleas to 
to be amended, where there has been an evident ſlip or miſtake, 
and the material ground of defence ſeemed to be ſufficient), yet 
the court always expects to be told preciſely, what the amend- 
ment is to be, and how the flip happened, before they allow 
the amendment to take place. Newman v. Wallis and another, 
2 Brown's Chan, Rep. 147. hens | 5 
You cannot withdraw a plea, and put in another; but the 
court will, on motion, give leave to amend the plea. Ambler 293. 
One plea only is to be admitted to the juriſdiction; where- 


fore if the defendant plead ſuch plea as is not ſufficient in its na- 


ture, or plead the matter inſufficiently, he will be put to an- 
ſwerl: and as pleas to the ſubſtance and body of the matter, ſo 
Pleas to the juriſdiction ſhall be determined in open court : fo if 

| — outlawry 


5 outlawry be pleaded, and the plea is over-ruled, no other ylej 
_ ſhall be admitted after, but the defendant muſt anſwer. Prag, 


be preſumed to have abandoned it. 3 Bro. Rep. 372. 


- 


| the defendant concerning the ſubject of the ſuit; 8. that things 


Foreign matter alledged by the defendant. Pract. Reg. 131. 


plaintiff is not entitled to ſue by reaſon of ſome perſonal diſability; 
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Reg. 275. ; | 330 
Plea muſt tender iſſuable matter. 1 Ye. jun. 393. Bi 
There is ſometimes a demurrer for want of parties; ſome. 

times a plea, A demurrer, where it appears on the face of 

the bill ; but where it appears by way of averment, you muſt 

plead for want of parties. 1 V. . T . 
Note. The ſentence of a court of ſummary juriſdiction in 

France cannot be pleaded to a bill in this court for the ſane 

matter. Rridgeway's Rep. temp. Lord Hardwicke, 263. | 
Though a foreign ſentence cannot be uſed by way of plea in 

the courts here, yet it may be taken advantage of in the way of 
evidence, id. 264. VVV | 
If defendant does not enter his plea within eight days, he mut 


Mete. The plea is entered by the clerk in court, who leaves: 
note of the plea with the regiſter, for that purpoſe. 


i os 


Of Demurrers. 


A Druvnnkx is an allegation of the defendant, which al- 
mitting the matters of fact or ſome of them, alledged b 
the plaintiff in his bill to be true, ſhews that as they are ſet forth 
by the plaintiff himſelf, they are inſufficient for him to proceed 
upon, or to oblige the defendant to anſwer z and therefore it de- 
mands the judgment of the court, whether the defendant ſhall 
be compelled to make anſwer to the plaintiff's bill, or to ſome 
certain part thereof: and the cauſes of demurrer are properly 
upon matter defective in the plaintiff's bill, and not from any 
3 P. Will. 395. | — 8 
Demurrers are of various kinds: But principally a defendant 
may demur; 1. for that the bill is defeQtive for want of proper 
parties; 2. for want of equity; 3. that the ſubje of the ſuit is 
not within the juriſdiction of a court of equity; 4. that ſome 
other court of equity has the proper juriſdiction; 5. that the 


6. that the plaintiff has no intereſt in the ſubject, or no title to 
inſtitute a ſuit concerning it; 7. that he has no right to call on 


of a diſtin& nature are joined in the bill againſt different de- 
fendants; 9. that the diſcovery ſought by the bill may ſubject 
the defendant to ſome penalty or forfeiture. 


1. The 


3 
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1. The want of proper parties is a good cauſe of demurrer, for 
2 court of equity delights to do complete juſtice, and not by 
halves; and therefore all that are intereſted in the ſuit are to be 
made parties, otherwiſe the defendant may demur; or if he 
ſhould chuſe to waive his right to demur, the court will frequently 
not proceed to a decree z or if a decree be made it may be re- 
verſed; but if it be not reverſed, yet none but ſuch as were parti 
and thoſe claiming under them, can be bound: Thus where 4. 
covenants for himſelf and his heirs, that a jointure-houſe ſhall re- 
main to the uſes in the ſettlement ; the jointreſs brings a bill 
againſt the heir for a performance, the defendant demurs, for 
that the executor ought to be a party: and it was reſolved that 
- though atlaw the creditor may ſue the heir only, where the heir 
is expreſsly bound, yet as the perſonal eſtate is the natural fund 
to pay all debts, - and that, as the executor may make it appear 
that he has perſormed the covenant, the executor muſt be made 
a party in equity; and the demurrer was allowed: ſo the gran- 
tee of a rent-charge muſt make all the purchaſers parties; and if 
two or more have a joint intereſt regularly, they muſt all be par- 
ties; ſo if two or more are liable to a demand, you cannot proceed 
againſt one alone; ſo all executors, truſtees, or their repreſenta- 
tives, are to be made parties; though this latter rule in certain 
caſes may be diſpenſed with, as where there are two executors, 
and one of them lives beyond ſea, the executor abroad need not 
be made a party, if the executor here has aſſets in his hands: ſo 
alſo a bill of diſcovery of real afſets may be brought againſt an 
heir, in order to preſerve a debt, without making an admini- 
ſtrator of the perfonal eſtate a party, where it is ſuggeſted that the 
repreſentation is conteſting in the eccleſiaſtical cqurt; ſo in the 
inſtance of creditors, ſeeking an account of the eſtate of their de- 
ceaſed debtor for payment of their demands, a few ſuing on 
behalf of the reſt may ſubſtantiate the ſuit, and the other credi- 
tors may come in under the decree : It is alſo a general rule, that 
no one need be made a party againſt whom, if brought to a hear- 
ing, the plaintiff can have no decree ; thus a reſiduary legatee 


need not be made a party; and for the ſame reaſon, in a bill 


brought by the creditors of a bankrupt againſt the aſſignees under 
the commiſſion, the bankrupt himſelf need not be made a party; 
though, with regard to making the bankrupt a party, ir ſeems 
formerly to have been held otherwiſe. 3 P. Will. 331. 2 Act. 
51. 2 Veſ. 312, 313. By the Maſter of the Rolls, De Golls v. 
5 1732. 2 oh 3 2. Will, 31 1. (Note I.) 2 
ern. 32. 1 | 

But where a huſband tenant for life, under a marriage ſettle- 
ment, remainder to his wife for life with divers remainders over, 
brought a bill alone for the opinion of the court, whether a cer- 
tan parcel of land was not intended to be included in that ſettle. 

pe | | | ment, 
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ment, it was objected at the hearing of the cauſe that the wife 


A demurrer for want of parties muſt ſhew, who are the pro. 


bond, he may demur to the relief, becauſe he is entitled to try the 


2. Where a bill is brought for any thing, for which by the 
known rules and orders of the court, the plaintiff can have no 


* F 


was not made a party, and the Lord Chancellor allowed the db. 
jection; for he ſaid, if the court ſhould be of opinion againſt the 
huſband, ſuch decree would not bind the wife, ſo the cauſe wa 
oy to ſtand over, that the wife might be made a party, 
Ah. 2901. | | e 


per parties; but in this ſpecies of demurrer, the court has per. 
mitted the plaintiff to amend, when the demurrer has been held 
good upon argument. 2 Chan. Caſ. 197. 


relicf, the defendant may ſhew ſuch matter for cauſe of demur. 
rer; and in every inſtance, if the caſe ſtated is ſuch, that admit. 
ting the whole bill to be true, it appears that the bill contains nd 
equitable matter as ſufficient ground for the interference of a court 
of equity, or that for ſome reaſon apparent on the face of the bill, 
the court ought not to give the plaintiff the relief or aſſiſtance he 
requires in the whole or in part, the defect thus appearing on 
the bill is a good cauſe of demurrer. gs SW 
3. That the ſubject of the ſuit is not within the juriſdictionof 
2 court of equity, and that tLe plaintiff's remedy is properly at 
law, is a good cauſe of demurrer ; thus where the plaintiff comes 
into a court of equity upon a certain demand, as upon a note, o 
bond, or the like; in that caſe, if the defendant denies the note or 


validity of the bond or note by a jury: ſo if the plaintiff comes 


into this court for relief upon a deed, the defendant need not an- 


{wer to the deed, but may demur to the bill, unleſs there is an 


affidavit of the loſs of the deed annexed to the bill, or unleſs the 


object of the bill be merely a diſcovery of the deed, to ſuperſede 


the neceſſity of proof at law; but if the defendant, without tak- 


— 


Malmniſley V. Child, - 4 P. Will. 541. 1 Att. 17. 3 Atk. 132. 


paid what ſhall be found due upon an account, and a delivery # 


ing advantage of ſuch demurrer for want of an affidavit being an- 
nexed by the plaintiff to his bill, confefles the deed in his anſwer, 
he will not be permitted in that cafe to demur to the relief: but 
if upon the deed there is no relief at law, as if it be upon a truſt, 
which is only determinable in equity, there the plaintiff need not 
annex an afhdavit to his bill of the loſs of ſuch deed, nor will 
demurrer be allowed for the loſs of ſuch deed, becauſe the plain- 
tiff's relief is properly in equity, and a court can afford him no 
relief upon ſuch deed.” Gilb. Cha. 51. vid. alſo 1 Veſey 345 


So where a plaintif can have as effectual and complete remedy 
in a court of law as in a court of equity, and that remedy is clear 
and certain, a demurrer will hold; as where a bill was brought 
by the executrix of an attorney, for money due from the deſend- 
anc for buſineſs done by her huſband as his-attorney, and to be 
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| though the detendant had demurred to the bill brought on the bond, 


a bill was ſtated alſo by the plaintiff: the defendant demutred to 
the relief, and for cauſe of demurrer ſhewed, - the remedy was at 


law, and that an act of parliament had pointed out a ſummary 


way; viz. the ſtatute of 2 Geo. 2. c. 23. ſec. 22. the demurrer 
was allowed; ſo alſo where A, brings a bill againſt B, to recover 


divers ſums on an account and alſo 10,0001. on a ſtale bond of 


above twenty years ſtanding; the defendant demurred as to what 
related to the bond, for that the plaintiff might ſue at law, and 
the demurrer was allowed“; and this objection to a bill is not 
confined to, eaſes cognizable in courts of common law; for if any 
other court of ordinary juriſdiction, as an eccleſiaſtical court, 
court of admiralty, or court of prize, is competent to decide upon 
the ſubject, a demurrer will equally hold, except that the courts 
of equity have in the caſe of tithes, and in the diſpoſition of the 
effects of perſons dying teſtate or inteſtate afſumed a concurrent 
juriſdiction with the eccleſiaſtical courts, as far as the juriſdiction 


of thoſe courts extends. 3 Alk. 740. Treatiſe upon Pleading by 


Engliſh Bill, page 114. | 
It has deen held by Lord Nottingham, that one who had a judg- 
ment, and had lodged a fer: facias in the ſheriff*s hands, to which 


nulla bona was returned, might afterwards bring a bill againſt the 


defendant, or any other, to diſcover any of the goods or perſonal 
eſtate of the defendant, and by that means to affect the ſame ; 
but before a court of equity will interpoſe, the plaintiff muſt firſt 

go as far as he can at law, by delivering the writ of feri facias, 
and getting it returned; ſo where A obtained a judgment againſt 
B, and brought a bill againſt C, for a diſcovery of B's goods, 
which C had got in his hands; the defendant demurred becauſe 
the plaintiff had not alledged that he had taken out execution 


| againſt B, and the demurrer was allowed; ſo alſo where a judg- 


ment creditor (who had not taken out execution) brought a bill. 
againſt the defendant, (who was a mortgagee of a leaſehold eſtate, 
and likewiſe a bond creditor,) to redeem him, but for want of 
execution being taken out, the bill was diſmiſſed. 1 P. Vill. 
445. Note, it is ſufficient far the plaintiff to ſhew that he has taken 
out execution, but it is not neceſſary for the plaintiff to procure a return 
to the writ. Manningham v. Lord B:lingbrok», Elegit, Eafter 


| 1777, in Chancery. Treatiſe upon Pleadings by Engliſh Bill, 115. 


1 Vern. 209. Angel and Draper. 3 Ai. 200. 

It has been already obſerved at large, that a court of equity 
will relieve in a great variety of inftances wherein the policy 
adopted by the courts of common law, or the ſtrict rules obſerved 


3 P. Will. 306. But note in this cafe, after the demurrer was allowed, the ob- 
ligee in the bond, ſued the bond at law, and obtained a verdict, after which the de- 
fendant brought his bill to be relieved againſt the bond as having been ſatisfied z and 
tae court granted an injunction, for that there was reaſon to grant relief in equity, 


in 
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. in their proceedings, admit of no legal remedy, or at moſt of 2 
Incomplete one ; but in all theſe, as well as: the various other 
caſes, (not immediately cognizable, but under particular circum, 
ſtances,) relievable in a court of equity, it is incumbent upon the 
Plaintiff to ſhew by his bill that the relief ſought by it is not ob. 
tainable at law, or at leaſt, if obtainable at law, is not adequate 
to the degree of injury or of loſs ſuſtained by him; for if he does 
not ſhew a ſufficient ground for the neceffary interference of: 
court of equity in his particular caſe, the defendant may demur 
for want of matter of equity in the plaintiff's caſe ſufficient to ſup. 
port the juriſdiction of the court. 2 | | 
This court has no juriſdiction to grant an injunction to ſtay 
proceedings on a mandamus, nor on an indictment, nor an in. 
formation, nor a writ of prohibition : and the reaſon, is becauſe 
a mandamus is not a writ remedial, but mandatory; and is veſted 
in the King's ſuperior court of common law: to compel inferior 
courts to do ſomething relative to the public; for that court haz 
a great latitude and diſcretion in caſes of that kind; and is not 
bound by ſuch ſtrict rules as in caſes of private rights : and there. 
fore where'a bill was brought praying (among other things) an 
injunction, or an order in nature of an injunction, to ſtay pro- 
ceedings, on a mandamus iſſued to compel the plaintiff (who was 
lord of a borough) to hold a court, and admit defendants as te- 
nants, the defendants demurred, and the demurrer was allowed, 
But in the mayor of York v. Pilkington, 1 Att. 282. the court 
granted an order to ſtay proceedings, becauſe the queſtion of - 
right was depending in this court in order to determine the right; 
and therefore it was reaſonable they ſhould not proceed by action 
or indictment till it was determined here, 2 Ye. 397. 1 Eg. Ci. 
Ab. 131. | 2 | 
* 5 a ſuppoſition that there was no will, adminiſtration was 
applied for by the daughter of the ſuppoſed inteſtate ; but pend- 
ing a ſuit in the eccleſiaſtical court for the adminiſtration, a bill 
was brought in this court againſt the daughter and her huſband, 
for an account of the perſonal eſtate of the deceaſed : to this bil 
the defendants demurred, and for a cauſe of demurrer, ſhewed 
the ſuit pending in the ecclefiaſtical court ; but the Lord Chan- 
cellor over-ruled the demurrer, and ſaid that in the caſe of Pow! 
v. Andrews, a bill of this nature was allowed before probate, 
and that determination was founded on a former caſe of Japbe 
Crocke in the time of Lord Harcourt © and the reaſon of theſe caſes 
is, that the eccleſiaſtical court have no way of ſecuring the effects 
in the mean time. Vid. 1 Vern. 106. Wright v. Blick, 2 Dern, 
49. Dulwich College v. Jackſon, 1 Att. 286. Vid. allo 2 
Brown Chan. Rep, 121. Morgan v. Harris, where a demurrer 
nearly upon the ſame grounds and for the ſame reaſons. 
But where the defendants had inſtituted a ſuit in the ecdebal- 
| tical court for a church rate, to which there was a cuſtom of 
- | 55 es, ſomething 


* 
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fomething done in lieu of the rate, and that plea admitted; and 


a bill was brought in this court for an injunction to ſtop the de- 
fendant's proceedings inthe eccleſiaſtical court, and to be relieved 
againſt the rates, and to compel a diſcovery from the defendant 
Balguy, of the value of the reſpeCtive real and perſonal eſtates of 
the ſeveral inhabitants of the ſeveral pariſhes and places in the 


bill mentioned, and how the money collected by means of che 


ſaid rates had been diſpoſed of: | 


* 


The defendants demurred to ſo much of the bill as ſought 5 


ſtay the proceedings in the eccleſiaſtical court by injunction, and 
alſo as to the diſcovery prayed thereby, as the matters contained 


in ſuch part of the bill as they demurred to were properly cogni= 
zable in the eccleſiaſtieal court, and if true, ought to have been 


| inſiſted on there, or at common law, and was not a proper foun- 


dation for a bill in this court. . 

Lord Chancellor: This court will not admit a bill of diſcovery 
in aid of the juriſdiction of the eceleſiaſtical court, becauſe they 
are capable of coming at that diſcovery themſelves: if there is a 
ſuit inſtituted in the eccleſiaſtical court for a church rate, and a 


cuſtom pleaded of a certain ſum in lieu of the rate, or ſomething: 
done in the room of it, and that plea admitted, they may proceed 


to try that cuſtom in the ſame manner as a modus; but if the 


| cuſtom is denied, it would be a proper ground for a prohibition. 


propter triationis defectum in curia eccigſiaſtica, for the trying the 

cuſtom is the province of the common law; the demurrer was 

allowed. 1 Alk. 289. Dun and others, v. Balgay and Coutes. 
But where there has been a poſſeſſion of a fiſhery for a con- 


ſiderable length of time, a perſon who claims a ſole right may 


bring a bill to be quieted in the poſſeſſion, though he has not 
eſtabliſhed his right at law, and it is no objeCtion upon a demurrer 


| to ſuch bill that the defendants have diſtin& rights, for upon an- 


fue to try the general right, they may at law take advantage of 
their ſeveral exemptions and diſtinct rights; bills of this nature 


| are allowed merely to prevent multiplicity of ſuits by determin- 


ing the rights of the parties upon ifſues directed by the court, in- 
ſtead of putting the plaintiff to ſue a number of perſons ſeparately 
at law: Indeed, in moſt caſes it is held, that a man ſhall not 


come into a court of equity to eſtabliſh a legal right, unleſs he has 
tried his title at law if he can; but it has been ſaid, that this is 


not ſo general an objection as always to prevail, for there have 
been a variety of caſes both ways: thus it has been held, that a 


man who has been in poſſeſſion of a water courſe ſixty years, 


may bring a bill to be quieted in his poſſeſſion, although he had 


not eſtabliſhed his right at law; alſo a man who is in poſſeſſion -_ 


of a fiſhery may bring in a bill to examine his witneſſes in perpe- 


uam rei memoriam, and eſtabliſh his right, though he has not 


recovered in affirmance of it at law; but otherwiſe, if he is in- 
| | terrupted 
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_ recovered poſſeſſion by ejectment, and if he does exhibit ſuch 2 


2866 © © DEMURRERS, 
terrupted and diſpoſſeſſed, for then he has his remedy at law: 


1 Ait. 282. Mayor of York v. Pilkington and others, and the 


_ eaſes there cited. 2 Ath. 484. 1 Ath. 284. Per Lord 


Hardwicke. I Atk. 282. Buſh v. Weſtern, Prec. | in Chan, 
530, 531. Duke of Dorſet v. Serfeant Girdler. a 


It is certain where a man ſets up a general excluſive right 


and where the perſons who controvert it with him are very nu. 
merous, and he cannot by one or two actions at law, quiet that 
right, he may come into this court firſt, which is called a bill; 


peace, and the court will direct. an ifſue to determine the right, a 
in diſputes between lords of manors and their tenants, and be- 


_ © tween tenants of one manor and another; for in theſe caſe 


there would be no end of bringing actions of treſpaſs, ſince each 
action would determine only the particular right in queſtion 
between the plaintiff and defendant: but where a queſtion 
about a right of fiſhery is only between two lords of manorz, 
neither of them can come into this court till the right is firſt tried 


at law. 2 Ath. 484. Lord Tenham v. Herbert. | 


A bill was brought to perpetuate the teſtimony of witneſs 
to a bond charged to be uſurious, and which alſo alledged that 
the defendant Green, whom the plaintiff wanted to examine, 
was very aged and infirm : Green, who was only a nominee in 


the bond, demurred, as the bill ſought to ſubject him to a penalty, 
and alſo as the plaintiff did not offer to pay what was really due, 


Lord Chancellor : The defendants have demurred to ſo much 
of the bill as ſeeks any diſcovery, and to perpetuate the teſti- 
mony : as to the firſt part, that it would ſubjeQ: the defendant 


to a penalty, the demurrer is proper, and if it had gone no fur- 
ther, muſt have been allowed, as in ſuch caſes is uſual, 


But as to the other part of perpetuating the teſtimony, the de- 
murrer is bad, for the plaintiff is entitled to perpetuate teſtimony 
notwithſtanding his not offering to pay; and there are no 
certain diſtinctions laid down where a man is forbid to per- 
petuate teſtimony as to perſonal demands againſt himſelf: ſo 
far as this, if proved, relates to the loſs of the debt, ſo far it 
may be called a penalty; but a man may bring a bill to per- 

etuate teſtimony in many caſes, where a man cannot bring 3 


bill for relief without waiving the penalty; but this bill is to 
perpetuate teſtimony to a plain effect; what the conſequence of 
that fact is, will be another conſideration ; and therefore this 
demurrer being bad in part, muſt be over-ruled ; for a demurrer 


bad in part is void in toto, and cannot, like a plea, be ſeparated. 
1 Ath, 450, 451. 1 P. Will. 117. Prec. in Chan. 531. Hate 
kin v. Middleditch, 2 Brown's Chanc. Rep. 641. . 

But it has been held that a tenant in tail out of poſſeſſion car. 
not bring a bill to perpetuate teſtimony of witneſſes, till he has 


bill, 


bill, on the defendant's demurring for this reaſon, the court will 
allow it. Per Lord Hardwicke. 1 Atk. 571. Brandlyn v. Ord. 

4. The ſeveral inferior courts in England poſſeſſing equitable 
juriſdiction have been already enumerated, and of theſe it has 
been obſerved, that when thoſe circumſtances occur which give 
them juriſdiction, they have excluſive juriſdiction in matters of 
equity as well as matters of law; and when therefore it appears 
on the face of a bill, that another court of equity has the proper 


juriſdiction, the defendant may demur to the juriſdiction of the 


court of Chancery. 


5. If the perſonal diſability of the plaintiff to ſue appears on 


the face of the bill, the defendant may take advantage of it by 
demurrer, as where a married woman exhibits a bill without her 
huſband, an ideot or lunatic without his committee, or an infant 
without his next friend being named in the bill; in all theſe 
caſes being matters of defect apparent upon the face of the bill, 
the defendant may demur. woes? | 

6. It is material that the plaintiff do ſhew by his bill, that he 
has an intereſt in the ſubject of the ſuit, and a title to inſtitute 
a ſuit concerning it; for if the bill is deficient in either of theſe 
teguiſites, and that defect is apparent upon the face of the bill, 
che defendant may take advantage of it by demurrer; thus where 
a bill was brought by a proteſtant next of kin, to have an. account 
of a rent charge ſettled on the defendant upon marriage, ſuggeſt- 


ing ſhe was a papiſt; and on a demurrer to the relief prayed by 


the bill, the court ſaid that it had been ſettled, that the proteſtant 
next of kin is only entitled to the profits in caſe of deſcents, for 
in the caſe of a purchaſe or grant by a papiſt, they are utterly 
void by the ſtatute, and therefore allowed the demurrer ; ſo 
where a plaintiff claims under a will, and it is apparent upon the 
conſtruction of it as ſet forth in the bill that he has no title, the 
defendant may demur; ſo where one brings a bill as executor 
for the recovery of ſome of the teſtator's aſſets, wherein it does 
not appear that he has any ways proved the will, the defendant 


may ſhew this as good cauſe of demurrer; but it is enough to 


alledge he has duly. proved the will, without ſaying in what 


eourt : a demurrer was alſo allowed to a bill brought for the difſ- | 


covery of a perſonal eſtate, becauſe it appeared by the plaintiff's 


own ſhewing, that they were neither creditors nor legatees z 


ſo where a perſon brings a bill for an account grounded upon let- 
ters of adminiſtration taken out or obtained in a foreign court, 
a demurrer wilt hold, for the court of Chancery can take no no- 


tice of what is done in a foreign court abioad. 11 and 12 


Will. 3. c. 4. 2 Ath. 210. 2 Veſ. 247. Vid. alſo# Prec. in 
Chan. 589. 1 P. Will. 753. The Lord Keeper North, when 
he firſt came into this court, was of opinion, that a plaintiff 
adminiſtrator, ought to ſhew by his bill where he had taken 
out adminiſtration, to the. intent the defendant might be in- 

| | formed 


/ 


formed in what court to look for it, which might be void, if 
taken out under a wrong juriſdiction ; yet of late the general 
allegation of having duly taken out adminiſtration has been held 
good, eſpecially where (as on demurrer) the cauſe is not then 
to be determined, but the plaintiff muſt ſhew his letters of admi. 
niſtration at the hearing: ſo ſaid and determined by the Lord 
Ling in the caſe of Stone v. Baker, 1 3th December, 1732. Nis, 
at law a will is never taken notice of ſo as to permit the executor 
to ſue upon it, until he has firſt proved it in the ſpiritual court; 
but in every other reſpect, ſave the liberty of ſuing, an executor 
is completely ſo ; before probate for inſtance, he may aſſign or 
releaſe, 8&c. C. Litt. 292. b. Neiſ. Chan. Rep. 88. 3 P. Will, 3711. 
So in every caſe where the plaintiff in a bill ſhews only the 
probability of a future title upon an event which may never hap- 
pen, he has no right to inſtitute any ſuit concerning it, and 2 
demurrer will hold to any kind of bill on that ground, which 
will extend to any diſcovery as well as relief z ſo where the claim 
made by the bill is of a matter in itſelf unlawful, a demurrer 
will hold; as where the executors of a counſellor at law brought 
a bill for money promiſed to' him for advice and pains he had 
beſtowed in cauſes in which the defendant was concerned ; the 
defendant demurred, and his demurrer was allowed, for that the 
claim made by the bill was within the ſtatute of maintenance, 
Treatiſe upon Pleadings by Engliſh Bill, 139. Finch, 75. 
7. The plaintiff muſt ſhew by his bill ſome claim of intereſt 
in the defendant, in the ſubject of the ſuit, which can make him 
liable to the plaintiff's demands, or ſhew that he is for ſome rea- 
ſon a neceflary party to the ſuit, or the defendant may demur; 
for it is a general rule that no one need be made a party againſt 
whom, if brought to a hearing, the plaintiff can have no decree; 
thus a reſiduary legatee need not be made a party; and for the 
fame reaſon in a bill brought by the creditors of a bankrupt 
againſt the aſſignees under the commiſhon, the bankrupt | 
himſelf need not be made a party; and if he is made 2 
party he may demur to the relief, all his intereſt being 
aſſigned to his affignees; ſo where a bill is brought againſt an 
heir for payment of a bond, he may demur, unleſs it is er- 
preſsly alledged that he is bound; and if a bill is filed to have 
the benefit of or to impeach an award, and the arbitrators are 
made parties, they may demur to the whole bill, as well to 
diſcovery as to relief; for the plaintiff can have no decree againli 
them, nor can he read their anſwers againſt the other defen- 
dants. 1 Fern. 180. 2 Fern, 380. One reaſon amongſt others, 
why the anſwer of one defendant cannot be made uſe of againſt 
another, ſeems to be, becauſe, if that were allowed, I might 
make a friend co-defendant, who might put in an anſwer in m 
- favour, and the other defendant would have no opportunity ol 


croſs examining to it. 3 P. Will. 311. (Note H.) 5 
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Any man made a party that is not charged to claim an inte- 
reſt may demur, for he ought to be examined as a witneſs; and 
therefore where a bill was brought againſt to diſcover letters 
that would be evidence in a cauſe between Cand D, and to pro- 
duce thoſe letters in evidence, A demurred, and the demurrer 
was allowed: ſo where a bill was brought by a leſſor againſt an 
aſſignee. of a leaſe, to diſcover whether there was an aſſignment 
without licence of the leaſe to him, wherein there was a covenant. - 
that the leflee, his executors, adminiſtrators or u will grind 
all their corn, grain, Sc. at the plaintiff's mill according to the 
cuſtom, and for a diſcovery alſo of what corn, &c. had been 
ground at other mills ; the defendant for one cauſe of demurrer 
ſhewed that it was not charged or averred in the bill, that the de- 
fendant was aſſignee of the leaſe in queſtion, and alſo that the 
| covenant ſtated in the bill was a collateral covenant, and not 

running with the land, did therefore not bind aſſigns; and the 
demurrer was allowed. 2 Eg. Abricg. 78. c. 12. 1 Veſ. 56. 
Vid. alſo Spencer's Caſe, 5 Co. 16. reſpecting collateral covenants. 
But in a bill brought by the plaintiff againſt the East India 
Company, one of the officers of the Company was made a de- 
| fendant, in order to diſcover ſome entries and orders in the 


bock of the Company ; the defendant demurred, ſhewing for 


cauſe that it was not ſo much as pretended by the bill, that he 
| was any way intereited in the matter in queſtion, and that the 

plaintiff could have no decree againſt him, who was only the 
officer of the Company; but the court over-ruled the demurrer 
leſt there ſhould be a failure of juſtice, in regard the company 
are not liable to a proſecution for perjury, though their anſwer 
be never fo falſe. 3 F. Will. 311. Gy 

8, If ſeveral matters of different natures are joined in one 
bill againſt ſeveral defendants, a demurrer will hold, for the 
court will not permit a plaintiff to load each defendant with an 
unneceſſary burthen of coſts, by ſwelling the pleadings with the 
ſtate of the ſeveral claims of the other defendants, with which he 
has no connection: but where the defendants demurred, becauſe 
the bill was brought againſt ſeveral defendants for ſeveral diſtinct 
matters, yet the demurrer was over-ruled, becauie the plaintiff 
by his bill, had charged the defendant with combination, which 
the defendant had not denied by his anſwer ; but in this however 
the defendant muſt be cautious ; for where a man demurs, for 
that the bill contains ſeveral matters not relating one to the other; 
if by anſwer the defendant doth more than barely deny combi- 
nation and confederacy he over- rules his demurrer, becauſe by his 
anſwering further he ſeems to have waived his demurrer, and 
given the plaintiff an opportunity of replying. Hard. 337. 
| 1Pern, 416. 463. 1 Vern, 416. 1 Vern, 463. 29. 140; 
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290 | | DEMURRERS. 


A demurrer of this kind holds where the plaintiff claims feye, 
ral matters of different natures : but where there has been ; 


poſſeſſion of a fiſhery for a conſiderable length of time, a perſon 


who claims a /ole right to it, may bring a bill to be quieted in the 
poſſeſſion, though he has not eſtabliſhed his right at law; and i 


is no objection upon a demurrer to ſuch bill that the defendant 


have di/tin# rights, for upon an iſſue to try the general right, they 
may at law take advantage of their ſeveral exemptions and 


diſeinctꝭ rights ; for in this caſe it is to be obſerved that the plain. 


tiff did not claim ſeveral ſeparate and diſtin rights, in oppoſition 
to ſeveral ſeparate and diſtinct rights claimed by the defendants; 


- but he claimed one general and entire right, though ſet in oppo. 


ſition to a variety of diſtinC rights claimed by the ſeveral defen. 


dants. 1 Ath. 282. Treatiſe upon Pleadings by Engliſh Bill, 149. 


9. It is a general rule that no one is bound to anſwer, fo as 
ſubject Eimſelf to puniſhment or forfeiture ; if therefore à bil 
requires an anſwer which may ſubject the defendant to any p..ins 
or penalties, he may demur to ſo much of the bill, for the court 


will not force a party to make a diſcovery of that which would 
tend to make him liable to be charged with a crime: but it is not 


in every caſe the party ſhall protect himſelf againſt relief in this 


court upon an allegation, that it will ſubject him to a ſuppoſed 
crime; for in the cafe of uſury or forgery, if proof can be made 


of it, the court will let the cauſe go on ſtill to an hearing, but 
will not force the party by his own oath to ſubject himſelf to pu- 


niſhment for it; ſo in a bill to enquire into the reality of deeds 


on ſuggeſtion of forgery, the court has entertained juriſdiction 
of the cauſe, though it does not oblige the party to a diſcovery, 
but directs an iſſuc to try whether the deeds were forged. 2 7% 


245. Did. 


A bill was exhibited againſt the defendant to make her diſco- 
ver, whether ſhe was married ſince the death of her huſband; 


to which ſhe demarred, and for cauſe of demurrer ſhewed, that 


ſeveral goods and chattels were deviſed to her by her huſband, 
which ſhe was to enjoy during her widowhood only, and that a 
diſcovery might amount to a forfeiture of her intereſt in them; 
and the court allowed the demurrer. 2 Chan, Rep. 68. 

So where a bill was brought for diſcovery of an aſſignment of 


a leaſe without licence from the leflor, the defendant demurred, 


becauſe the plaintiff, the leſſor, had not expreſsly waived the for 
feiture, and the demurrer was allowed; but if the plaintiff Is 
alone entitled to the benefit of the forteiture, and expreſsly waives 
it by his bill, a demurrer will not hold. 1 Vs. 56. Bid. 

So in a bill brought againſt an attorney to diſcover a deed, he 


demurred; for that he was an attorney at law and entruſted by 


his client with. the. deed, and ought not to diſcover the matter 
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come to his knowledge as an attorney; but the court ordered 
him to anſwer whether there was ſuch a deed, and where the 
ſame is, and to whom delivered, and when he laſt ſaw it, and 
in whoſe cuſtody, but not to diſcover the date or contents. 

Finch, 259. | 3 a we 

An executor brought a bill fer the diſcovery of the defendant's 
marriage, who demurred, for that if ſhe was to diſcover what 
was aſked, it would be a forfeiture of her legacy of 1 500 J. as it 

was given conditionally if ſhe married with the conſent of the 
truſtees under the will, and the demurrer was allowed ; becauſe 
ſhe could not anſwer to the marriage without ſhewing at the ſame - 
time it was againſt conſent ; but where a huſband by will gave 

an.eſtate to his wife whilſt {he continued a widow, with a limi- 

tation over to another in caſe of her ſecond marriage ; the re- 

mainder-man brought a bill for a diſcovery of the ſecond mar- 
riage, and ſhe demurred, as ſubjecting her to a forfeiture ;z but 

Lord Chancellor Talbot over-ruled the demurrer, as it was not. 

a condition, but a limitation over of an eſtate, and therefore 

could not properly be called a forfeiture. 2 Atk. 393. 1bid. in the 

margin. | 

On a bill to ſet aſide an unſurious contract, a defendant may 
demur to the diſcovery of what intereſt he agreed to take, for 
that he cannot ſet forth this without diſcloſing the very intereſt 
he has taken : ſo where a bill was brought to eſtabliſh the will of 

| a perſon deceaſed, and ſought a diſcovery from the defendant, . 
whether ſhe had any ſon then living by the ſaid deceaſed ; the 
defendant demurred, for that the was a competent witneſs for 

the plaintiff to examine at law; and the demurrer was allowed; 
becauſe a bill cannot be brought to diſcover whether there is 

ſuch a perſon, or where he is, in order to make him a party to 

| aſuit in this court: but where a bill was brought by a principal 

to difcover what goods the defendant bought of his the principal's 

| agent, and the defendant demurred, for that he was not obliged 

| to ſet out what gain he made by the retail of the goods; but the 

court ſaid, that where a principal tranſmits goods to an agent or 

factor, he may maintain an action againſt the perſon who buys 

of that factor, for what remains due to his factor; and in the caſe 

of transferring ſtock, it is very often done by brokers without 

the principal being as much as mentioned, and yet he may main- 

tain an action againſt the perſon to whom the ſtock was trans- 

ferred ; and upon theſe grounds the demurrer was over-ruled, 

Lid. Dec. per Lord Hardwicke, bid. 394. 2 Ath.. 394. 

A man is not obliged by a diſcovery to ſubject himſelf to a for- 
feiture, or any thing in the nature of a forfeiture; as where a de- 
fendant as to ſo much of the bill which ſought to diſcover whether 
after inſtitution, Sc. to A, he was not preſented to two other 
. 1 lirings, 


o 


_— DEMURRERS, 
_ Hvings, and inſtituted, &c. demurred, as ſuch difcovery tended 
to ſhew an avoidance of 4, and the demurrer was allowed : ſo 
in all bills to ſtay waſte, a plaintiff is not intitled to a diſcovery, 
unleſs he waives the penalty; for the waiver gives the court 2 
ground of equity to award an injunction, if the plaintiff ſues for 
the for feiture; nor is a plaintiff, upon the acts touching the diſ- 
ability of papiſts, intitled to a diſcovery, becauſe theſe ad; 
create an incapacity, which has the ſame effect with a forfei. 
ture. 3 Ath. 453. Vide flat. of Glefler. 1 Veſ. 56. Vid. 18, 
Geo. 3. c. 68. which does not entirely remove theſe incapaci. 
ties. 3 Ai. 457. 
But in a caſe wherein a quare impedit was brought againſt the 
ordinary, who had refuſed to inſtitute the clerk preſented to him 
by the defendant (the patron), to whom a general bond of reſig- 
nation had been given ; the ordinary, in order to ſet up that 
bond as a defence at law, filed a bill to diſcover whether the clerk 
preſented to him by the defendant had not given a general bond 
of reſignation : the defendant (the patron ' demurred, firſt on ac- 
count of the legality of ſuch bond; and ſecondly, that the diſco- 
very was immaterial : the court over ruled the demurrer, though 
it admitted the legality of the bond, but was of opinion that tie 
defendant ought to make the diſcovery, as it would remain with Wi 
another court to diſcover how far the diſcovery was material, 


| I Brown's Chan, Rep. 975 98. Biſhop of London Vs Fytche, | 


Of the Form of, and other Matters incidental to, De. 
TDs TY] murrers. | 
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DEMURRER, as it aſſerts no fact, and relies merely upon 
| matter apparent upon the face of the bill, is put in with- 
out oath, but muſt be ſigned by counſel ; and a defendant, when 
ſerved with proceſs to anſwer, may upon adviſing with counſel 
be enabled to demur to the bill; in which caſe his demurret, 
under the hand of counſel, ſhall be received and filed, althougt 
the defendant do not deliver the ſame in perſon or by commiſſon; 
but if he ſhall pray a commiſſion, and thereby return a demut- 
rer only, ſuch demurrer upon motion will be diſcharged. 
If a defendant then is adviſed to make his defence to a bill . 
. demurrer, the draft of the demurrer being ſettled and fignel 
by counſel, arranſcript thereof muſt be fairly ingroſſed on pardh 
ment with an half-crown ſtamp, and brought to. the defendants 
clerk in court to be filed, leaving a note in the following fon 
with the regiſter, paying at the ſame time 1s. ; and formeiſ 
a certificate from the fix clerk of the pleadings being filed, vi 


TTT 


ty 
l 23% 
. — - 


produced, but this of late years has been diſpenſed with. Ord; 
Chan. 18 LL od . Wo 
Morgan 
verl. , rer demurrr | 
Pritchard, 8 | 
iſt February 1990. Radcliffe, clerk: 


And ſo if a demurrer be accompanied with a. plea or anſwer; 
or both, the demurrer and plea, or anſwer, muſt be entered, or 
they are over-ruled of courſe. | 


2 2 


Each fide may, by leaving a petition (Vid. title Petition) at the 
Chancellor's ſecretary's office, apply to the Lord Chancellor for 
an order to ſet down the demurrer to be argued. The petition 


with 45. 6d. at the regiſter office to draw up and to paſs the 


o 


K order; and 15. 6 d. for entering, and alſo 15. paid for ae. 
id the demurrer down; a copy of the order ſo paſſed and enterec 
% muſt be ſerved upon the adverſe clerk in court, by leaving the 
X copy, and ſhewing the original order to the clerk or his agent at 
I! | his ſeat two days before the day of hearing : and briefs of the bill 
de and demurrer being prepared and given to counſel, the demurrer 
n comes on regularly to be argued. | 
A defendant may demur to any part of the bill, ſo as the de- 


murrer be filed before the rule to anſwer be out, and before he 
| has obtained an order for time to anſwer ; but after ſuch order 
obtained to put in his anſwer only, he cannot demur, unleſs he 
e | ſpecial condition of an order giving the defendant time to demur; 
plead, or anſwer to the plaintiff's bill, that he ſhall not demur 
alone; and whenever therefore the defendant has obtained an 


yon order for time, and is afterwards adviſed to demur, he muſt alſo 
ith: plead to or anſwer ſome part of the bill; ſo where a defendant 
hen has leave to plead, anſwer, and demur, but not to demur alone, 
Fl the defendant demurs and anſwers only by denying combination, 
ren dhe demurrer was ſet aſide on motion, as not complying with th 
vol order of the court, it being in effect a demurrer only, 2 P. Will. 
"00! | 287. Lee v. Paſcoe, Brown's Chan. Rep. 78. Vide alſo T realiſe 


gut- upon Pleadings by Engliſh Bill, 171. where the reader will find 


ſome excellent obſervations upon the inconvenience that may 


nie from too ſtrict an attention to this practice. l 
yned As a demurrer relies merely upon matter apparent on the face 
ich- of the bill, ſo much of the bill as the demurrer extends to is 
ant) taken for true; thus if a demurrer is to the whole bill, the whole 
form is taken for true, that is, every thing neceſſary to ſupport the 
vel plaintiff's caſe which is well charged in the bill; ſo if a defendant 
u odſtinately infiſts upon his demurrer, and refuſes to anſwer, 
1000, where the court is of opinion that ſufficient matter is alledged to 
| | — 9 8 r oblige 
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as anſwered (for which 20. is paid to the ſecretary) being leſt 


obtains an order for that purpoſe ; and it is always made the 
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oblige him to anſwer, and for the court to proceed upon, the 


ſeveral cauſes of demurrer; and in cafe the demurrer does not go 
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zs to be done before the demurrer is.ſet downto be argued, other- 


- 
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court will decree the matter of the plaintiff's bill, for bythe de. 
murrer are confeſſed all matters of fact that are well alledged. 
1 Veſ. 426. Ibid. Pratt. Reg. 133. OF 

The rule of the court is, that every demurrer-ſhall expreſs the 


to the whole bill, it muſt clearly expreſs the particular parts of 
the bill demurred to; and it is ſaid, that other cauſes of demur. 
rer than thoſe already expreſſed may be inſiſted upon at the ar. 
gument of the demurrer; but if any cauſe of demurrer ſhall be 
inſiſted on, befides what is particularly alledged in the ingrofl. 
ment on the file, and the bill is diſmiſſed in reſpect of the cauſe 
newly alledged, yet the defendant ſhall pay the ordinary coſts, if 
the cauſes of demurrer particularly alledged are diſallowed ; fo 
if one demurs to a bill, and that demurrer be ill, the defendant 
is at liberty to ſhew a freſh cauſe of demurrer at the bar ore zenus; 
but if that be held good, he cannot have his coſts. Bid. 2 V. 
451. Px. Alm. 13. Ord. Chan. 118. 3 P. Will. 371. Mit, 
what is ſaid in 1 Vern. 78. Durdant v. Redman, that coſts ought 
to be paid for a new demurrer inſiſted on at the bar ore tenus, is 
not now the practice, wid. _ | G | 
In a general demurrer to the whole bill, if there is any part 
either as to the relief or diſcovery to which the defendant ought 
to put in an anſwer, the demurrer being entire, ought to be 
over - ruled: but a defendant may put in ſeparate demurrers to ſe- 
parate and diſtinct parts of a bill for ſeparate and diſtinct cauſes, 
as where the defendants, as to that part of the bill which ſought 
to. compel them to pay the arrears of a quit rent, or which ſought 
any relief touching the ſame, demurred, for that the plaintiff 
had his remedy -at law for theſe arrears of quit rent, either by 
diſtreſs or action of debt, on the ſtatute of Henry 8. ; and like. 
wiſe put in another ſeparate demurrer as to ſuch part of the bil 
as ſought to compell them to pay a copyhold fine ſtated in the 
bill, or which prayed any relief touching the ſame ; and both de- 
murrers were allowed. 1 Vez. 248. 3 P. Will. x50, 151. and 
the reaſons and authorities there cited. „„ 
If the defendant puts in a demurrer, which is apprehended 
in hold good, it is the beſt way for the plaintiff, if he has a 
mind to drop proceedings, to move and obtain an order to dif 
miſs his bill with coſts, to be taxed by a maſter, which coſts be- 
ing paid to the defendant, there is an end of the ſuit : but if the 
plaintiff is adviſed that he has equity on his fide, and then intends 
to proceed, he may apply to the court, either by motion or 
petition, to amend his bill, on payment-of 20 6. coſts z but thi 


wiſe the plaintiff muſt pay the defendant the coſts he has been 
at in getting an order to let down the demurrer to be argued, and 


20 f. beſides, before he can amend ; and if a demurrer is put 1 
| ; RY upon 


— 


Pd 


— 
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"ea a ſlip or miſtake in the bill, the plaintiff obtains an order 


to amend upon payment of 20 5. coſts, and this he takes care to 
do before the demurrer is ſet down for argument. 


If a demurrer upon argument is over- ruled, the defendant 
pays 5 l. to the plaintiff; but if allowed, the plaintiff pays the 
ſame coſts to the defendant; and after the demurrer has been al- 
lowed, the defendant is at liberty to move that the bill may be 
diſmiſſed, with coſts to be taxed. N. B. The parties will be 
liable to ſuch further coſts as the court ſhall think fit to award. 


Vid. Ord. Ch. 6 Feb. 1794. | 


As the regiſter ſhall not enter any plea, ſo neithes ſhall he 
enter any demurrer in the paper at the inſtance of any perſon, 
upon a warrant for ſetting down the ſame on a certain day, un- 
leſs the ſuitor ſhall bring ſuch order or warrant to the regiſter to 
be entered two days before the day appointed for hearing; and 
after the paper of pleas and demurrers (to be argued) is made out 


| and ſet up in the regiſter's office, no addition or alteration ſhall 


be made therein: if a demurrer is not entered by the defendant 
with the regiſter within eight days after the ſame has been filed, 
in order to be ſet down for argument, it is over-ruled of courſe, 
and the plaintiff may take out proceſs for coſts, and a better an- 
ſwer; and as a plea, ſo a demurrer, may be brought on either in 
common courſe, or by order on motion or petition ; but they 
muſt be determined in open court. Pract. Reg. 133. Ord. 
Chan, 62. Toth. 11. Ord. Chan. 118. by 

If upon a dedimus the defendant returns no anſwer, but a de- 
murrer, or a plea, or both, which ſhall happen to be over-ruled, 
he ſhall pay the ordinary coſts; but if upon argument they are 
allowed good, yet the defendant ſhall have no coſts, becauſe of 
the needleſs trouble and delay given the plaintiff by taking out 
the commifſion, and having the fame returned; for the detend- 
ant might have put in his plea and demurrer without that. Pra&. 
Reg. 134+ - e | 

It ſeems, if a defendant be in contempt to an attachment, and 
tenders or pays the colts of the contempt, he may file his de- 
murrer; but as no plea, ſo no demurrer ſhall be admitted after 


| attachment with proclamation returned, but upon motion in open 


court grounded upon an affidavit accounting for, and ſatisfying 


the court of the cauſe of delay: ſo where a defendant brought up 


from the Fleet on an alias habeas corpus to anſwer a bill, put in a 
demurrer without leave of the court, the court diſcharged and 
quaſhed the demurrer, and granted a pluries habeas corpus; but 
where after a proclamation returned, there came a general pardon, 
and the defendant appeared and put in a demurrer, it was keld - 
he might do fo, Ord. Chanc. 121. Pract. Reg. 134. 1 Chan, 
Caf. 232. | 8 


U 4 | l | After 
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After à demurrer t6 the whole of a bill 1 been Agubch and 
allowed, the bill is out of court, and therefore cannot regularly 
be amended; but to avoid this conſequence, the court has ſome. 
times, inſtead of deciding upon the demurrer, given the plaintif 
Tiberty to amend his bill, paying the coſts incurred by the de- 
fendant; and this has been frequently done in the caſe of a de 
murrer for want of parties. Treats iſe upon Pleadings by Englif 
Bill, 17 | 

If a Auer and anſwer be put in, the anſwer cannot be pro. 
led on until the demurrer has been argued :. if a demurrer th 
the original bill is over-ruled, there may be a demurrer to the 
amended bill; but there ſhall not be two demurrers to the fame 
bill. Bariereft v. War cur, 2 Brown's Chan. Rep. 66. 

If a deſendant having a commiſſion to anſwer only, tender: 
demurrer to the commiſſioners, arid refuſe to anfwer upcn oath, 
they are to return fuch his refuſal, and the reaſon thereof, toge- 
ther with the demurrer, and leave the fame to the conſiderati 
of the court. Prad7. Reg. 81. 

Note, A huſband alone cannot demur for his wife. 

Demurrer admits only facts well pleaded, and the facts alone 
without the concluſion of law. 1 Ye. jun. 73. 

Demurrer allowed; - the bill not connecting the fraud with the 
franſaction ſuihciently. - 757d. 287. 

Every thing well pleaded is confeſſed by demurrer. Bid. 289, 
Demurrer allowed to bill to perpetuate teſtimony to a right of 
common and of way, becanſe charged ſo generally, that defend. 
ant could not know the point to be examined to. id. 449. 

Where a bill prays difcovery and relief, the plaintiff being in- 
titled to diſcovery only, a general demurrer allowed. 4 Bru, 
Rep. 480. 

A demurrer allowed to a bill of mee der, for that no legal 
ſtep by diſtreſs or otherwiſe had been taken. Ridgeway 5 * 
« temp. Hardwicke C. 260. 

Defendant till affected by proceſs of contempt may put in a de- 
murrer at any time, although the time for anſwering is out. 3 5 
Rep. 37 2+ 
Demurrer lies to a bill brought by an order d or ſolicitor for 
his oy of IE, Ambler. 


Of Diſclaimer s; and herein of Demurring, Pleat, An- 
1 and Di ene to the ſame Bill. 


i 


Dip CLAIMER is where he e upon oath, by an- 
ſwer, denies he hath or claims any right or title to the 


8 in demand by the e bill, and een that is, re- 
8 | nounces 


— 


j 
1 


adecree againſt the defendant, and all claiming under him, 
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nounces all claim thereto : in which caſe, if it appear that the 
bill was exhibited for vexation only, the court will diſmiſs it, 
and give coſts againſt the plaintiff: but if the plaintiff had any 
probable cauſe or reaſon to induce him to exhibit his bill againſt 
the defendant, he may, if he pleaſes, by motion or petition, pay 


ince 
the time of the bill being exhibited ; but this is ſeldom done 


1 without paying the defendant his coſts. Pract. Reg. 141. 


If in a bill, among other material defendants, one be 7 12 


| defendant who nowiſe pretends wy right to the matters in qu 
| tion, and he thereupon difclaims, | | claimer 
upon a motion or petition to that purpoſe, be examined as a wit- 


e may, after ſuch difclaimer, 


neſs in the eauſe; for it ſhall be preſumed his name was in- 

ſerted in the bill without any other cauſe than that to take away 

his teſtimony. - | | 1 To 
And where a defendant diſclaims generally to all the matters 


n the bill, the plaintiff is not to reply; if he does, and ſerves 


the defendant with a ſubpœna to rejoin, the defendant may have 
coſts againſt the plaintiff, to be taxed, for the vexation; but if 
the diſclaimer be only to part of the matter in queſtion, but as 
to the other part there is an anſwer, in ſuch caſe there may be 
a replication to that part which contains the anſwer, 3 Alk. 

82, 6 | 
So where a title is ſet 2 to an eſtate by a bill, and you make 
a perſon defendant who diſclaims all right, and do not bring him 
to hearing, the court ſaid, you ſhall not read his evidence as a 


proof of your own right, to the prejudice of another defendant. 


2 Ath. 39. Hill v. Adams. 17 | 

A defendant may demur to one part of a bill, plead to ano- 
ther, anſwer to another, and diſclaim as to another : but all 
theſe defences mult clearly refer to ſeparate and diſtin parts of 
the bill : for though a defendant may plead to one part of a bill, 
and demur to another, yet he cannot, becauſe of the incon- 
ſiſtency, plead and demur to one and the ſame part of the bill, 
and beſides, the plea over-rules the demurrer; and for the 
fame reaſon, he cannot demur and anſwer to the ſame part 
of the bill; neither can he plead to that which he has alrcacy 
anſwered, for the anſwer over-rules the plea, and d fortiori a 
demurrer. 3 P. Will. 80. and the reaſons there given. 

For the ſame reaſon of inconſiſtency a defendant cannot by 
anſwer claim, what by diſclaimer he has declared he has no right 
to; and an anſwer and diſclaimer being inconſiſtent, the mat- 
ter will be taken moſt ſtrongly againſt the defendant upon the 
diſclaimer. Treatiſe upon Pleadings by Engli/h Bill, 254. 


"a 


( 1298 ) 


e Of further Anſwers. 


' FURTHER anſwer is. in all caſes put in at . inſtance of 


the plaintiff, as on exceptions, or motions to amend, and ig 


in every reſpect ſimilar to, and indeed is conſidered as formin 
part of the firſt anſwer ; ſo is an anſwer to an amended bill con- 
ſidered as part of the anſwer to the original bill. Therefore if 
the defendant, in a further anſwer, or an anſwer to an amended 
bill, repeats any thing contained in a former anſwer, the re 

tition, unleſs it varies the defence in point of ſubſtance, will be 


_ conſidered as impertinent; and if, upon reference to a maſter, 


ſuch parts of the anſwer are reported to be impertinent, they 
will be ftruck out as ſuch, with coſts, which in ſtrictneſs are 
to be paid by the counſel who ſigned the anſwer. Treati iſe upon 
Pleadings by Engliſh Bill, 252. 3 Atk. 303. 

Thus where the original bill was brought for 8 only, 
the amended bill prays relief; when the defendant comes to an- 
ſwer the amended bill, he cannot put in a complete anſwer over 
again: he can only refer to the former anſwer; for if he does other. 
wiſe, it will be referred for impertinence; and therefore this laſt 
anſwer is to be conſidered as a part of the anſwer to the original 
bill for diſcovery, as much as if it had been ingroſſed in the ſame 


parchment, and a part of the ſame record. 3 Att. zog. 


A further anſwer becomes neceffary, and is required from a 
defendant, when it happens that in his firſt anſwer he refuſes or 
neglects to anſwer all or any of the material facts or charges 
contained in the bill, or anſwers the ſame-inſufficiently, imper- 


fectly, or evaſively ; the points of the bill no: anſwered, or an- 


ſwered inſufficiently, are ſelected from the record; and being 


collected together form exceptions, an anſwer to which is termed 


a further anſwer. 

Second anſwer may be put in pending exceptions to the firl, 
1 Vef. jun. 87. 

Second anſwer may alſo be filed at any time before the order 
to amend, &c. even the moment exceptions are taken. Bid. 88, 

Note, In the above caſe the defendant put in a full anſwer be- 


fore the exceptions were argued, and obtained the uſual order to 


diſſolve an injunction ; by which the plaintiff was deprived of 
the common indulgence of amending the bill, where there is an 
inſufficient anſwer, 

When matters diſcloſed by a defendant's 1 or facts ex · 
iſting at the time of exhibiting a bill, and not then known to the 
plaintiff, are conſidered neceſſary by him to conſtitute part of his 


Caſe, the ſame are by the complainant, with leave of the covr, 


added to or inſerted in the bill by way of amendment, and the 
anſwer 


> 


- 
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anſwer which the defendant is compellable to make thereto, is 
denominated an anſwer to an amended bill. e 
An anſwer to an amended bill is prepared and filed with the 
ſame formalities, either in a town or country cauſe, as an an- 
ſwer to an original bill. If the amendments in the bill be ſo 
trifling as to require no further anſwer, it will notwithſtanding 
prevent the complainant from replying, until eight days after the 
record, or the defendant's office-copy is amended, and delivered 
over to the defendant's clerk in court; and a defendant ſome- 
times for delay will, upon motion or petition, obtain the three 
uſual town or country orders, for time to anſwer the amend- 
ments (to which in ſtrictneſs he is intitled); and after the whole 
time obtained by theſe orders has been ſpun out, the defendant 
files no anſwer, or a frivolous anſwer merely to ſave appearance 
of wilful delay. | | | 
A /ubpzna to anſwer the amendments is not ſerved when ex- 
ceptions are taken. to an anſwer where the defendant ſubmits, 
and the plaintiff obtains-an greer upon ſuch ſubmiſſion to amend 
his bill, and that the defendant may anſwer the exceptions and 
amendments at the ſame time; ſervice of the order to amend, 
and to anſwer the exceptions and amendments at the ſame time, 
by leaving a copy of the order paſſed and entered, upon the de- 
fendant's clerk in court perſonally, or with his agent at his ſeat 
in the Six Clerks' office, will be compulſory upon the defend- 
fendant, and the proceſs of ſubpœna is not neceſſary. Where 


amendments are not engrafted on exceptions/to an anſwer, a ſub- 


pena to make a better anſwer 'muſt be ſerved, and the ordinary 
proceſs of contempt iſſued to enforce the anſwer, if neceſſary. 


Of Replications. 


TKX7 HERE a full and ſufficient anſwer is put in to the 

bill, and the plaintiff intends to proceed, he may forth- 
with file a replication, which is the plaintiff 's anſwer or reply to 
the defendant's plea or anſwer, and is alſo a general aſſertion of 
the truth and ſufficiency of the allegations contained in the bill, 
and a denial of the truth of the plea or anſwer, and of the ſuſfi- 
ciency of the matters alledged in it. Prat. Reg. 315. 

Though this ſpecies of replication, which is a general one, is 
the only one now in uſe, it may be proper to obſerve, that for- 
merly, if the defendant by his plea or anſwer offered new mat- 
ter which could not be brought into iſſue by bill and anſwer, the 
plaintift replied ſpecially : a ſpecial replication then occaſioned 


the defendant to have recourſe to a rejoinder, by which he en- 


deavoured to weaken the plaintiff's replication, and ſtrengthen _ 
; ak | | 


his 


* * 
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his own anſwer ; and if the cauſe was not then at iſſue by reaſon 


of ſome new matter difcloſed in the defendant's rejoinder that 
required anſwer, the plaintiff was at liberty to ſur-rejoin 3 and the 
conſequence of a ſur-rejoinder was an adſur-rejoinder or rebutter 
on the part of the defendant to the plaintiff's ſur-rejoinder: the 
various new allegations which each ſucceſlive pleading contained, 
being found to create between the parties conſiderable perplex- 
ities and diſputes, beſides great inconvenience and delay, an al- 


teration in the practice took place, and ſpecial replications, with 


their conſequent train of rejoinder, ſur-rejoinders, &'c. are now 
out of uſe ;' and the plaintiff is to be relieved according to the 
form of his petition, i. e. bill, whatever new matters may have 
been introduced by the defendant's plea or anſwer. Ord. Chan, 
122. Weft. Pr. Sec. 195. Pratt. Reg. 314. Wefl. Symb. 
Chan. 195. Prac. Reg. 314. Gilb. Chan. 110. Prac. Reg. 315. 

The replication aflirms and avers the bill to be true; and it is 


to be ſhort, and muſt directly and pertinently purſue the ſub- 


ſtance of the bill, and confeſs and avoid, or traverſe and deny 
the anſwer; and it mutt by no means be a departure from the 
bill; for the plaintiff muſt have his decree ſecundum formam pe- 
titionis ; for where a plaintiff had inſerted matters in his replica- 
tion, which were not contained in the bill, and which the plain- 


tiff knew of at the time of exhibiting the bill, the defendant 


pleaded and demurred to the replication, which the court allow- 
ed: ſo where there was a plea and anſwer to the ſame bill, and 
the defendant replied to the plea only, it was held to be irregu- 
lar ; for the replication muſt be to the anſwer as well as to the 
plea; and the cauſe was put off for that irregularity : but this 
ſeems to admit of a diſtinction where the plea and anſwer are 
to ſeparate parts of the bill, and the anſwer is in no way in aid 
of the plea, as denying notice, fraud, c. or where the plea and 
anſwer are independent of each other ; for in ſuch caſe the plain- 
tiff may reply to either. Pract. Reg. 316. 1 Cha. Rep. 259. 

2 Vein. 46 5s 
According to the preſent courſe of the court, although rejoin- 
ders are diſuſed, yet the plaintiff after repiication muſt ſerve upon 
the defendant a flip io rejoin z but it the plaintiff, where he 
has replied to the defendant's anſwer, omits or neglects to ſerve 
him with a /utpzna to rejoin, the defendant is at liberty to rejoin 
gratis, in order to have an opportunity of proving the truth of his 
anſwer, though the plaintiff cannot force him to rejoin without a 
ſubpena ; ſo where the defendant has appeared to rejoin gralis, 
or after the return of a /z:5p&na to rejoin, ſerved on the defendant, 
and which, by order obtained of courſe, is now uſually made re- 
turnable immediately, and ſerved on the defendant's clerk in court, 
the parties may proceed to the examination of witneſſes, for the 
cauſe is at iſſue by the replication, and a rcjoinder is never actu— 
ally filed. 12:/eiy 123. Pl. 77. anon. Prac. Reg. 314. MHaſely e 
5 | | The 
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The Ggnature of counſel is not neceſſary to a general replicas 


tion. The plaintiff's clerk in court, inſtructed by his client, 
files it of courſe, the replication being previouſly ingroſſed upon 
parchment with an half. crown ſtamp, and the day of the month 
and year when filed being inſcribed thereon, with the ſurname 
of the plaintiff's fix clerk, and clerk in court, who files it, ſub- 
ſcribed at the foot, on the left ſide, and alſo the term in which 
the bill was filed, and the ſurname of the defendant's ſix clerk. 
The clerk in court enters it in his cauſe-book, and then leaves it 
in his-fix clerk's ſtudy to be filed, uſually acquainting the de- 
fendant's clerk in court by a note in writing, that he has ſo 
done. 


The form of a general replication is thus: 


6 Between A B, plaintiff 
Et C D, defendant. 


« The replication of A B complainant to the anſwer of CD 


defendant. 


« This repliant, ſaving and reſerving to himſelf all and all 
manner of advantage of exception to the manifold inſufficiencies 
of the ſaid anſwer, for replication thereunto ſaith, that he will 
aver and prove his ſaid bill to be true, certain, and ſufficient in 
the law to be anſwered unto, and that the ſaid anſwer of the de- 


fendant is uncertain, untrue, and inſufficient to be replied unto 


by this repliant, without that, that any other matter or thing 
whatſoever in the ſaid anſwer contained, material or effectual in 
the jaw to be replied unto, confeſſed and avoided, traverſed or 
denied, is true; all which matters and things this repliant is and 


will be ready to aver and prove as this honourable court ſhall di- 


rect, and humbly prays as in and by his ſaid bill he hath already 
: rayed,” | | | : 

q The plaintiff is allowed by the courſe of the court to the end of 
the third term after the coming in of the defendant's anſwer,' to 
file his replication, excluſive of the term in which the anſwer. was 
filed ; and if no replication be filed within that time, the bill 
may be diſmiſſed with coſts, upon motion or petition, of courſe, 
without notice to the plaintiff of ſuch motion, producing the ſix 
clerk's certificate of the anſwer being filed, and no proceedings 
had for three terms; this certificate is however never called for, 
the counſel who makes the motion is ſuppoſed to have, and in 
fact always hath it in his hand at the time, for he cannot move 
without it: the maſter taxes theſe coſts, and they are recover- 
able by /ubpena, as in other caſes where coſts are to be paid by 
either party; ſo if after a replication is filed ®, the plaintiff ceaſes 


| * Formerly the rule was, that if the plaintiff replied, the defendant could never 
diſmiſs the bill, without heating the cauſe, becauſe the defendant might rejoin gratis, 
and prove his anſwer, and ſo bring his cauſe to a hearing, Gilþ, Chan, 114. 
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all manner of proſecution for three terms; as where a replication 
is filed in Hilary term, and no proceedings are had in the cauſe 


either before or in Trinity term following, the defendant is at 


liberty in Michaelmas term to move for the diſmiſſion of the bill; 

but in this caſe notice of motion muſt be ſerved upon the plaintiff 
and an affidavit thereof made and filed ; if the defendant does 
not ſhew cauſe againſt the diſmiſhon, and fatisfy the court in 
reſpect of his delay in proceeding with the cauſe, the bill will 


be diſmiſſed of courſe, 
The plaintiff ſet down his cauſe to be heard upon bill and an- 


ſwer, and had a decree againſt the defendant by default; but | 


when the defendant came to ſhew cauſe againſt the decree, it 
was altered in his favour; the plaintiff petitioned to re-hear the 
cauſe, and at the re-hearing prayed leave to reply to the defend. 
ant's anſwer; and he was permitted to do ſo, upon payments of 
| Coſts. Lord Donnegal v. Warr, Eq. Caf. Abr. 43. 


In many caſes, though the cauſe require no witneſſes to be ex- 


amined. yet it may be neceſſary for the plaintiff to reply, whereby 
the defendant will be put upon proof of his' anſwer, and the 
plaintiff to prove the matters of the bill; but if the plaintiff re- 
ply to an anſwer, and without rejoinder, or rules, brings the 


cauſe to an hearing, the anſwer ſhall be taken wholly true, as if 


there had been no replication; for the opportunity which the 


defendant had of proving his anſwer is taken from him. 2 Chan, 


Caf. 21. 


'The court will not give leave to withdraw a replication, unleſs 


to the application for ſuch leave ſomething further is added, as 
that the plaintiff may thereby be enabled to amend his bill, or 
- ſome reaſon that may induce the court to give the plaintiff this 
indulgence; becauſe otherwiſe it may be a contrivance of the 
plaintiff's to defeat the defendant of his full coſts by getting the 
Pil diſmiſſed at the hearing, with 405. coſts only. Potis v. 
Reynoll, 3 Ai. 565. — Note, in Michaelmas Term 1747, Lord 
Chancellor Hardicke mentioned this caſe, and gave directions to 
the Regiſter to frame a general order, which might for the future 
prevent applications to the court to withdraw the plaintiff's repli- 
cation, in order to ſet down the cauſe on bill and anſwer only, 
and by that means get the bill. diſmiſſed with colts, according to 
the courſe of the court; whereas otherwiſe he muſt have paid 
the defendant his full coſts. Vide 3 Ath. $79. 
The plaintiff filed a ſpecial replication; the dan pleaded 


and demurred thereto; his plea was, that ſince bis anſwer put 


in, he had recovered the eſtate in queſtion, in ejectment, upon 


full evidence at a trial at bar, and demurred to other ſpecial parts 


of the replication, The plaintiff's counſel admitted the plea and 
demurrer to be goud, which were accordingly allowed; but the 


court declined g giving any opinion whether the plaintiff might not, 
| _ notwithſtanding 


"REJOINDER. e 


notwithſtanding the plea and demurrer were 3 afterwards 
5 ut in a general replication. 1 Vern. 351. 


If adefendant diſclaims generally, and the plaintiff replies to 


the anſwer, and ſerves a ſubpena to rejoin, the defendan: is in- 
titled to have coſts for the vexation, ſecus where the diſclaimer is 
to part, and the anſwer to the reſidue. 3 Ark. 582. 

Where, by miſtake, a replication has not been filed, and yet 
witneſſes have been examined, the court has permitted the repli- 
cation to be filed nunc pro tunc. Maſely 206. 

If the plaintiff replies to the n s plea, he thereby ad- 
mits the plea to be good, if it be true; and the validity of it can 
never afterwards be conſidered, but only the truth of it, as the 
defendant proves it, or the plaintiff diſproves it, at the hearing. 
Prec. in Chan. 58. | - 


| Of the Subpcena 70 rejoin. 


T has been already obſerved, that rejoinders are diſuſed ; but 
that, according to the preſent courſe of the court, it is in- 
cumbent upon the plaintiff, after replication, to ſerve upon the 


_ defendant a ſubpena requiring him to rejoin, unleſs he will ap- 


pear gratis. The /ubpena then to rejoin is that which cloſes the 
litis contetatio between the parties: the effect of this proceſs be- 
ing merely to put the cauſe completely at iſſue between the 
parties; but if it iſſues before the replication is filed, and the re- 


plication be not filed before the return of this proceſs, the ſame 


ſhall be of no force, and the party on whom it is ſerved ſhall 
have the ordinary colts taxed ; and this writ may be made re- 
turnable on any day certain in term; and anciently was ſerved 
upon the defendant inthe ſame way that a /ubpzna to anſwer was 
ſerved upon him, but this mode of ſerving the /ubpena to rejoin. is 
rarely put in practice, unleſs indeed where the defendant lives in 
t2wn, or within twenty miles thereof, and may be eaſily ſerved. 

The moſt uſual method of practice in all caſes indiſeriminately, 
15 to apply by motion in court, or petition, to the Maſter of the 
Rolls, for a /ubpzna to rejoin returnable immediately, and that 
ſervice thereof on the defendant's clerk in court may be deemed 
good ſervice; this is entirely of courſe, and never refuſed : and 
in a country cauſe it is added, that the plaintiff may be at liberty 
to take out a commiſſion for examination of witneſſes, return- 
able — with liberty to execute the ſame in 
with the uſual directions x. Gilb. Chan. 115. Ord. Chan. 54. 


125. Did. 115. Vid. Gilb. Chan. 123, 124, 125. and Prat. : 


® Theſe directions are, & That the defendant may join in commiſſion, and ftrike 
Commiſſioners? names in four days after notice thereof to his clerk in court, or in de- 
fault thereof, that the plain tiif may have a commiſſion to examine witneſſes, directed 
to his own commiſſioners.” 


— 


Reg. 82. where the reader will find what the ancient practice in 


is left at the office. 
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rejoining was, ſtated at large. . | 
The order being drawn up, paſſed, and entered with the re- 
giſter, a precipe for a ſubpæna to rejoin, returnable immediately, 
in the following form, muſt be left at the ſbpæna office, produc- 


ing the order for the ſubpœna paſſed and entered when the precipe 


« Subpœna Fohn Robinſon to appear in Chancery, returnable 


immediately, to rejoin with George Barnet, 


Price, ſolicitor. 0 . 
Teſted 20th November 1189.” 


The form of the writ is as follows: 


George the Third, &c. To John Robinſon, greeting. For 


certain cauſes, offered before us, in our Chancery, we command 
and ſtrictly enjoin you, that laying all other matters aſide, and 
notwithſtanding any excuſe, you perſonally be and appear before 


us, in our ſaid Chancery, immediately after the receipt of this 
,Writ, whereſoever it ſhall then be; to anſwer concerning thoſe 


things which ſhall be then and there objected to you, and to do 
further and receive what our ſaid court ſhall have conſidered in 
this behalf; and this you may in no wiſe omit, under the penalty 


of 100 J. and have there this writ. Witneſs ourſelf 'at A- 
minſter, the 20th day of November in the 29th year of our 


reign.” | | 25 
Indorſed, © By the court, to rejoin and join in commiſſion in the 


cauſe of George Barnet. | 


Label: John Robinſon to appear in Chancery, returnable 
immediately, to rejoin with George Barnet,” 


Five ſhillings are paid, if there be one or two defendants, and 


ſixpence for the additional label, where there are three defen- 


dants: and note, three defendants only can be inſerted in one 
writ 3 but huſband and wife are reckoned as one defendant. The 
ſubpena being obtained from the ſubpæna office, the plaintiff's ſo- 


licitor ſerves it upon the detendant's clerk in court *, by leaving 
the body thereof at the clerk in court's ſeat in the Six Clerks office, 
with his agent, or perſonally upon the clerk in court; ſerving, at 
the ſame time, the order paſſed and entered for the ſabpœna, 


with ſuch return, by leaving a copy of the order with the defen- 


dant's clerk in court perſonally, or with his agent at his ſeat 
in the Six Clerks office, ſhewing the original order paſſed and 


+ * If there he more than one clerk in court employed in the cauſe (which may be 
the caſe where there are ſeveral defendants), one or two muſt be ſerved with labels; 
and the body of the writ under ſeal left with the clerk in court laſt ſerved. 


entered 6 
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entered; for unleſs the order be ſerved, the defendant's clerk in 

court cannot accept the writ with the extraordinary return; and 

the ſervice of the order {ſhould precede or accompany the ſervice 

of the ſubpena. Sen A 

If the defendant rejoin gratis, or the parties go to commif< 

fon by conſent, there needs no ſulpœna to rejoin. ' Prat, 
Reg. 83. | NE, CT A 


A ſubpœna to rej 


not be concluded by thoſe examinations, being no party thereto, 
Pr. H. ch. 15. Pract. Reg. 315. 8 . 


Of the Commiſſion to examine witneſſes, 


INH E ſubpene to rejoin having put the facts in diſpute be- 
tween the parties in iſſue, the next concern is to prove 
thoſe facts: and this is done by examination of witneſſes, and 
taking their depoſitions in writing, according to the manner of 
the civil law: and for that purpoſe, interrogatories are framed, 
- or queſtions in writing; which, and which only are to be pro- 
poſed to, and aſked of, the witneſſes in the cauſe. For the pur- 
poſe of - examining witneſſes in or near London, there is an exa- 
miner's office appointed; but for evidence who live in the coun» 
try, a commiſſion to examine witneſſes is uſually granted to four 
commiſſioners, two. named on each fide or any three or two of 
them, to take the depoſitions there. And if the witneſſes reſide 


beyond ſea, a commiſſion may be had to examine them there upon 


their oaths, and (if foreigners) upon the oaths of ſkilful inter- 
reters. 85.7 | 
e The commiſſioners are ſworn to take the examination truly 
and without partiality, and not to divulge them till publiſhed in 
the court of Chancery; and their clerks are alſo ſworn to ſe- 
crecy. The witneſſes are compellable by proceſs of ſubpœæna, as 
in the courts of common law, to appear and ſubmit to examina- 
tion; and when their depoſitions are taken, they are tranſmitted 
to the court with the ſame care that the anſwer of a defendant 
is ſent. e, | | 


It has been already obſerved, that if witneſſes to a diſputable 


fact are old and infirm, it is very uſual to file a bill to perpetuate 

the teſtimony of thoſe witneſſes, although no ſuit is depending; 

for it may be, a man's antagoniſt only waits for the death of ſome 

of them to begin his ſuit. This is moſt frequent where lands 

are deviſed by will away from the heir at law; and the devi- 
fee, in order to perpetuate the teſtimony of the witneſſes to ſuch 
will, exhibits a bill in Chancery againſt the heir, and ſets forth 
Vol., I. & the 
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oin againſt three, two only are ſerved; if the 
plaintiff proceeds to examine witneſſes, the party not ſerved ſhall | 


— 
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the will verbatim therein, ſuggeſting that the heir is inelined to 
diiſpute its validity; and then the defendant having anſwered, 
they proceed to iſſue, as in other caſes, and examine the wit- 
neſſes to the will; after which the cauſe is at an end, without 
proceeding to any decree, no relief being prayed by the bill; 
but the heir is entitled to his coſts, even though he conteſts the 
will: and this is what is uſually meant by proving a will in 
Chancery. e 0 0 b te 
3 It may not be improper alſo to obſerve, that the examination 
| | of witneſſes in Chancery was originally in court before the 
1 Maſter of the Rolls, who was one of the judges of the court; 
| and therefore it ſhould ſeem that the examination might be upon 
| the bill, without any interrogatories being drawn or framed; - 
| but afterwards the Maſter of the Rolls having left the examina- 
tion to his clerks, from thence forward the judge did not examine, 
but the counſel for the party (whoſe witneffes were to be exa- 
mined) framed the interrogatories, upon which the clerks exa- 
mined; and ſo by degrees it became the practice and uſage of 
the court to ſerve a commiſſion to certain commiſſioners therein 
named to examine upon interrogatories, as the examiners did 
above, and within a certain diſtance of town: ſuch commil- 
| ſion being a delegation by the court of part of its authority, 
| authorizing the commiſſioners to examine de quibuſdam interro- 
| gatorits tam ex parte querentis quam ex parte defendentis, Gilb. 
| Cuban. 124, 125. n ee be, app 
| The /ubpzna, returnable immediately, being ſerved as before- 
| mentioned, after the expiration of four days, excluſive of the 
| day of ſervice, the plaintiff's clerk in court proceeds to examine 
thoſe witneſſes on behalf of the plaintiff, who live within. ten 
miles of London, by exhibiting interrogatories in the examiner's 
office it being the courſe of the court at preſent, to examine 
all witneſſes in or within twenty miles of London, at the exami- 
ner's office, and in caſe of ſickneſs or other diſability; the exami- 
ner will attend the witneſs: after the plaintiff *'s clerk in court 
has examined one or two witneſſes, or before, a rule to produce 
witneſſes muſt be entered in the houſe book, in the Six Clerks 
office, in that ſix clerk's diviſion where the cauſe originally began. 
The rule to produce witneſſes expires that day ſeven-night, from 
the day on which it is given; and the rule may be entered on 
any day in term, provided it be entered eight days before the 
expiration of the term, otherwiſe it muſt be entered on the 
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One 8 


enſuing term. S | | | p 
The rule is written in the following form, in the houſe book a 
in the Six Clerk's office, and a tranſcript thereof-being copied Ni 
into the rule book of the clerk in court giving the rule, the book E ol 
is taken to the regiſter's office to be entered; the regiſter ſets his th 
Initials againſt the rule in the margin of the book, for which by 
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one ſhiling and fourpence is paid. The clerk in court entering 
the rule, gives a note in writing. to the adverſe clerk i in * 1 | 
ſuch rule N . | 


The Rule ; is entered 3 in the form following : 
| 23d January, 1 790. | 
| Barnet A rule is -given to tha: defendant to produce 
Reb nfo. Se : ! 


| BanKen, clerk for plaintiff, . 


Seven or eight days ** giving this rule, you may enter in 

like manner another rule for paſſing publication, and give no- 

_ tice thereof in the ſame manner as before; and * the fol- 
lowing note with the en n. 


uf e I 79 o. 


Barner A day is given to the defendant to ſhew cauſe 
| Robinſon, | 3 publication ſhould not paſs. 


BARKER, clerk for plaintiff, | - 


So if the plaintiff takes out a commiſſion for examination of | 
witneſſes in the country, and if the defendant does not join \ 
therein (z. e.) by naming commiſſioners on his part, or if he does / j 
join in ſuch commiſſion, but examines no witneſſes, then the 4 
plaintiff's clerk ought upon the return of ſuch commiſſion, to | 
give two like rules as before. | 

But if both ſides examine witneſſes by ſuch commiſſion, then | 
upon the return of ſuch commiſſion, the plaintiff need only give | 
one rule as _— for patling publication, which is as fon : 


22d January, 1790. 


Barnet © A ar! is given to the defendant to ſhew cauſe 
v. 1 why publication ſhould not paſs upon a joint 
Keobinſon. ( commiſſion. 


BARKER, clerk for plaintiff, 


Note; j Each of the rules above-mentioned, in ſtrictneſs, ex- 
pires that day ſeven-night after the reſpective dates of ſuch rules; 
and after the expiration of the rule given for paſling publication, 
no witneſs can be examined on either ſide, unleſs an order be 
obtained for enlarging publication before ſuch rule expires, or 
the plaintiff and emerged s clerks 9 to enlarge publication 
by conſent.” | 
9 80 5 X 2 _— It 
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It has been already obſerved, that in a country cauſe, or where 
the witneſſes reſide above twenty. miles from London, the exami- 
nation of witneTes is by commiſſion, iſſued under an order of 
the court obtained for that purpoſe; and where they reſide in or 
near London, their examination takes place in the examiner's 


office; — of theſe two modes of examination, I ſhall treat ſepa. - 
rately in the order in which they ſtand; and with a view to 


greater perſpicuity, divide into diſtinct and ſeparate heads, the 
ſeveral matters properly belonging to each mode of examination, 
and conſider the fame with a reference to thoſe heads. — And 


* * 
* 


firſt, > | 


Of Foinder in C ommiſſion. | 

IE plaintiff's ſolicitor having given his clerk in court 
four commithoners' names, any time after the expiration 

of four days, excluſive of the day of ſervice of ſubpœna, and of 


the order paſſed and entered, the plaintiff*s clerk in court may 


call upon the defendant's clerk in court to join in commiſſion ; 
and upon neglect or refuſal] to give the commiſhoners? names 
within four days, the plaintiff may in fri&neſ5 take the commiſ- 
ſion ex parte; and in that caſe, notice of executing the commiſ- 
ſion is not neceflary. But when the defendant means to join in 
commiſſion, the plaintiff's and defendant's clerks in court having 
interchangeably given four commiſhoners' names, for their re- 


ſpective clients; the eight names are entered by the clerks in 


court in their reſpective commiſſion. books; and this is termed 


joining in commiſſion. The plaintiff's elerk in court ſends to his 


client a liſt of the defendant's commiſhoners* names, and receives 
inſtructions to whom of the defendant's commiſſioners the com- 


miſſion is to be directed. The defendant's clerk in court, have * 


ing in like manner received inſtructions from his client, to whom 
of the plaintiff's commiſſioners he would have the commiſſion di- 
rected ; the plaintiff's clerk in court, by note in writing, informs 
the defendant's clerk in court, he is ready to ffrike commiſſioners” 


names; and the defendant's clerk in court being prepared, and 


conſenting, the commiſſion books are produced, and two of the 
names on each fide are ſtruck out with the pen by the reſpective 
clerks in court; the plaintiff's clerk in court firſt ſtriking out 
one of the defendant's commiſſioners? names, the defendant's 
clerk in court then ſtrikes out one of the plaintiff's commiſſioners 
names, and ſo alternately, until the eight names are reduced to 
four; and which four are the commiſhoners. Ord, Chanc. 47+ 

The plaintiff's clerk in court makes out the commiſſion for 


examination of witneſſes, (the order for that purpoſe paſſed, en- 


tered and ſerved, being previouſly left with him), inſerting the 
; : * WE | tour 
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four commiſſioners names therein, which when ſealed, he ſends 
to his client to be executed: the form of a joint commiſſon is a8 
follows: © YRS o 318 44 T3801) 
George the Third, &c. To ——— greeting: Know ye, 
that we, in confidence of your prudence and fidelity, have ap- 
pointed you, and by theſe preſents do give unto you, any three 
or two of ybu, full power and authority, diligently to examine 
all witneſſes whatſoever upon certain interrogatories to be exhi- 
bited to you, as well on the part of A B complainant, as on the 
part of CD defendant, or of either of them; and therefore we 
command you, any three or two of you, that at certain days and 
places to be appointed by you for that purpoſe, you do cauſe the 
ſaid witneſſes to come before you, and then and there examine 
each of them apart upon the ſaid interrogatories, on their reſpec- 
tive corporal. oaths firſt taken before you, any three or two of 
you, upon the Holy Evangeliſts; and that you do take ſuch their 
examinations, and reduce them into writing on parchment ; and 
when you ſhall have ſo taken them, you are to ſend the ſame to 
us in our Chancery —— whereſoever it ſhall then be, cloſed 
up and under your ſeals, or the ſeals of three or two of you, 
diſtinctly and plainly ſet, together with the ſaid interrogatories, 
and this writ. And we further command you, and every of 
you, that before you act in or be preſent at the ſwearing or exa- 
mining any witneſs or witneſſes, you do ſeverally take the oath 
firſt ſpecified in the ſchedule hereto annexed; and we do give 
you, any three, two, or one of you, full power and authority, 
jointly, or ſeverally, to adminiſter ſuch oath to the reſt, or any 
other of you, upon the Holy Evangeliſts. And we further com- 
mand, that all and every the clerk or clerks, employed in taking, 
writing, tranſcribing or engroſſing che depoſition or depoſitions 
of witneſſes to be examined by virtue of theſe preſents, ſhall be- 
fore he or they be permitted to act as clerk or clerks, as aforeſaid, 
or be preſent at ſuch examination, ſeverally take the oath laſt 
| ſpecified in the ſaid ſchedule annexed : And we alſo give you, or 
any one of you, full power and authority, jointly and ſeparately 
to adminiſter ſuch oath to ſuch clerk or clerks upon the Holy 
Evangeliſts. Witneſs ourſclf at We/minſter, the ——— day of 
— in the year of our reign. OS 
ö Arden, Hanmer,” 


3 Indorſed, &« By order of court.” 


Label. < To (inſert commiſſioners) any three or two of them, 
2 commiſhon to examine witneſſes as well on the part of A B 
we, as on the part of C D defendant, returnable on 
ourteen days notice to defendant. | | 
| | | Arden, Hanmer ” 


X 3 To 
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To this commiſſion are annexed the following forms of oath; 
1 upon parchment,) to be adminiſtered to the rn 
fioners, and to their clerks. | 


The e 2 oners Oath. 


5 You ſhall, 3 to the beſt of your Kill and 1 


ledge, truly, faithfully, and without partiality to any or either of 


the parties in this cauſe, take the examinations and depoſitions 
of all and every witneſs and witneſſes produced and examined by 
virtue of the commiſſion hereunto annexed, upon the interroga. 
tories now produced, and left with you. And you ſhall not pub. 
liſh, diſcloſe or make known, to any perſon or ' perſons whatſo. 


ever, except to the clerk or clerks by you employed and ſworn 


to ſecrecy in the execution of this commiffion, the contents of 


all or any of the depoſitions of the witneſſes, or any of them, to 


be taken by you and the other commiſſioners in the ſaid commiſ- 
ſion named, or any of them, by virtue of the ſaid commiſſion, 
until publication ſhall paſs by rule or order of the n court of 
* + 36 275 10 0 heb An OE 


The Clert's | oath, 


5 Von hat 1 eruly, faithfully, and without partiality to any or 
either of the parties in this cauſe, take and write down, tranſcribe 
and ingroſs, the depoſitions of all and every witneſs and witneſſes 
produced before and examined by the commiſſioners, or any of 
them named in the commiſſion hereunto annexed, as far forth as 
you are directed and employed by the ſaid commiſſioners, or any 
of them, to take, write down or ingroſs the ſaid depoſitions, or 
any of them. And you ſhall not publiſh, diſcloſe or make 
known, to any perſon or perſons whatſoever, the contents of all 
or any of the depoſitions of the witneſſes, or any of them, to be 
taken, wrote down, tranſcribed or ingroſſed by you, or whereto 
you ſhall have recourſe, or be any ways privy, until publication 
ſhall paſs by rule or order of the ug court of Chancery. 80 
=p you God.“ . | 1 | 


Sometimes a party will | join in commiſſion, and afterwards te- 


fuſe or neglect to ſtrike commiſſioners' names; an application 


mult in that caſe be made to the Maſter of the Rolls by petition ; 


and his Honour will at his diſcretion ſtrike out-two of the names, 
the four given by the petitioning party being inſerted for that 
purpoſe in the petition ; but this proceeding will not prevent the 
- petitioner's clerk in court from ſtriking out ſuch two of the ad- 


n parey” 8 N as he would have done, _ ” 
ſuc 
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ſuch application been neceſſary; and the commiſſioners names 
thus: procured are to be i 


135. 211 Sy, an T1528 A. 027 y Se den FUR 
The commiſſioners ought to be indifferent perſons; and after 


7 


names are ſtruck, and one of the parties finds that the adverſe 


party's commiſſioners, or one of them, is of kin, or counſel or 
ſolicitor for the party; the court upon motion, or the Maſter of 
the Rolls upon petition, will order the adverſe party to name 


commiſſioners de novo, in the place of one or more of them ſo 


complained againſt. Pract. Reg. 8gQðJi/„ 
The common exceptions to a commiſſioner are, 


1. That he is of kindred, allied to the party for whom he is 


nated fon So ad =mww DE HH 
2. That he is maſter to the party, his landlord or partner. 
2» That he hath a ſuit at law with the party adverſe to him 
for whom he is named commiſſioner, or is of counſel, or is attor- 
ney, or ſolicitor, or follower of the cauſe. on one fide. 
4. That the party is indebted to him; or any other apparent 
cauſe of partiality, or ſiding with either ſide, Toth. 20, 21. 
Pract. Reg. 85. 73 3 
The commiſſions are made returnable on a general return 
day, or on any day certain in term, and they are not unfrequently 
made out returnable without delay; which return, if the eom- 


miſſion be made out in term time, holds to the firſt return of the 


enſuing term; if made out in the vacation, to the laſt return of 
the ſubſequent term. Gilb. Chan. 135. | 
lf a commiſſion in England be taken out in the vacation, and 
has not a certain return, but only ine dilatione, it does not expire 
the firſt day of the following term, but may be continued in exe 
cution the whole of the next term to the laſt return: though for- 
merly it has been, that a commiſſion returnable fne dilatione, if 
it be within the kingdom, muſt be returned by the ſecond return 
of che next term; and if executed afterwards it was void. 3 Ah. 
593. Barnſley v. Powell, 2 Vern. 197. "BS 

By the rule of the court, the plaintiff is firſt intitled to the 
ſuing out and carriage of the commiſſion to examine witneſſes ; 
and if the defendant has an opportunity of examining his wit- 
neſſes, he is not entitled to a new commiſſion ; but if the plain- 
tiff neglects to ſue it out, it may be done ex parte defendentis; fo 
if the defendant has witneſſes who live beyond fea, where the 
plaintiff has none, it ſhould ſeem. that the defendant ſhall have 
a commiſſion granted him for examining his witnefles only; and 
ſo he ſhall if his witneſſes here live far diftant from the plaintiff's, 
as ſixty or eighty miles: ſo if when the cauſe is at iſſue the plain- 


tiff will not go on to commiſſion, the defendant may have a com- 


miſſion to examine his own witneſſes, and ſhall have the carriage 


thereot : and ſo perhaps, it the plaintiff commit any groſs abufe 


in the cxecution of the firſt commiſſion, the defendant ſhall have 
04 >. the 


erted in the commiſſion. Gilb. Cham. 
is EE Gert i tr tt is 115 2 | e 


a joint commiſſion, the ſolicitor for the party who has the car- 
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the carriage of the ſecond; or, where a commiſſion-loſt by him 


| who had the carriage of it, is renewed, the other ſide hath: com- 


monly the carriage thereof; but in all theſe. caſes, the plaintiff 


may join in commiſtion, and crofs examine the defendant's wit. 
neſſes, or examine hat other witneſſes he is adviſed upon ſueh 
| commiſſion. 3 4th; 593. Pract. Reg. 83. Toth. 16. Prod, 


In ſome caſes the court will indulge the defendant with a du. 


| plicate of the commiſſion, eſpecially if it is doubtful; whether 
the plaintiff will execute his commiſſion or not, and more eſpe. 


cially if he is forced on by the defendant, (as in an injunction 


| Cauſe where delay is only deſigned) and if the plaintiff who 


hath the carriage of the commiſſion, refuſes to give notice of the 
execution thereof, or does not intend tb execute it, then the de- 
fendant may make uſe of his duplicate, and proceed to the exa- 


mination of his witneſſes by virtue thereof: but theſe duplicates 


are ſeldom aſked for, and as rarely granted, but upon good rea- 
ſon offered to the court, and upon extraordinary occaſions, or 
by the conſent or agreement of the parties among themſelves, 
Gilb. Chan. 135, | | | | 

When a commiſſion is awarded to examine witneſſes, if by 


default of him that hath the carriage of the commiſſion, or by 
his commiſſioners, nothing is done, he ſhall bear all the charges 
that the other fide was put unto about that commiſſion, either for 


fees of court, bringing or entertaining commiſſioners, or other- 
wiſe, to be aſcertained before the maſter by the oath of the party, 
or of him that diſburſed the money for him, and ſhall renew 
the commiſſion at his own charges. Ord. Chan. 132. Pref, 


g Reg. 86. N | 


It is ſaid, that a commiſſion to examine cannot be diſcharged 
upon a petition without reference, and a certificate, (of irregu- 
larity.) Cl. Tut. 30. ; Pract. Reg. 86. | 2 


Of the Notice to examine, and other Proceedings neceſſarily 
| antecedent to the Examination. 15 


HE commiſſion for the examination of witneſſes being 

{| procured in the manner before deſcribed, is ſent by the 
clerk in court to his client in the country, the ſolicitor for the 
party, plaintiff or defendant, who obtains the commiſſion : the 


ſolicitor, upon the receipt of the commiſſion, appriſes his own 


commiſſioners thereof, and keeps it unopened until the day ap- 


pointed for the execution thereof; the time and place of exe- 


cuting the commiſſion being ſettled among themſelves : if it be 


riage 


COMMISSION TO EXAMINE WITNESSES. 313 
rage of it muſt -procure a notice in writing to be ſubſcribed by 


two of his commiſſioners, appointing the time and place of exe- 
cution, and directed to thoſe parties to whom, by the label of 
the writ, notice is directed to be given. | 


The notice may be in the following form 


be Whereas we whoſe names are hereunto ſubſcribed have re- 
ceived a commiſſion, ifſuing out of, and under the ſeal of the 
high court of Chancery, to us and others directed, for the exa- 
mination of witneſſes in a certain cauſe there depending between 
Henry Allen plaintiff, and Francis Cuzen defendant : Theſe are 


to give you notice that we will execute the ſaid commiſſion on the 


behalf of the plaintiff (or defendant) at the houſe of ———, 
known by the ſign of - » fituate in —, in the county 
of „ on Monday the 15th day of Augy/t inſtant, at the 
hour of eleven o'clock in the 'forenoon of the ſame day; when 
and where you, and your commiſſioners and witneſſes, may be 
preſent, if you pleaſe. —Given under our hands this iſt day of 


Augyft 1790. 5 
To Mr. Francis Cozens, e Joſeph Harding, 
e John Bennet.” 


This notice in writing muſt ſpecify the title of the cauſe, the 
time when, and the place where the execution of the commiſſion 
is appointed to be held; it muſt alſo be ſerved upon all the parties 
perſonally, or left at their reſpective dwelling-houſes or places 
of reſidence, with one of the fan, ily, ten days in the Eaſter vaca- 
tion, and fourteen days in any other vacation, previous to, and 
rg of the day appointed for the execution of the com- 
mithon. | : „ | 

And note, if notice be not given of executing the commiſſion, 
the court will ſuppreſs the examinations, and grant the adverſe 
party a new commiſhon. Com. Sol. 30. Px. Alm. 8. SI 
The witneſſes to be examined at the execution of the com- 
miſſion may be ſerved with a ſummons to appear before the com- 
miſſioners, at the time and place therein mentioned, to depoſe 
their knowledge to and of each interrogatory. 1 
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The ſummons may be! in the following form: vefr 


4 Suminons for witneſſes. to appear before the. emen. Py fy 
. examined, bY 


ON In Chancery, 


4 Between Henry Allen, hainticf, 
| Francis Cozens, deſendant. 


0 "Whereas + we e have received" a commiſſion iſſuing out of, and 
under the ſeal of the high court of Chancery, to us and others 
directed, for the examination of witneſſes in à certain cauſe 
there depending between Henry Allen plaintiff and Francis Coen: 
defendant : And whereas we are informed, that you whoſe 


names are hereunder written are material withelles for the plain- ; 


tiff (or defendant) 3 3 we therefore, by virtue of the ſaid commil- 
fron, will and require you, and every of you, ſeverally and per- 
ſonally to be and appear before us the ſaid commiſſioners, or any 
two or more of us, at the houſe of „ known by the fig! 
of » fituate in , in the county. of „ On 
Monday the 3 5th day of Auguft inſtant, at the hour of ten o clock 
in the forenoon, then and there to be examined, and to teſtify 
the truth, according to the beſt of your knowledge, for and on 


the behalf of the ſaid plaintiff (or defendant) ;' and you are then 


and there to attend, and not depart until you have been exa- 
mined on the part of the ſaid plaintiff (or defendant ;) and herein 
you are not to fail. Given under our hands, &'c. 


To George Yate, Simon. Thelæual, Fioſeph 8 
Ambroſe Giffins, and Andrew | 8 Bennet,” ; 
Chapman. | ; RES 


Theſe ſummonſes muſt be 8 by two or more of the com. 


miſſioners, and directed to the witneſſes by name, and muſt be 


perſonally ferved upon, and left with them ſeverally and reſpec- 


tively, before the execution of the commiſſion: but theſe ſum- 
monſes ſhauld be ſerved upon thoſe only who are preſumed to 


be willing witneſſes, and whoſe attendance may be depended 


upon by the party upon whoſe behalf they are ſummoned to ap- 


pear; a ſummons not being in its nature and effect an abſolute 
compulſory mandate; for it is ſaid, that no attachment lies 
againſt a witneſs for not attending to give his teſtimony before 


the commiſſhoners, in obedience to the ſummons ſerved upon 


him; and that, becauſe no rri7 is directed, nor the great ſeal 
ſhewn to him: beſides, it ſeems neceſſary to pay or tender to the 
witneſs ſummoned to appear his reaſonable charges, for otherwiſe 


he may not perhaps be bound to appear; and in ſuch caſe, an 
attachment for non-appearance was ſuperſeded : but 1t 1s cer- 
tain, that if the witneſs inſiſts on having his charges in hand, 


2. and 


— 
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and reaſonable charges are not given or tendered to him, he is 
not bound to appear and give his teſtimony before the commiſ- 
ſioners. Pract. Reg. 348. Pr. H. Ch. 1᷑Um. 

It ſeems however that the court, in aid of the commiſſioners 
ſummons, might ſo far interpoſe, where a witnefs has been duly 
ſerved with the commiſſoners' ſummons to give evidence, and 


neglected or refuſed to attend the commiſſioners, as upon mo- 


tion (grounded upon a certificate in writing by the acting com- 
miſſioners of the non- attendance of a witneſs duly ſammoned, 


ſupported by an affidavit made and filed, of the perſonal ſervice 


of the commiſſioners' ſummons, and reaſonable charges tendered 


or paid, if demanded) to make an order upon the witneſs, at his , 
own expence to attend the examiner at the examiner's office, and 


be examined within a limited time after ſervice of that order, or 
in default, that he ſtand committed to the Fleet priſon.” Pract. 
Reg- 0. Ul. Tut. 9g. 1 5 Ne 

The counſePs brief on this motion being left at the regiſter's 
office, and the order drawn up, paſſed and entered. at the ſame 
office, a true copy of the order, ſo paſſed and entered, is to be 
ſerved upon the witneſs perſonally, ſhewing at the time of ſervice 
the original order, paſſed and entered: Interrogatories for the 
examination of the witneſs being previouſly filed at the ex- 
aminer's office; if the witneſs, after ſuch ſervice of the order, 


neglect or refuſe to attend and be examined, and ſhew no cauſe 


to the contrary, before the expiration of the time limited by the 
order, a certificate ſhould be procured from the examiner that 
the witneſs has not attended to be examined, and an affidavit 


| made and filed of the per/onal ſervice of the order, the court 


upon motion to commit the witneſs, and hearing the certificate 
and affidavit of ſervice of the order read, if ſufficient cauſe be 
not ſhewn on the part of the witneſs, will make an order for 
the commitment of the witneſs to the Fleet priſon. | 

The counſel's brief being ſent to the regilter's office, and the 
order made thereon drawn up, paſſed and entered there, the ori- 
ginal order muſt be delivered to the tipſtaff of the court, who 


will thereupon obtain a warrant from the Lord Chancellor's 


ſecretary, and with proper inſtructions from the ſolicitor, appre- 


hend the witneſs, and deliver him into the cuſtody of the warden 


of the Fleet priſon,*from where he will not be diſcharged, until 
he has conformed to the examination required, and paid all coſts : 
but if any irregularity has been incurred in the ſervice of either 
the ſummons or orders, or reaſonable expences have not been 
tendered or paid to the witneſs when demanded, he may, and 
ſhould in limine come in and ſhew cauſe upon the firſt order; 
and if the cauſe aſſigned be ſufficient, the order will be diſcharged, 
and perhaps with coſts, as the circumſtances of the caſe * 

| a But 


| But the better and 3 certain, and ded moſt ufual mode 
_of compelling from an unwilling witneſs attendance upon the 
commiſſioners is by ſuing, out a ſutpena ad teftificandum againſt 
him; for which purpoſe a pracipe muſt be left at the W 
| office, in the following form 


e e Simon Thelwal to appear | before Tſaac Bromley and 
others, commiſſioners, at ſuch times and places as the bearer 
hereof ſhall appoint, to teſtify on the behalf of JO Simp- 


. 


"Palm, ſolicitor. 1 


3 Tl 1 nu ne. 


The bern of a PB Fein to , teſtify is as Gollows: 2 


0 — the Third, Se. To Simm Thelwal, greeting. we 
command and ſtrictly enjoin you, that laying all other matters 
aſide, and notwithſtanding any excuſe, you perſonally be and 
appear before Iſaac Bromley (one of the commiſſioners), and others, 
commiſſioners appointed in our Chancery, at ſuch times and 
places as the bearer hereof ' ſhall appoint, to teſtify the truth in 
a certain cauſe depending in our faid court on the behalf of 
Jonathan Simpſon z, and this you may in no wiſe omit, under the 

penalty of 100]. Witneſs ourſelf at W: eftinſter the roth 7 
of July in the 29th year of our reign.” 


Indorſed, | > By the court. = 


Label: © Simon Thelwal to appear Ae Jace Bromley 0 
others, commiſſioners, at ſuch times and places as 'the bearer 
| hereof ſhall appoint, to pa on the behalf of rent Simp- 
— for. I» AF 


Mie, the expence of this writ is 55, if one or two wit- 


neſles* na s be inſerted; and 6 d. for the additional label if | 


the writ contains three witneſſes ; but no ſubpena can con- 
| tain more than three witneſſes? names, except it happens that 
huſband and wife are neceſſary witneſſes to be inſerted in the 
writ, in which caſe they ſhail be accounted but as one: at 
a private ſeal, the expence of this proceſs is 4 5. extraordinary; 
and if the ſeal be opened 21. 105. 6 d. excluſive of the ordi- 
nary expence. | 
The /ubpwena to teſtify being thus procured, is to be ſerved 

upon the witneſs perſonally, by delivering to him the body of the 
' writ under ſeal, where there is only one, referving the label, and 
delivering at the fame time the commiſſionersꝰ fammons, ten- 
dering at the time of ſervice 15.; or if the witneſs. be at any 
diſtance from the place of executing the commiſſion, his reaſon- 


able expences muſt be paid or tendered. If there be mw or 
8 5 ree 
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three witneſſes in the ſulpœna, the two firſt muſt be perſonally 


ſerved with labels ſeverally, ſhewing the proceſs itſelf under 


| ſeal, at the time of ſervice; and a ſummons, as before men- 


tioned, muſt be ſerved upon them ſeverally and reſpectively at 
the ſame time. The proceſs itſelf muſt be left lwith the wit- 
_ neſs laſt ſerved, the party ſerving the proceſs taking a copy of 
che label, in order to enable him to make an affidavit of ſervice 
with ſafety. Pract. Reg. 347% 1 SAT. | 

If a witneſs thus ſerved with a ſummons and ſaabpœna to teſtify, 
neglects or refuſes to appear, or appearing, refuſes to give evi- 
dence before the commiſſioners, or to aſſign a ſufficient: reaſon 


for with-holding his teſtimony, a certificate of ſuch witneſs's 


neglect or refuſal, muſt be procured in writing from the acting 
commiſſioners, and an affidavit made and filed of the ſervice of 
the /ubpena to teſtify, and the commiſſioners ſummons, and the 
ſame compulſory line of proceſs before ſtated upon a neglect or 
refuſal to attend the commiſſioners? ſummons purſued againſt the 
witneſs., | 3 e | | Ce”, 
The production of deeds, papers, Qc. in the cuſtody of a 


_ witneſs may be enforced at the examination of a witneſs, either 


at the examiner's office, or at the execution of a commiſſion to 
examine witneſſes, by adding to the ordinary writ of ſubpœna 
do ##ftify a clauſe of requiſition for that purpoſe, which is thence 


denominated a /ubpena duces tecum. This writ is obtained by 


leaving a præcipe at the ſubpæna office, in the following form: 
« Subpena Jaac Hartwell to appear before John Chambers and 


others, commiſſioners, at ſuch times and places as the bearer | 


hereof ſhall appoint, to teſtify on the behalf of Benjamin Atkyns, 
and bring with him and produce (an indenture of ſettlement, 


bearing date the 16th day of December 1778, and made or men- 
tioned to be made, between Samuel Davenant of, Wc. John 


Hutchinſon of, &c. William Richardſon of, &c. Edward Shack 
field, and John Sullivan of, &c.) now in his cuſtody. | 


Fackſon, ſolicitor. Tejted 10th July 1789.” 


The writ of ſubpena duces tecum to teſtify, is in the follow - 85 


ing form: 3 
George the Third, Sc. To Jaac Hartwell, gentleman, 
greeting. We command and ſtrictly enjoin you, that laying 
all other matters aſide, and notwithſtanding any excuſe, you 
perſonally be and appear before John Chambers and others, com- 
miſſioners apointed in our Chancery, at ſuch times and places as 
the bearer hereof ſhall appoint, to teſtify the truth in a certain 
cauſe depending in our ſaid court, on the behalf of Benjamin 
Atkyns, and to bring with you and produce at ſuch times 
and places as aforeſaid (deſcribe the deed, Sc. thus;) a certain 
indenture of ſettlement, bearing date the 16th day of December, 1778; 
and made or mentioned to be made, between Samuel Davenant 
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of Epſom, in the county of Surry, Eſq.; of the firſt part; ' John: 
Hutchinſon, of the ſame place, gentleman, of the ſecond part; 
William Richardſon of Horſham, in the county of Suſſex, gentle. 
man, of the third part; and Edward Shackfield and John Sulli- 
van of Epſom, in the county of Surry, gentleman, of the. fourth 
part; now in your cuſtody ;z and this you may in no wiſe vans | 
under the penalty of 100 1. "Witneſs ourſelf at EY ies 
ioth day of Fuly, in the 2gth year of our 5 8750 | 


Indorſed, By the court.” 
Label: 66 Laac Hartwell to appear "IS Jobn Chanters, 


| as others, commiſſioners, at ſuch times and places as the bearer 
hereof ſhall appoint, to teſtify on the behalf of Benjamin At- 
kyns, and bring with him and produce (an indenture of ſettle- 
ment, bearing date the 16th day of December 1778, and made, 
Cc. as ſet forth in the body of the writ,) now in his cuſtody,” 

The expence of this writ is the ſame as the foregoing writ 
of ſulpœna to teſtify before commiſhoners ; but if the deſcrip- 
tion of the deed or other document to be produced, occaſions 
| the writ to run an extraordinary length, a ene is made in 

proportion. * 

The commiſſioners ſhould in their Gunpjons to the wimels | 
briefly deſcribe the deed or inſtrument to be produced, and ihe 
ſummons and /ubpena duces tecum ſhould be ferved in like man - 

ner as a ſabpœna to teſtify. Note, The ſubpena duces tecum, is ſo 
called from the words of the writ, which commands the party 
to appear in court ſuch a day, duces tecum a deed or writing, c. 
confeſſed by his anſwer to be in his cuſtody z or to ſhew good 
| cauſe to the contrary. 

Sometimes it is general, for all writings touching ſuch a 
matter : and ſometimes this writ is granted where the defen- 
dant confefles money in his hands, and offers to pay it into 
court, or the court orders · it to be paid in. Weſt. ſect. 54, 
55. Praft, Reg. 346. t 

This writ muſt de had upon motion and priler i ; it is to be 
made by the clerk of the ſubpœna office only; and is to be 
ſerved as a /ubpena to anſwer. Bid. Ord, Chan. 86. 

But note, all this is now commonly done by order, on 
motion; and this writ is little uſed. Prac, Reg. BN. | 


Of | Tuterrogataties, 


Pere geg are queſtions exhibited in Witing by the 
party, plaintiff, or defendant, directed by the court to be 
propoſed to and aſked of the witneſſes in a cauſe touching the 
merits thereof, or ſome incident therein. Alſo interrogatories 
are . contempts of writs, proceſſes, and orders of court, 
| whereupon 


whereupon the party offending is to be examined concerning ſuch 
contempt, Se. Pratt. Reg. D 27 | 


As on hearings upon bill and anſwer, no ovidence-iomn be ad · 
mitted (except matters of record) but what ariſes from the bill 


- 4 . } 


tion of witneſſes, the cauſe is determined by ſuch evidence as 
ariſes from the depoſitions of witneſſes examined upon interroga- 
- tories. And both the plaintiff and defendant may ordinarily 


unto, as what ourſelves can prove, and fo counter or croſs inter- 
rogatories may be prepared, if there be occaſion. Bid. 220. 
Where interrogatories are exhibited in the examiner's office, 
and witneſſes examined thereon, either party may, without ap- 
plication to the court, or order for that purpoſe, exhibit one cr 
more interrogatories, or a new ſet of interrogatories, for further 
examination of the ſame or other witneſſes; but where the com- 
miſſion is taken out for examination, there no new .ieterrogato- 
Tries, or ſet of interrogatories, can be exhibited without motion 
or order of the court. And the reaſon of the difference was ſaid 
to be, becauſe the examiner is an officer of credit, and ſworn, 


depoſitions to either party; but the commiſſioners are private 


ſioners or defendant's commiſſioners; and fo without leave of 
the court no new interrogatories can be added. before them. 
Gelb. 42. . 1 4 

But this-praCtice is altered by an order made 8 Geo. 1. which 
enacts, That all commiſſioners and their clerks, before they act 
in the commiſhon, ſhall ſeverally take an oath not to publiſh or 
diſcloſe the contents of the depoſitions to be taken; which oath 
is to be annexed in a ſchedule to the commiſſion ; and alſo in 
all commiſſions which ſhall iſſue to examine witneſſes, a clauſe to 
that effect is to be added, and made part thereof; and any com- 
miſſioner or clerk acting contrary to the premiſes, on proof of 
the offence ſhall be puniſhed as the court ſhall think fit to ad- 
judge and order. N | eh Ft; | 

When the parties have copies of the depoſitions delivered to 
them, and come to ſee the interrogatories exhibited by each fide, 
and find the interrogatories to be too leading or impertinent, 
then is a proper time to refer them to a Maſter for being too lead- 
ing, impertinent, or ſcandalous. This is done by motion or 
petition of courſe, If the Maſter reports the interrogatories 
leading, and this report is not excepted to, then all the depoſi- 
tions taken to theſe interrogatories muſt ſtand ſuppreſſed as of 
courſe by motion or petition : But if the report is excepted to; 
as on the one hand the court never countenances leading or im- 
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and anſwer itſelf; ſo when the parties proceed to the examina- 


exhibit interrogatories; for when parties are at iſſue, it is ne- 
ceſſary to conſider, as well what the other fide may examine 


and fo preſumed to be impartial, and that he will not diſcloſe the 


perſons, and not ſworn, and are called the plaintiff's commiſ- 


pertinent 
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pertinent interrogatories, ſo on the other hand they are not over 
curious in theſe matters, becauſe it may fall out, that interroga · 


tories may be reported illegal in the very vital of the examination 
and on the very point the cauſe turns; and when this comes to 


be the caſe, the party who refers them gains his end; for per- 


| haps he had a very bad cauſe if the depoſitions had ſtood ; where- 
as if they are ſuppreſſed he has a very good one, ſince his adver- 
ſary muſt hear the cauſe without any proof at all; unleſs the 
court is pleaſed to grant him another commiſſion on payment of 


coſts for his leading interrogatories ;| which is ſeldom or never 


done after: depoſitions . are publiſhed. And it is hard, that in 


equity a man ſhould be deprived of a plain right through the ſlip 
of another man's pen, or the inadvertency or unſkilfulneſs of his 
counſel penning his interrogatories ; and therefore if it is poſſible 
for the court to help him they will, from the manifeſt inconve- 
nience which muſt attend ſuch. a caſe. Indeed, if interroga- 
tories are reported leading in points upon which the gift of the 
caſe does not turn, and, if the depoſitions in theſe parts ſhould | 
be ſuppreſſed, the party might have evidence left without it, 


there is no hurt done; but if the life and quinteſſence of the cauſe 


turn upon it, he ought to ſtruggle to the laſt before his depoſitions 
are ſuppreſſed. Gr/b. 42. | = | 

Ne interrogatories. were ordered to be exhibited on ſuppreſſing the 
old. In this caſe, the interrogatories, and the depoſitions of 
witneſſes taken on them, had been ſuppreſſed, for that the inter- 
rogatories were leading, and then publication paſſed. And now 
the court was moved, that a new ſet of interrogatories might be 


drawn and ſettled by the Maſter, for the examination of this wit- 


neſs, whoſe evidence was very material, and yet muſt be wholly 


loſt, if the court would not indulge them this way; and though 
the practice has been always againſt it, and it was inſiſted to be 
of dangerous conſequence, yet one precedent being produced to 


this purpoſe, and the interrogatories which had been ſuppreſſed 
were fuch as might have been drawn up by many other counſel, 
without any apprehenſion of their being leading; the court, to 
let in the party to the benefit of this witneſs's teſtimony, ordered 
new interrogatories to be ſettled by a Maſter, and put in for his 
examination over again. Spence v. Allen, Gilb. 150. Eg. C.. 
Ar. 232. 8. CWG. 5 

All interrogatories muſt be drawn, or peruſed and ſigned by 


counſel; and they are to be ſhort and pertinent, and neceſſary to 


the point: They muſt not be leading, as, Did you not do, or ſet 


ſuch a thing? &c. If they are ſuch, the depoſitions taken there- 


on will be ſuppreſſed ; and fo it is where the interrogatories are 
too particular, or point to one ſide of the queſtion more than the 
other. Ord. Chan. 217. . | 5 5 
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They muſt be ingroſſed on parchment with double 129. ſtamps, 
and are to be exhibited before any witneſſes examined on either 
fide. And if witneſſes are to be examined before an examiner of 
the court, the interrogatories muſt be produced before, and left 
with him at the office : If in the country on a commiſſion, the 
interrogatoties may be exhibited before the commiſſioners on 

opening the commiſſion, which is now the general practice. 

Though it is ſaid, that heretofore the interrogatories were always 
included in the commiſſion. Pract. Reg. 220. Vide Ord. Chan. 
216, 217. | 

When witneſſes are examined in court upon a ſchedule of in- 
terrogatories, there ſhall be no new interrogatories put in to ex- 
amine the ſame witneſſes : but new interrogatories, by leave of 
the court, may be exhibited in court for examining new witneſſes: 

at any time before publication, notwithſtanding there has been a 
* joint commiſſion executed in the country, And on a ſapplemen- 
tal bill, the court will upon motion, give leave to add to the firſt 
interrogatories, ſo as the new interrogatories contain nothing 
but what relates to the ſupplemental matter. id. 126. 

No re- examination of witneſſes is allowed, though upon the 
ſame interrogatories, without leave of the court : but if either 
party have a commiſſion de novo, after he hath examined on a 
former, he muſt examine on the ſame interrogatories as were ex- 
| hibited by him on the former commiſſion 3 and no other interro- 
gatories can be admitted without an order, or conſent of parties. 

If leave is given to examine a witneſs after publication, and be- 
fore hearing, a Mafter is commonly ordered to ſettle the interro- 
gatories, and that they may be to ſuch points only as were omit- 
ted before, and as are now ordered to be examined unto; unleſs 
it be merely to prove an exhibit, and the interrogatory was be- 
fore filed. | | 

And all interrogatories for proving particular points needful 
upon a reference to a Maſter, ſhall be directed by the Matter, 
and ſhall be to ſuch points only, | | 

And though, by the orders of the court, the parties are to 
make their full proof before publication and hearing of the cauſe, 
yet after hearing, if there be a reference to a Maſter for the 
ſtating an account, or ſuch like matter, and he ſhall find any 
particular points and circumſtances needful to ground his report 
upon, which are not fully proved, nor could properly be exa- 
mined to before the hearing of the cauſe, he may direct the 
parties to draw interrogatories to ſuch points gr circumſtances 
only; and ſuch witneſſes are uſually examined before ſuch 
Matter upon ſuch interrogatories, if the witneſſes be or refide 
within ten miles of London ; but if farther off, and the parties 
deſire it, he may by his certificate direct a commiſſion into we 
ver. b- : | country, 
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country, which is to be made out by the plaintiff or defendant's 
clerk that deſires ſuch commiſſion : and on the return of ſuch 
commiſſion, publication ſhall. forthwith paſs according to the 
courſe of the court. Vid. Ord. Chan, 156. | 

But the more common way now is, not to examine to a mat. 
ter of account betore hearing, but after, before a Maſter, if the 
witneſſes be in town or near; if not, then by commiſſion to be 
directed by the Maiter upon his certificate. And either party 
may examine witneſſes to an account, or to a Sabena? thing, 
after hearing. 

In caſe of a proſecution of a contempt for breach of an order 
of court, or otherwiſe, grounded upon an affidavit, the interro- 
gatories ſhall not be extended to any other matter than what is 
comprehended in the faid athdavit or order. And it any other 
ſhall be exhibited, rhe party examined may for that reaſon de- 
mur unto them, or refuſe to anſwer them. | 

A defendant having anſwered the firſt interrogatories imper- 
fectly, was ordered to be examined on new ones; which being 
exhibited, he anſwered only the former: upon motion the court 
ordered him to pay coſts, to be taxed by a Maſter, as not having 
obeyed the order of the court, but given the plaintiff a needleſs 
expence. Pract. Reg. 218. 

After a party is brought in upon a contempt, and is ordered 
to be examined upon interrogatories ; if he refuſes, he will be 
committed: fo it is if he enters his appearance with the regiſter, 
upon a proceſs of contempt, and 1s ordered to be examined, and 
departs without being examined, and without licence. Lid. 

An order was obtained on a motion of courſe, that the plain- 
tiff ſhould be at liberty to add ſome new interrogatories for the 
examination of the defendant, the examinations already put in 
being reported inſuſſicient, and that both ſets of interrogatories 

may be anſwered at the fame time. 

Lord Chancellor: I find no inſtance of an order of this ſort, _ 
on a motion of courle : it has ſome analogy to orders for amend- 
ment of bills, where anſwers have been reported inſufficient ; and 
if this practice is not of courſe for adding interrogator ies, on an 
examination being reported inſufficient, I will not ſet up this as 
an inſtance, and ther:-by introduce a new practice. 

Tf the party wants to add new interrogatories, on an examina- 
tion reported inſuffcient, an application ſhould be made to the 
court by notice to the other party, that the court may be apprized 

whether there is a ground for it; but as this was an order ob- 
tained on a motion of courſe, the court thought it irecgolar, and 
<harged the order. 3 lth. 47S. Auen. 

Defendant's fourth ieren erg touching the boundary of 
Cranhourn Chaſe being leading, was, together with the depoſition, 
Aupprefied z 01: application, leave was given to exhibit new inter- 
r0,44torizs for examination of the fame wituciies, to be ſettied by 


the 
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the Maſter, The examining witneſſes after publication is at- 
tended with inconveniences; and it muſt not be underſtood, that 
the court will always allow ſuch indulgence, where depoſitions 
have been ſuppreſſed ; but it depends on the particular circum- 
ſtances of the caſe. It does not appear in this caſe, that the in- 
terrogatories (though improperly framed) were done with any 
ill deſign. There are two reafons which weigh with me to give 
liberty to re-examine the witneſſes. The ſuit is brought for re- 
lief, and to perpetuate the teſtimony of witneſſes. If the de- 
fendant's depoſitions are ſuppreſſed, none other will be taken but 
what are taken on the part of the plaintiff; and the framing of 
the interrogatories ſeems to have been through inadvertency; and 
the defendant is an infant, and ought not to be prejudiced by 
the inadvertency of thoſe concerned for him; and the court 
would of courſe, when he comes of age, give him leave to re- 
examine his witneſſes. Ambler*s Rep. 585. | 

An order having been obtained for the examination of certain 
perſons before the Maſter, pro intereſſe ſuo, liberty was now 
moved for to exhibit interrogatories before the Maſter, to falſify 
their examination, and ordered, as of courſe, without notice, 
2 Brown's Chan. Rep. 15. Rowley v. Ridley. 

No interrogatories can be put, that do not ariſe from ſome 
fact charged in the body of the bill, or, if ſuch interrogatories 
be put, the defendant may either demur to ſuch interrogatories, 
as having no foundation in the bill, or may omit to anſwer them; 
and if there be exceptions for want of an anſwer: to ſuch interro- 
gatories, the exceptions on a reference will be over-ruled with 
colts, Gulb. Chan. 219. . 5 1 

The interrogatories were anciently annexed to the commiſſion, 
and ſo they are now ſuppoſed to be; but by conſent of parties, 
they are delivered to the commiſſioners at the opening of the 
commiſſion, which is the preſent practice: but the commiſſion- 
ers can only examine upon the ſet of interrogatories that is firſt 
put in before them, and no new ones can be examined upon 
before them, without leave of the court, becauſe their commiſſion 
is to examine upon ſuch interrogatories as are ſuppoſed to be an- 
nexed to the commiſſion, or ſuch as are delivered in at the open- 
ing of the commiſſion, which now come in the room of thoſe 
formerly annexed; and it is preſumed that there has been a diſ- 
covery made of the proofs, when the party is defirous to examine 
upon a new let of interrogatories. G. Chan 126. 
But before the examiner, the party may examine upon a new 
ſet of interrogatories, becauſe that is preſumed to be the exami- 
nation of the judge, and the judge may examine upon interroga- 
tories ex re nata, out of the articles; belides, the examiner is at 
the peril of his office, to make no diſcovery of the proots. Mid. 
127. Prec. in Chan. 386. I Ca. Abr. 233. Andrews and 
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Of the Execution of the E ommiſſion, ES 3 77 the Con- 
duct to be obſerved, and the neceſſary As to be done by 
_ the Commu toners at the Time and Place F Meeting, 


HE vintubiboners and Hine tier having met at the time 

and place appointed hy the notice for tie execution of the 
commiſſion z the commiſhon which till that time muſt remain 
ſealed) may be opened, that the commiſſioners may ſee their au- 
thority ; and this being done, they then adminiſter the oath to 
each other, ard afterwards to the clerks who are employed in 
taking, tranſcribing or engroſſing the depoſitions of the witneſſes 
to be examined. 'The forms of theſe oaths are printed on parch- 
ment, and are always annexed in fchedules to the commiſſion : 
and it is irregular for the clerk of the ſolicitor in the cauſe, to 
write as clerk in the execution oF The commiſſion, and the court 
has in ſuch caſe ſuppreſſed the depoſition : one commiſſioner at- 
tending on each fide is ſufficient ; but to obviate any inconve- 
nience which may ariſe in caſe no commiſſioner attends on behalf 
of the adverſe party, the party proceeding under, and having the 
carriage of the commiſſion, muſt procure the attendance of his 
own or any other two commiſſioners; for no lefs than two in 
number, can proceed upon and return the commiſſion. 2 Chan, 
Caf. 393- 

If two of the plaintiff” 8 commiſſioners attend at the t time and 
place appointed for the execution of the commiſſion, they may 
proceed therein ex parte, if the defendant's commiſſioners do not 
attend. But if the de fendant's commiſſioners attend at the time 
and place appointed, and the plaintiſf's commiſſioners are not 
there, they cannot go on, becauſe the plaintiff having the car- 
riage of the commiſſion will not produce it if he is diſappointed 
of his commiſſioners, and conſequently there can be no proceed- 
ings for want of the commiſſion : this makes a duplicate of the 
commiſſion more neceſſary, for in that caſe, "If — defendant's 
two commiſſioners meet, they may proceed in the execution of 
the commiſſion ; but where there is no duplicate, and the de- 
fendanc's commiſſioners attend at the time and place appointed, 
and none appear for the plaintiff, the party aggrieved is to be 
recompenſedi in coſts, upon complaint made thereof to the court; 
and in that caſe the court will give him leave to ſue out another 
commiſſion, and order him the carriage thereof. 1b, Chan, 
I 36. | 
If notice be given of executing the commiſſion, and at the day 
appointed the commiſſion is opened, and nothing done there- 
upon, and no adjournment made, the commilſſton is loft, except 


the other ſide agree to adjourn or take new notice : but if the 
commiſſion 
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' commiſſion be not opened, and he who has the carriage thereof 


gives new notice, and then executes it, this is a ſuſſicient execu- 
tion, unleſs ia the mean while the adverſe party had obtained and 
ſerved an order to ſtay proceedings till the coſts of the former 
day be paid, and that they are not paid: ſo where only one com- 
miſſioner on each {ide met, the plaintiff 's commiſſioner went 
away without doing any thing, and ſo the commiſſion was loſt, 
the court ordered the plaintiff to pay the defendant his coſts, and 
that there be a new commiſſion, and 'the defendant to have the 
carriage of it: due notice being given, if the one {ide produces, 
and examines all his witneſſes, and the adverſe party does not, 
but prays a new commiſſion ; if it be granted, he that prays it 
ſhall bear” all the charges of ſuch renewed commiſſion both in 
court and in the country, and as well for the charge and enter- 
ttiament of the other's commiſſioners as his own : and the other 
ſide ſhall be permitted to croſs-examine the witneſſes produced 
by him that renews the commiſſion: but if the other fide will 
examine any other witneſſes of his own, then he ſhall bear his 
_ own part of the charge; ſuch charges to be aſcertained by the 
oath of the party, or of him who diſburſed the money for him. 
Prat. Reg. 87. Ord. Chan. 132. Px. Alm. 17, 18. 
Where the defendant joins in commiſſion, if his commiſhoners 
do not attend, he ſhall never afterwards be permitted to exa- 
mine, but the court will ſometimes grant him that favour upon 
an athdavit of ſome reaſonable cauſe of non-attendance, and that 
neither the party himſelf, nor any for him, or by his direCtion 
or knowledge, has ſeen, heard or been informed of the depoſi- 
tions taken, or any part of them, nor willingly will ſee, till he 
has examined, or till publication be paſſed; and in ſuch caſe 
the court will order publication to be ſtayed ſome time. Pra. 
Reg. 89. 

8 leaſt muſt attend on each ſide, for if the 
plaintiff hath but ove commiſſioner that attends on his ſide, he 
cannot proceed to execute the commiſhon, unleſs one of the de- 

fendant's commiſſioners attends, and joins with him therein: but 
if one commithoner for each party attends, they may proceed in 
the execution of the coramiſhon, and not otherwiſe, Bid. 136, 
+ x : 

"The commiſſion being opened and read, both parties are 
obliged then to exhibit their interrogatories, (if they intend to 
examine any witneſſes,) and conſequently, if the plaintiff exhi- 
bits his interrogatories, and the defendant neglects to do it, and 
yet by his commiſſioners attends the execution, whereby they 
have an opportunity of hearing and ſeeing every thing that is 
proved on the plaintiff's ſide; it often happens, that, having ex- 
hibited no interrogatories, the defendant will move for a-new 
commiſſion, upon a ſuggeſtion that he had no opportunity of 

_ Examining his witneſſes at Mo commiſſion: if it thall appear 
| W_ 3 , to 
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to the court by affidavit, or certificate of the plaintiff*s commif, 
ſioners, that the defendant's commiſſioners attended during the 
whole time of the execution of the commiſhon, and never EX= 
hibited any interrogatories ; in ſuch caſe the court will very 
rarely, and never without ſome inquiry, grant the defendant 
another commiſſion ; and it will be incumbent upon the defend. 


ant to account ſatisfactorily to the court for ſuch conduct on the 


part of hrs commiſſioners; for ſuch a practice appears prima 
facie to be done with a view, by ſome indirect method to come 


at the knowledge of the ſubſtance of what the plaintiff has 


proved, and then at another commiſſion to exhibit interrogatories 
adapted to ſuch queſtions and points, as may tend to overthrow 
all that has been done; and a party ſhall never be admitted 
to have this unfair advantage over his adverſary, for if he was, 
he might eaſily conceive what interrogatories to exhibit, which 
may anſwer his purpoſe; and therefore it is incumbent upon 
him at leaſt. to exhibit his interrogatories at the execution of a 
commiſſion, if he means to aſk for a new commiſhon ; but how- 
ever, if interrogatories are exhibited, it is in the diſcretion of the 
court to grant or deny another commiſſion, as the circumſtances 


of the caſe upon affidavits, or the certificates of the commiſſioners 


appear. Gilb. Chan. 137. h 

And care muſt be taken, (if a new 7 commiſſion i is granted), 
that neither party add to or alter their interrogatories z they muſt 
examine upon the old interrogatories, which were exhibited at 
the former commiſhon, and they are not to add any new ones, 
without the ſpecial permiſſion of the court being previouſly ob- 


_ tained, which in fact is never granted bur in extraordinary caſes 


and under particular circumſtances, and then the i interrogatories 
are ſettled by a maſter. Gil6. Chan, 138. 

The oaths being adminiſtered, the commiſſioners and their 
clerks begin to execute the commiſſion ; and having before them 
the interrogatories both for the plaintiffs and defendants, the 
commiſſioners preſent muſt ſubſcribe their names at the foot of 
each ſchedule of interrogatories reſpectively; and then one of 
the commiſhoners ot clerks, draws up the ſtyle or title of the de- 
politions, (preparatory to the examination of the witneſſes,) upon 
paper, uſualiy thus : 

O08 Depoſitions of witneſſes een ſworn and examined on 
Monday the Ich day of July, in the 29th year of the reign of 


his Majeſty King George the Third, and in the year of our Lord 


1789, at the houſe of Mary Adams, called or known by the name 
of the Feathers, ſit uate in Bridge cel, in the city of Cheſter, by 
virtue of a commiſſion iſſuing out of his Majeſty's high court of 


Chancery to us Foſeph Harding and John Bennet, and others, di- 
8 rected tor the examination of witactles | in a cauſe there depend- 


= 
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ing between Benjamin Atkyns complainant, and Jeremiah Stokes 
defendant ; we the acting commiſſioners under the ſaid com- 
miſſion, and alſo the reſpective clerks by us employed in taking, 
writing, tranſcribing and ingroſſing the ſaid depoſitions, having 
firſt duly taken the oaths annexed to the ſaid commiſſion, ac- 
| cording to the tenor and effect thereof, and as thereby directed, 
on the part and behalf of the complainant Benjamin Atkyns,” 


The commiſſioners then call a witneſs before them; and cauſe 
all perſons but themſelves and their clerks, and the Winne that is 
to be examined, to leave the room. One of the commiſſioners 
then takes the interrogatories in his hand, and produeing them 
to the witneſs chat is to be examined, reads the title of them, — 
adminiſters to him the following form of oath : | 


« You ſhall true anſwer make to all ſuch queſtions as ſhall be 
aſked of you on theſe interrogatories without favour or affection 
to either party; and therein you ſhall ſpeak the truth, the whole 
truth, and nothing but the truth. So help you God.“ 


This form of oath may be varied as the caſe may require; and 
the ſubſtance turned into an affirmation for a witneſs, a profeſſed 

uaker. 

Where a witneſs is produced, he muſt be firſt examined upon 
the interrogatories of the producer; and then forthwith, with- 
out ſuffering him to go abroad, upon the croſs interrogatories 
of the other ſide; and if a witneſs refuſe to be croſs examined, 
it is a cauſe of exception to his teſtimony 3 and the court, on 
motion, will ſuppreſs his depoſition, ex parte, for it argues fa- 
vour and partiality : but each party joining in, and attending the 
execution of, the commiſſion, ought to exhibit interrogatories z 
for the court diflikes the practice of examining the defendant's 
witneſſes upon the plaintiff's interrogatories ef /ic e contra. Cl. 
Tut. 15, Pract. Reg. go. 

The witneſs being ſworn, his name and place of abode, addi- 
tion and age, are to be written upon the ſame paper, under the 
title of the depolitions : and the anſwer given by him to each in- 
terrogatory reſpectively, is likewiſe reduced into writing, thus: 


&« Fſeph Southern of the town of St. Albar's in the county of 
Hertford, aged fifty years or thereabouts, a witneſs produced, 
{worn and examined on the part and behalf of the CORE 
Benjamin Athyns depoſeth, and faith as follows: | 


« Imprimis, To the firſt interrogatory this deponent ſaith, 
that, Sc. 
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60 Ban To the ſecond interrogatory this deponent faith, Ce. 
And ſo proceed through the reſt of the i interrogatories, 


The commiſſioners muſt themſelves examine witneſſes, and 
not leave ſo weighty an affair to their clerks or others: and they 
ought to examine them but to one interrogatory at a time, and 
not to read another to them till they have anſwered the former, 
And the commiſſioners ſhall likewiſe take down what comes from 
the witneſſes on their examination, and not permit them, on their 
own reading of the interrogatories, to ſet it down themſelves ; 
but the depoſitions muſt be carefully read over to the witneſs, 
or he ſhould be permitted to peruſe and conſider what he has de- 

poſed; ſo that the commiſſioners may have the ſenſe and mean. 
ing of the witneſs ex re nata, without being tampered with; and 
if, upon ſuch reviſion, any errors appear, or the witneſs upon re- 
collection object to the ſtatement, or penning of the depoſitions, 
the ſame muſt be rectified; and herein the commiſhoners ſhould 
be very attentive. A witneſs may be allowed to uſe ſhort notes, 
which he brings with him to aſſiſt his memory; but not the ſub. 
ſtance of his depoſitions, nor may he tranſcribe ſuch notes ver- 
batim and the commiſſioners ought not to aſk any idle queſtions, 
or ſuch as are foreign to the interrogatories, nor ſet down im- 
pertinent anſwers, but only ſuch 2s are material to the points in- 

terrogated. Com. Sel. 31. Pract. Reg. go, 91. Fr. Alm, 
21. 

If any praQiſer, or other perſon, goes about to tamper with 
or ſuborn any witneſs, upon complaint made thereof, and upon 
examination of the matter upon oath, he muſt ſtand committed: 
and if one commiſſioner obſtructs another in his duty, or exa- 
mines irregularly, he may certify ſuch behaviour to the court 
without affidavit; but if complaint of any improper conduct in 
a commiſſioner is made by the party injured, the ſame muſt be 
fupported by affidavit, or the court will not notice it. Gib. 
Chan. 143. | 

The witnefſes muſt ſeverally ſubſcribe their Chriſtian and ſur- 
names, or marks to the paper drafts of their reſpective depoſi- 
tions; after which the examinations are to be engroſſed, by the 

| ckrks attending, and ſworn under the commiſſion, upon ſkins of 
parchment, ſtamped with an half-crown ſtamp, each witneſs ſub- 
ſcribing his own name to depoſition thus engroſſed : and the 
commiſſioners are to ſet their hands to each ſchedule or ſkin of 
parchment reſpectivelys and to a certificate on the back of the 
commilhon, that the execution thereof is contained i in a ſchedule 
or ſchedules thereto annexed ;z and the whole is to be cloſed up, 
and ſealed with the commiſſioners? ſeals, and to be delivered to 
a Maſter by one of them, or to be ſent up to the court by any 


other perſon, who muſt make oath as on the delivery of an an- 
85 ſwer; 
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(wer; and being ſo delivered, the examinations are not to be 
opened or copied till publication be duly paſſed. Px. Alm. 19. 
A witneſs on the part of the defendant was ſworn, and having 
appeared before the examiner, was examined to ſeveral interro- 
gatories, after which he was appointed by the examiner to come 
another day, but the next morning was ſuddenly taken ill and 
died; and it was moved at the Rolls, that this witneſs's depoſi- 
tions, ſo far as they were taken, might be made uſe of, which 
without the order of the court, could not be, the witneſs not 
having ſigned his examination ; but the motion was denied, for 
that the examinations were imperfect, and could not be made 
uſe of. 1 P. Will. 414. * 1 8 | 
It ſeems, after the witneſs is fully examined, the examinations 
are read over to him, and the witneſs is at liberty to amend or 
alter any thing, after which he ſigns them; and then (but not 
before) the examinations are complete and good evidence. Bid. 
But yet where the defendant, after an order for publication, 
examined a witneſs, and then, firſt conceiving himſelf irregular 
in examining this witneſs, (it being after publication,) got an 
order (upon petition and an affidavit from himſelf, his clerk in 
court, and ſolicitor, that they had not, nor would ſee .any of the 
depoſitions,) that he might re-examine the ſaid witneſs ; but be- 
fore there could be a re-examination of the witneſs, he died : and 
upon affidavit of this, | | | 
Lord Chancellor Parker ordered, that the defendant might 
make uſe of the depoſitions taken of this witneſs, the re-exami- 
nation of him having been prevented. by the act of God. 1 P. 
Will. 414. © 
If any of the commiſſioners obſtruct the others in their exa- 
mination, or examine irregularly, ſuch miſbehaviour, or what 
elſe is neceſſary to inform the court of, muſt be certified in the 
return of the commiſſioners, without affidavit ; becauſe, being 
officers of the court, they are allowed to certify : But it ſeems as 
if the party wiſhing to avail himſelf of ſuch certificate, muſt make 
an application, ſupported by affidavit, of the fact; otherwiſe the 
court will not take notice of the commiſſioners? certificate alone, 
becauſe they are appointed for another purpoſe, and are not to 
certify, but of neceſſity : And where commiſſioners of one fide 
certified irregularity, and both or one of the other ſide made 
affidavit, the court ordered the adverſe commiſſioners alſo to 
make affidavit ; for the court in ſuch caſe will order what ſhall 
be thought neceſſary for diſcovery of the truth of the fact. 
Px. Alm. 19. f e 
A commiſſioner certifying falſely that a witneſs was examined 
upon oath, and ſworn, who never was examined, is a great 
fault, and fineable. Cro. Eliz. 623. | 
"1 5 8 Where 
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Where there is 2 diſagreement among the commiſſioners in 


the execution of the commiſſion ; or where there is any other 
ſpecial cauſe that obſtructs the execution of it, the court will 


fend down an examiner into the country : and the court will 
ſometimes make orders touching the partiality and practice 


of the commiſſioners; fo where commiſſioners on the one ſide 


certified partiality in the other, the court ſeemed unwilling to 
take any notice of it; ſaying, let them certify the matter com- 


| mitted to their charge; and if there be miſdemeanour, let the 


party injured make aihdavit thereof. Com. At. 433. Toth. 39. 
40. Cary's Rep. 43. e | 

A joint commiſſion iſſued to examine on both ſides, directed 
to three, four, or two commiſſioners ; three met and examined 
witnefſes, and appointed a new day to examine more: the de- 


fendant's commiſhoners took up the commiſhon, and carried it 


away, and came not at the day appointed : the plaintiff's came 
and examined witneſſes, without having the commiſſion, and cer- 
tify theſe with the former depoſitions taken, and the whole 
matter. e | 
The court ordered the depoſitions certified to be ſealed up 
again, and remain in court; and awarded a ſubpœna ducens 
fecum againſt the commiſſioners to bring in the commiſſion; and 
thereupon the court would make further order. Pract. H. Chan. 
A | | 


If a commiſſioner be examined as a witneſs, at the execution 


of a commiſſion to examine witneſſes, he muſt be examined by 


the other commiſſioners, as well previous to his acting as a com- 
miſſioner, as alſo before any other witneſs be examined: and 


after his examination, he may join and proceed in the execution 
of the commiſſion with the other commiſſioners; for if other 
vitneſſes be examined previous to the examination of a commiſ- 
ſioner, and in the preſence of that commiſſioner, the examina- 


tion under ſuch circumſtances would be irregular, the commiſ- 
ſioner having heard the former examination. The depoſitions 
of a commiſſioner who had ſo acted, and was afterwards examined 
in court, were ſuppreſſed upon motion. Cl. Tut. 29. 

So if a clerk, who writes for the commiſſioners, be examined 
as a witneſs, his examination moſt precede the examination of 


any other witneſs, except a commiſſioner under the ſame com- 


miſſion. 1 Fern. 30g. Gilb. Chan. 133. 15 
A ſpecial commiſſion was granted to examine the quantity and 
value of certain oar, &c. the Six Clerks appointed time and 
place. And per Curiam, the time and place is only for the firſt 
meeting of the commiſſioners; but afterwards they may adjourn 


to another time, or another place: but it is uſual when an ad- 


journment is made, to make a memorandum thereof, which the 
| comunihoners 
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commiſſioners ſign : and if a commiſſion be adjourned to another 
day and place, and witneſſes are examined, the time when, and 
the place where ſuch examinations were taken, ought to be men- 
tioned and ſet down in the title of the reſpective depoſitions 
becauſe, in an indictment for perjury in depoſing falſely before 
commiſſioners, it ſeems eſſential to ſtate the time and place; for, 
prima facie, it muſt be intended where the title of the depoſitions 
imports. 1 Cha. Caf. 282. Pract. Reg. 91, 92. OM 

He, at whoſe inſtance a commiſſion is renewed after a former 
commiſſion executed and returned, and he, by the default of 
whom, or of his commiſſioners, a former commiſhon was not 
executed, and is thereupon renewed, ſhall at his peril examine 
all his witneſſes on that renewed commiſſion, or ſhall examine 
them in court by the end of the term it 1s returnable, without 
any more or further delay ; and where publication is paſſed, no 
commiſſion to examine can be granted or renewed without ſpe- 
cial order. Ord. Chan, 133. Px. Alm. 18. Com. Sol. 3 

If the plaintiff or his commiſſioners abuſe the carriage of the 


. commiſſion, by making unneceſſary adjournments, or an irregular 


examination of witneſſes, that may intitle the defendant to a 


_ commiiſion of his own and the carriage of it. 


Sometimes books, deeds, or papers, are produced at the exe- 


cution of a commiſſion in order to be proved purſuant to notice, 


or the compulſory proceſs of /ubpzna ducens tecum ad teſlificandum + 
and after ſuch deed, c. is proved, the ſame may be, and uſu- 
ally is made an exhibit in the cauſe; and for that purpoſe the 
following indorſement (without which it cannot be read in court), 
containing the title of the cauſe, Fc. is written upon the exhibit 
produced, two or all of the acting commiſſioners before whom 
the ſame was proved, ſubſcribing their names to the indorſe- 


ment, thus: 


In Chancery, 


Between Jacob Morriſon, plaintiff, and 
John Legh, defendant. 


„ 16th Fruly 19789. At the execution of a commiſſion for 
the examination of witneſſes in this cauſe, this paper writing was 


produced and ſhewn to Mathias Harman, gentleman, a witneſs 


ſworn and examined, and by him depoſed anto at the time of 
his examination on the complainant's behalf; and was alſo pro- 
duced and ſhewn unto, Cc. a witneſs, &c. before us, 

John Williams, 


James Owen.” 


When the witneſſes are examined, the depoſitions are to be 
ingroſſed on parchment, and examined carefully with —— 
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draftsz and when the ingroſſment is upon examination found 
to be a true copy of the original depoſitions, two (but generally 
all) of the acting commiſſioners ſubſcribe their names to each 
ſkin of parchment. If more than one, the interrogatories and 
depoſitions thus ingrofſed upon parchment, and ſigned, by 
the acting commiſſioners, as before mentioned, are to be annexed 
to the commiſſion with the ſchedule of oaths; and a return is 
then indorſed upon the commiſſion, near the middle, thus: 
5 The execution of this commiſſion appears in a certain 
ſchedule (or ſchedules, if more than one) hereunto annexed, 
Li | | | | 2 Williams, 


ames Qawen,” 
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© * * This return is made by two or more (generally all) of the act. 
ing commiſſioners, who ſeverally ſubſcribe their names thereto 
in the manner and form above ſpecified. 

The commiſſion together with the oaths, interrogatories, and 
depoſitions annexed, muſt be then folded up, ſo that no part 
of the ingroſſment or writing may be read; and being neatly 
and carefully folded up, and bound up together with red tape 

or- ſtring, in ſuch manner that the label only of the commiſſion 
I appear to view, and hang out therefrom, the acting com- 
miſſioners ſet their ſeals in the ſeveral meetings or croſlings of the 
tape or ſtring; and upon ſome place on the outſide of the com- 
miſſion, they ſubſcribe their names. The commiſſion being thus 
executed and made up, the paper drafts of the depoſitions of 
the reſpective witneſſes for each party ſhould be ſealed up care- 
fully, and delivered tc ſome of the acting commiſſioners for ſafe 
cuſtody. Theſe paper drafts are ſometimes divided into two 
parts, and the parts ſo divided interchangeably kept by the com- 
miſſioners for the reſpective parties; or, which is more uſual, 
the plaintiff's and defendant's commiſſioners, alternately, keep 
the drafts of the adverſe party's witneſſes, and take care that 
no perſon fee them until publication paſs in the cauſe, conſiſtent 
with their oath, and the rules and orders of the court. 

The commiſſion thus made up, with the label hanging there- 
from, muſt be delivered by one of the commiſſioners perſonally 
into The hands of the clerk in court making out the. commiſſion, 
. his agent at his ſeat in the Six Clerk's office 3 or it may be de- 
Nvered by one of the acting commiſſioners into the cuſtody of a 
careful perſon, with direCtions to carry and deliver the ſame into 
the hands of the clerk in court perſonally, or of his agent at 
his feat in the Six Clerk's office; cautioning the perſon en- 
truſted with the carriage of the ſame to keep it very carefully 
and unopened. The clerk in court making out the commillion, 
and to whom it is directed to be delivered, as ſoon as the _ 

| | | | miſſion 


i! Ee ty 


BY COMMISSIONERS. | 333 
miſſion arrives, and previous to its being received by him, takes 
the bearer (not being a commiſſioner in the commiſſion) to the 
fitting Maſter at the public office, or any other Maſter in his ab- 
ſence, before whom the bearer muſt make oath, That he re- 
ceived the commiſſion from the hands of one .or more of the 
commiſſioners therein named, and that it has not been opened 
or altered ſince he ſo received it.” An indorſement thereof is 
then made upon the commiſſion, thus: 


« 8th November 1789. 8 
Upon the oath of Ambroſe Lloyd, 
| before John Hett.“ 


The clerk in court, or his agent from his ſeat in the Six 
Clerk's office, takes the commiſſion from the public office, and 
brings it to his ſeat in the Six Clerk's office, and keeps it un- 
opened until publication paſs in the cauſe. | 

If a commiſſioner brings the commiſſion, no oath is required 
of him, and the indorſement upon the commiſſion then is, 


« 8th November 1789. Received by the hands of James 
Owen, gentleman, one of the commiſſioners.” 


The perſon bringing the commiſſion is always allowed 5 5. 
for his trouble, or if the diſtance be confiderable, a charge is 
made accordingly, and the full and reaſonable expence actually 
paid, is always allowed upon a taxation of coſts. . 
The acting commiſſioners are always allowed one guinea per 
diem, during the execution of the commiſſion, excluſive of every 
other expence incident thereto; and a quantum meruit lies for ſu- 
ing as a commiſſioner upon a commiſſion to examine witneſſes, 
though it was objected, he acted by the command of the court; 
ſed nom allocatur; becauſe he is appointed by the nomination of 
the party, who ought to pay him, if he employs him. 1 Salł. 
330. Carth. 208. Comb. 186. : | 

The clerks of the commiſſioners are in like manner intitled 
to half a guinea per diem z and the expences and charges of enter- 
tainment, and other matters, are borne by the parties joining 
in and attending the execution of the commiſſion. The ex- 
pences of the witneſſes are always to be paid by the party pro- 


ducing them, before they give evidence, if required. Gb. 


Chanc. 128. | 
The expences of a commiſſion to examine witneſſes will be 
very diſproportionate z where one party examines t4venty or thirty 


witneſſes, and the other party half a dozen only, the expence of 


keeping open the commiſſion for the examination of ſo many 
witnelles, becomes then very expenſive ; and were thoſe expences 
to be borne equally, great hardſhips would be done to one of the 
| | | parties. 
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parties. However, any difficulty of this nature may be obviated 
by each party at the commencement, and during the execntion of 
the commiſſion, keeping his reſpective commiſſioners, clerks and 
witneſſes, ſeparate and apart from thoſe of the adverſe party's; 
and by thus ſaving the general expence of the commiſſion, the 
enormous expence and extravagance of keeping open the com- 
miſhon wantonly, or of examining immaterial. witneſſes, and by 
ſuch ſiniſter practices protracting the execution of the commiſſion. 
at a very heavy, and perhaps ruinous expence, will be thrown 


upon the party who ſo miſbehaves; and this method ſeems ad- 


viteable in all cafes where any ſuſpicions are entertained of ſuch 
conduct, A witneſs croſs-examined at the execution of a com- 
miſſion thus conducted, may be either at the joint expence of 
the parties examining him originally, and croſs-examining : 
but if a party inſiſts upon croſs-examining a witneſs, (which 
he may do,) and needleſsly defers the croſs-examination, and 
detains the witneſs for ſeveral days for that purpoſe, the party 
examining ſuch witneſs originally may pay the witneſs his ex- 
pences and charges up to the concluſion of his examination ori- 


| ginally : and the expences of his detention for croſs-examination 
incurred afterwards, mult be paid by the party detaining him for 


croſs- examination. | | ; 
If a commiſſioner refuſe to fit, the ſuitor has no remedy by 
action againit him; and though perhaps his refuſal will be a 


"contempt to the court. if without excuſe. yet doubtleſs they will 


not puniſh the perſon for it, unleſs his reaſonable expences be 


No commiſſion to examine witneſſes can be executed in term. 


time, without /eave of the court; and to obviate all inconveniencies 


which may eventually ariſe in the execution of a commiſſion, 
it ſeems adviſeable in all caſes to engraft upon the application for 


a dommiſſion to examine witneſſes in England or Hales, “Leave 
to examine in term-time.” | 8 | 

If a commiſſion becomes void by error of the clerk in making 
it, the coſts ſhali be borne by him, and that fide for whom it 
was taken out, aud who had the carriage of it; ſo where ex- 
hibits of writings were alledged to have been altered and inter- 
lined ſince the comniiilon to examine witneſles executed, the 
court granted a commillion to examine this matter. Com. Sol. 
30. 1 Chan. Caf. 273, + | 

If a plaintiff wants to examine a defendant as a witneſs, he 
muſt obtain an order by motion or petiticn in the uſual manner 
for that purpoſe ; this order is of courſe, and muſt be ſerved on 
the adverſe party's clerk in court, by leaving a true copy of ſuch 
order with the clerk in court per/o5nally, or with his agent at bis 
ſeat in the Six Clerk's office, ſhewing, at the time of ſervice, the 


original order paſſed and entered, A defendant may we 
| | liks 
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like order to examine a co-defendant as a witneſs ; but all theſe 
orders proceed upon a ſuggeſtion, that the defendant is not con- 
cerned in point of intereſt in the matters in queſtion z and 


| they are never granted without a clauſe of ſaving juſt exception 


to the other ſide; and if there is any exception to the evidence 
of the defendant as a witneſs, it muſt be made at the hearing 
of the cauſe. 

This order for examining a defendant as a witneſs, muſt 
be produced at the execution of the commiſſion, or at the 


examiner's office, or wherever the examination is to be taken, 


where the defendant attends to be examined, without which he 
cannot be examined : for it is by virtue of that order, and the 


authority given to them by the court the commiſſioners or exa- 
miners are empowered to examine a defendant, and without the 


actual production of the original order regularly paſſed and en- 
tered, they mult not preſume to examine a defendant : after the 


| defendant has been examined on interrogatories, and publication 
_ paſſed, the plaintiff ought not to have a commiſſion to examine 


witneſſes in order to falſify the defendant's examination, this 
tending to multiply cauſes, and to make them endleſs. 3 P. 
Vill. 413. | | 

And it, after a cauſe is at iſſue, the plaintiff deſires the de- 
fendant may be fworn and examined upon interrogatories as a 
witneſs, he muſt ordinarily ſtand to the defendant's depoſitions 
as concluſive, elſe the court will not compel the defendant to be 
examined: but if ſome new act be done by the defendant after 
iſſue joined; as making a feoffment or releaſe by covin, or 
ſuch like, he may compel the defendant to be examined without 
being concluded; and when it was moved that the defendant, 
who had not ſworn fully by his anſwer, might be examined 
upon interrogatories upon an account decreed (the plaintiff for 
ſaving expences not having excepted to his anſwer,) the court 
inclined to grant it, but there wanted notice, 2 Px. Alm. 79. 
Ibid. Pract. Reg. 167. | | 

After a decree inrolled, in which was no order to examine 
the defendant upon interrogatories, the court would not order 
him to be examined to the diſcovery of deeds, 2 Chanc. Rep. 10. 


i 


Commiſſions to examine Witneſſes alread. 


N order to obtain a commiſſion to examine witneſſes abroad, 
an affidavit muſt be prepared ſtating that the plaintiff, or de- 
fendant is adviſed it will be neceſſary to examine witneſſes in the 
cauſe, alſo ſtating the name and reſidence of the witneſs abroad, 
and that without his teſtimony the party is adviſed, and believes, 
| | | | he 
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336 EXAMINATION OF WITNESSES 
he cannot bring the cauſe to a hearing; upon this affidavit an 


order may be obtained by ſpecial motion in court, or petition to 
the Maſter of the Rolls. Tour clerk i in court will make out the 
commiſſion. 

In order to obtain ſuch commiſſion, it is not neceſſary to ſtate 


the points to which the witneſs is to be examined. 4 Bro. Rep, 88, 


A plaintiff may ſerve any two of the defendant's commiſſion. 
ers with notice of the execution of the commiſſion, and is not 
tied down to thoſe only as the defendant ſhall chuſe, and if the 


rule was otherwiſe, it would be attended with this inconvenience, 


that if the two particular commiſſioners, choſen by the defen- 
dant ſnould happen to be abſent from the place appointed for the 
execution of the commiſſion, or either of them ſhould be dead, 
it could not be executed, and for that very reaſon the court 
lets four commiſſioners ſtand on each fide to guard againſt ſuch 
accident. 3 Atk. 634+ | 


Of the Examinations of WW mneſſes by Examiners in Court, 


HE office of the examiners is to examine upon oath 

the witneſſes on both ſides that are brought before them 
in any cauſe, as alſo parties in contempt, and to put their depo- 
fitions and anſwers to the interrogatories into writing; they 
are appointed by the Maſter of the Rolls, and their office is 
kept at the Rolls, and commonly executed by deputies. Prad. 
Reg. 157. 


The form of the oath taken by this is thus: 


« You ſhall ſwear well and truly, according to your {kill and 
ability, to exerciſe and occupy the office of an examiner in the 


| King's court of Chancery, whereunto you are admitted; and 


duly, juſtly, and equally, you ſhall examine their contes, that 
ſhall be committed unto you, without any favour or corruption, 
and without any fee or reward, of any perſon or perſons to be 
had, otherwiſe than ſhall of right appert:#n concerning the ſame: 
and you ſhall be attendant as well to further the King's buſineſs, 
as the ſame cauſes, from time to time, as need ſhall require; 


and you ſhall not publiſh or ſhew the ſame depoſitions to any 


perſon before publication in the court, without warrant of the 
fame court.” Ord. Chan. 254. 


The examiners (by their deputies commonly) examine upon 
oath the parties in any ſuit, and witnefles produced on either fide; 
and put their anſwers and depoſitions made to interrogatories into 
writing, which they are to keep cloſe and private till publication: 
but the witnefles or partics muſt be ſworn before a Maſter to 
anſwer truly to the interrogatories, and the names of thoſe who 

| are 


” > 1 


. 
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re ſworn, muſt be inſerted by the Maſter in the interrogatories, 


and then they may be examined. Pract. Reg. 158. Ibid. 159. 


By order of the court, which well knows the conſequence of 
good examiners, and how much depends thereon, the exami- 
ners (in whom the court repoſeth much confidence) are them- 
ſeives in perſon to be diligent in the examination of witneſſes, 
and not entruſt the ſame to mean and inferior clerks ; and are 
to take care to hold the witneſſes to the point interrogated, and 
not to run into extravagancies and matters not pertinent to the 
queſtions. Ord. Chan. 120. 8 e 
The examiners are to take care they employ under them none 
but perſons of known integrity and ability, who ſhall take an 


_ oath, not to deliver or make known, directly or indirectly, to the 


adverſe party, or any other, ſave the deponent who comes to be 


examined in any of the interrogatories delivered to be examined 


upon any examination by him taken, or remaining in the exami- 
ner's office, or an extract, copy, or breviate thereof, before pub- 
lication be thereof paſſed, and copies thereof taken : and if an 
ſuch deputy, clerk, or perſons employed, ſhall be found faulty 
in the premiſes, he ſhall be expelled the office, and the examiner 
who ſo employed him ſhall be alſo anſwerable to the court for 
ſuch miſdemeanor, and to the party grieved for his coſts and 
damages ſuſtained thereby; and ſuch ſolicitor, or other perſon 
who ſhall be diſcovered to have had a hand therein, ſhall be 
liable to ſuch cenſure for the offence as the court ſhall find juſt 
to inflict upon him. Bid. 129. | 

An examiner's clerk was ſuſpended for intruſting one who 
was no ſworn clerk of the office, to tranſcribe part of the de- 
politions of a witneſs, before the witneſs had perfected her exa- 
mination, or publication was paſſed in the cauſe. Bid. 215. 

The circuit within which the examiners have excluſive right 
of examination, ſeems ſomewhat undefined, unleſs the ſubſe- 
quent orders of chancery, made by Lord Clarendon and Sir Har- 
battle Grimſtone, may be ſaid to have virtually annulled the pre- 
cedent orders, according to the rule of law, that Jeges pofteriores 
priores abragant. It appears from two orders made the 3d No- 
vember, 11 Car. 1636, and 15th Ofober 1651, occaſioned by 
differences between the ſix clerks and examiners, ating, among 
other abuſes and encroachments, the taking out and _— 


| commiſſions in or about London, contrary to the known rules an 


practice of the court, that no commiſſion ſhould be executed in or 
within twenty miles. of London, as alledged by the examiners. 
Lord Keeper Coventry upon the firſt of theſe orders, declined 
making any decifion, and ordered precedents to be ſearched, 
The ſecond application underwent a fimilar fate from the Lords 
Commiſſioners. The matter being thus left open, and unde- 
termined, Lord Clarendon and Sir Harbottle Grimſtone, after great 

VoL. I. + deliberation, 
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deliberation, and with a view to reform and correct the abuſes 


crept into the practice of this court, defined the excluſive right 
of examination by the examiners, by making an order, © That 
no commiſſion ad xa inandum teftes, be executed in London, or 


within ten miles thereof, without ſpecial order firſt obtained, 


upon affidavit made of the party's inability: to travel, or other 
good matter; and that all depoſitions taken by commiſſion in 
London, or within ten miles thereof, without ſpecial order ag 
aforeſaid, ſhall ſtand ſuppreſſed and ſuperſeded ip/o facto, and 
not ailowed to be read in evidence at the hearing of the cauſe; 
and the parties who ſhall cauſe the ſame to be executed, ſhall 
ſuffer ſuch puniſhment for their contempt and irregularity as the 
court think fit.”? | IR 

A practice in contradiction to the words of this order has for 
many years prevailed, few or no commiſhons to examine wit. 
neſſes being now executed within twenty miles of London; for 
the heavy expence attending the examination of witneſſes by 
commiſſion, principally incurred by the extravagant entertain- 
ment of the commiſſioners and witneſſes, ſeems to be an argu- 


ment in favour of this practice; and as the ſaving of expence 


is or ought to be an object in the proſecution of every ſuit, ſo 
the examination of witneſſes ſhould be at the examiners office, in 


all caſes where it can be done with convenience and at leſs ex- 


pence than by commiſſion. The examination then at the ex- 
aminers office of all witneſſes refdent within twenty miles of 
London, in excluſion to the examination by commiſhon within 
that diſtrict, has by long uſe and acquieſcence ripened into an 


_ eſtabliſhed practice; and with a view to prevent the improper 


uſe of commiſſioners ſo near London, it were much to' be 
wiſhed the court would by ſome future order adopt and con- 


The parties being at iſſue, proceed to examine witneſſes ; and 
the interrogatories being peruſed with care that the ſame be per- 
tinent, and only to the points neceſſary, the witneſſes are to be 
ſorted, and examined on thoſe interrogatories only that their 
teſtimony doth extend unto, without the needleſs interrogatory 


of matters unneceſſary or immaterial, as well to avoid the charge 


of both parties, plaintiff and defendant, in ſuperfluous examina- 
tions, as to apt interrogatories (which are the life of the cauſe) 
may be exhibited. Ord. Chanc. 103. . 

No witneſs ſhall be examined in court without the privity of the 
adverſe party, to whom the party ſo to be examined ſhall be ſhewn, 
and notice of his name and place of abode delivered in writing 
by thoſe that ſhall produce him to the adverſe party's clerk in 


court: and the examiner is to take care and be well ſatisfied, 
that ſuch notice be given; and then ſhall add to the title of ſuch 


witneſſes examination, the time of ſuch notice given, and the 
| | name 
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name of the perſon by and to whom it is given, that at the 
hearing of the cauſe, the ſuitor be not delayed upon pretence 
of want of notice. Px. Alm. 20. Ord. Chan. 126. 

When any witneſs ſhall be brought up to any clerk in court, to 
be ſhewn before he be examined, the party that produceth him, 
ſhall not only leave a note in writing of the name and title of 
ſuch witneſs, and the pariſh where he lives; but if ſuch pariſh 
ſhall happen to be any of the pariſhes within the bills of mor- 
tality, ſuch note ſhall alſo contain what ſtreet and houſe in ſuch 
pariſh ſuch party lives, and whether he be a houſekeeper or a 
lodger, to the end ſuch witneſs may with the more eaſe be en- 
quired after, and croſs-examined, if required: and the clerks 
are to take care to ſee this order performed. Ord. Chan. 164. 

If a party examines ſome witneſſes in town, and others by 
commiſſion, he is not obliged to file his whole ſet of interrogato- 
ries in the examiners office, but ſuch alone as he has occaſion 
for in town; but they muſt be the ſame as were exhibited at the 
commiſſion, or elſe it would be paying for copies of whole in- 
terrogatories twice over. | | 

When a witneſs reſiding in, or within twenty miles of Lon- 
dn is to be examined, interrogatories properly engroſſed are firſt 
to be left with ſome one of the examiners, at his ſeat in the 
examiners office: and where a witneſs attends to be examin- 
ed, a clerk from the examiners office accompanies the wit- 
neſs to the public office to be ſworn to the interrogatories be- 
fore the ſitting Maſter there, or before any other Maſter out of 
office hours; the oath is adminiſtered in the uſual manner, the 
form whereof is as follows: | | 


« You ſhall true anſwer make to all ſuch queſtions as ſhall be 
aſked of you, or theſe interrogatories, without favour or affec- 


tion to either party, and therein you ſhall ſpeak the truth, the 
whole truth, and nothing but the truth. | 


So help you God,” 


A jurata ſtating the producing and ſwearing of the witneſs to 
the interrogatories with his name, the day and year when ſworn 
is inſcribed upon the interrogatories, to which the Maſter before 
it is ſworn ſubſcribes his name. | 5 

The witneſs, previous to his examination, muſt be pro- 
duced in perſon, and ſhewn at the ſeat of the adverſe clerk 
m court, in the Six Clerks office, and a note in writing of 
his name and place of abode left at the clerk in court's ſeat : this 
1s done as well to prevent witneſſes from being perſonated, as to 
give an opportunity for croſs- examination; the witneſs thus 
lworn, and produced at the clerk in court's ſeat, returns back 
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to the examiner's office and is then examined. After the 


witneſs is fully examined, the depoſitions are read over to him, 


and the witneſs is at liberty to amend or alter any thing, at er 


which he figns them, and then (and not before) the examination 
is complete and good evidence. Ord. Chan. 126. 
The clerk in court at whoſe ſeat the witneſs1is produced, ſends 


the note of the name and reſidence of the witneis to his client, 


and if it be neceſſary to croſs-examine chat witneſs, and croſs in- 


_ terrogatories for that purpoſe be filed, the party producing the 
witneſs is obliged to procure him to ſtay, or 1eturn to be ex- 


amined : bur it is uſual after the witneſs is ſworn, for the exa- 
miner to appoint ſome other day for him to attend to be exa- 
mined; and to prevent the examination being taken unknown 
to the other ſide, a note in writing may be fixed up in the 


examiner's office, that if ſuch a perſon come to be examined in 


ſuch a cauſe, let him be croſs-examined 3 or the examiner may 


he inſtructed to take care that the witneſs be croſs examined, 


which ſeems the better method: but where the interrogatories 
for croſs examining a witneſs are not filed, or the witneſs is not 
required to be croſs examined whilſt he is under original exami- 
nation, but is permitted to depart about his buſineſs. the party 
who intends to croſs examine that witneſs, muſt procure his ex- 
amination in the beſt manner he can: the adverſe party is not 


bound to produce him again, to attend to be croſs-examined, 


ſince it was the party's own fault he had not the croſs interrogato- 
ries ready, whil{t he was under the original examination. 

If a witneſs be examined by commiſſoners in the country, he 
ſhall not be examined again in court without a ſpecial order for 
that purpoſe. Cl. Tut. 15. | | 
The examiner is to examine the deponent to the interrogato- 
ries ſeriatim, and not to permit him to read over, or hear read, 
any other interrogatory till that in hand be fully finiſhed, that by 
this means the truth may not be eluded or concealed, which it 
might more eaſily be, if a witneſs knew every queſtion that 
would be aſked him, before he anſwered any; much leſs is he 
to ſuffer the deponent to have the interrogatories, and pen his 
own depoſitions, or depart atter he hath heard an interrogatory 


read to him till he hath perfected his examination thereto. Orv. 


Chan. 128. | | 

And if any witneſs ſhall refuſe to conform himſelf, the ex- 
aminer is to give notice thereof to the clerk on the other ſide, 
and to proceed no further in his examination without the conſent 
of the (aid clerk, or order made in court to warrant him in ſo 
doing. bid. . | | 

The examiner ſhall not examine any witnefſes to invalidate the 
credit of any other witneſs, but by ſpecial order of court, which 


is to be ſparingly granted, and upon exceptions filed with the 


examiner, 
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examiner, (without fee,) and notice thereof given to the adverſe 
party or his clerk, together with a true copy of the exceptions at 


the charge of the party ſo examining : and in examining wit- 


neſſes, the examiner ſhall not uſe any idle repetition or needleſs 
circumſtances, nor ſet down any anſwer to the queſtion to which 
the examinant cannot depoſe, otherwiſe than thus: © To ſuch 
interrogatory this deponent cannot depoſe ;? and if ſuch imper- 
tinences be obſerved by the court, the examiner is to recompenſe 


the charge thereof to the party grieved as the court ſhall award: 


no re-examination of a witneſs, though upon the ſame inter- 


. Togatory, and that he ſpoke uncertainly on the firſt examination, 


is to be without leave and order of court. Ibid. 130. Pra. 
Reg. 165. | ; 25 5 . 
The examiner is not ſtrictly bound to the letter of the inter- 
rogatories, but ought to explain every other matter or thing, 
which ariſeth neceſſarily thereupon for manifeſtation of the 
whole truth; and ſo where J. H. and another were commiſſion- 
ers to examine defendant upon interrogatories drawn by plaintiff, 
and defendant being examined would have declared the whole 
truth, which J. H. being a commiſſioner choſen by plaintiff, 
would not ſuffer him to do, but held him ſtrictly to the in- 
terrogatories, ſo that the truth could not appear, And per to- 
tam curiam : It is a great miſdemeanour, and a murdering of 
the truth and right, as the ſtatute of Exeter ſpeaks, et per quod 
juſtitia et veritas ſuffocantur, as it is ſaid in capite itineris ; and 
commiſſioners. ought to be indifferent, and by all means to ex- 


preſs the truth; and they are not ſtrictly tied to the words of 


the interrogatories, but to every thing alſo which neceſſarily 
ariſeth thereupon, for the manifeſtation of the whole truth con- 
cerning the matter in queſtion: and for this miſdemeanour, 
the Attorney General was ordered to prefer an information 
againſt him. 4 It. 278. In Cam. Stell. q Rep. 70. Peacocl's 
caſe. 5 

The depoſitions of a witneſs who was examined in perpetuam 
rei memoriam, were ſuppreſſed on petition, after his death, and 
the examiner diſcharged, and committed for foul practice and 
irregularity in taking them, the plaintiff being ſuffered by the 
examiner to inſtru him. Moſeley 327. | 

The examiner, after the examination begun, ought not to 


confer with either party touching the examination, or take new 
inſtructions touching the ſame : and foraſmuch as the witneſs by 


his oath, which is ſo ſacred, calleth Almighty God (who is truth 
itſelf, and cannot be deceived, and hath knowledge of the ſe- 
crets of the heart) to witneſs that which he will depoſe, it is the 
duty of the examiner gravely, temperately, and leiſurely, to take 
the de poſitions of the witneſſes, without any menace, diſturbance, 
0c . teiruption of them, in hindrance of the truth, which are 
| | 1 | grievouſly 
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 grievouſly to be puniſhed : and after the depoſitions taken, the 


examiners ought to read the ſame diſtinctly to the witneſſes, and 

ſuffer them to explain themſelves for the maniſeſtation of the 

whole truth. 4 Inf. 478. | BY 
Note; The mode of examination preſcribed by the rules and 


orders of the court for the examination of witneſſes at the ex- 


aminers office, ſhould be obſerved by the commiſſioners at the 
execution of a commiſſion to examine witneſſes. x 5 
When there is reaſon to ſuppoſe a witneſs will not woluntari 
attend to be examined, recourſe muſt be had to the compulſive 
proceſs of a ſubpœna ad teflificandum, which commands the wit- 
neſs to whom it is directed, laying aſide all 'pretences and ex- 


cuſes, to appear before the examiner, to teſtify on the behalf of 


the party requiring is teſtimony. 5 | 
To obtain this writ, a precipe muſt be left at the ſulpœna office, 
in the following form: 8 . 5 


e Peter Baily to appear in Chancery, returnable immediate, to 
teſtify on the behalf of Abraham Fordan. £ 
Bevan, ſolicitor . | I | 
9 | Tefted 12th July 1789.“ 
This præcipe being left at the /ubpena office, the writ is made 
out in the following form, which, when ſealed, the ſolicitor calls 
for at the ſame office, £ 4 


Subpena to teſtify before the examiner. 


George the Third, &c. To Peter Bailey, greeting: For 
certain cauſes offered before us in our Chancery, we com- 
mand and ſtrictly injoin you, that laying all other matters aſide, 
and notwithſtanding any excuſe, you perſonally be and appear 
before us in our Chancery, immediately after the receipt of this 


writ, whereſoever it ſhall then be, to anſwer concerning thoſe 


things which ſhall be then and there objected to you; and to do 
further and receive what our ſaid court ſhall have conſidered in 


this behalf; and this you may in no wiſe omit, under the pe- 
nalty of one hundred pounds; and have here this writ. Wit- 


neſs ourſelf at We/fminſter, the 12th day of July, in the 29th 
year of our rein? „„ on, = 
Indorſed, c By the court, to teſtify on the behalf of Abraham 
Jordan | | | | 
Label, Peter Bailey to appear in Chancery, returnable im- 
mediate, to teſtify on the behalf of Abraham Fordan.” : 


This writ appoints no time or place whither the witneſs is to 


reſort for examination; it is therefore neceſſary to ſerve — 
8 | | 5 I 


im 
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ich notice in writing, appointing the time and place of ex- 

ee ; this non 105300 accompany the ſervice of the ſub- 

pena, which notice may be in the following form : g 


cc In Chancery Wes 
« Mr, Peter Bailey, 


ce Take notice, that by virtue of a writ of ſabpœna, iſſuing 
out, and under the ſeal of the high court of Chancery, to you 
directed, and herewith ſhewn (or left,) you are hereby required 
to appear perſonally before Fohn Henry Bateman, one of the ex= 
aminers of the ſaid court, on Monday the 15th day of July in- 
ſtant, by ten of the clock in the forenoon of the ſame day, at the 
examiners” office, in the Rolls yard, Chancery-lane, in the county 
of Middleſex, to certify the truth, according to your knowledge, 
in a certain cauſe now depending between Maurice Saluſbury, 
Eſq. plaintiff, and Philip Breſter, Gent. defendant, on the part 
of the ſaid defendant. Dated the 8th day of Fuly 1789. 
[This muſt be adapted to the ſervice of the writ, whether by 
delivery of the body under ſeal, or a label ſhewing the body under 
ſeal at the time of ſervice of the label.] 


« To Mr. Peter Bailey, V. H. Bevan, 
1 T Solicitor for the ſaid defendant.” 


The ſervice of this writ ſhould be a reaſonable time before the 
day appointed for the examination of the witneſs, but no witneſs, 
unleſs his reaſonable expences be tendered him, is bound to ap- 
pear at all; nor if he appear, is bound to give evidence, until 
ſuch charges are actually paid him, except he reſide within the 
bills of mortality, and is ſummoned to give evidence within the 
ſame. 

A witneſs thus ſerved with ſabpœna to teſtify, and notice as 
before ſtated, if he neglect or refuſe to attend to be examined, 
2 certificate of the interrogatories being filed, and that the wit- 
neſs has not attended to be ſworn to the interrogatories, muſt be 
obtained from the examiner, and an affidavit made and filed (at 
the affidavit office) of the perſonal ſervice of the /ubpzna to teſ- 


tify, and notice in writing delivered at the ſame time: an appli- 


cation is next to be made by motion of courſe, in court, that the 
witneſs do at his own expence attend, and be ſworn and exa- 
mined in four days, or that he may ſtand committed to the Fleet 


. priſon, 


The court upon hearing the certificate and affidavit of ſervice 
read, will make an order upon the witneſs that he attend the 
exam er, and be examined to the interrogatories filed, in four 

— MS. days 
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days after perſonal ſervice of the order, or in default that he ſtand 
committed to the Fleet priſon : the counſel's: brief being left at 
the regiſter office, the order will be drawn up, and being paſſed 
and entered at the ſame office; a copy of the order ſo paſſed and 
entered muſt be perſonally ſerved upon the witneſs, ſhewing the 
original order at the time of ſervice; if the witneſs obſtinately 
perſiſt in ſuch neglect or refuſal to attend, an affidavit of the 
perſonal ſervice of the order muſt be made and filed, and a certi. 
ficate procured from the examiner, that the. witneſs has not at- 
tended to be ſworn to the interrogatories; the court upon a fur. 

ther application by motion of courſe will make an order for the 

commitment of the witneſs to the Fleet priſon ; the affidavit of 
perſonal ſervice of the former order and the certificate from the 
examiner being read in court at the time of the motion, 

The counſel's brief on the motion being left at the regiſter 
office, and the order thereon drawn up, paſſed and entered at 
the ſame office, the order itſelf muſt be delivered to tipſtaff at- 
tending the court, who will thereupon procure a warrant from 
the Chancellor's ſecretary, and being inſtructed as to the perſon 

and reſidence of the witneſs, will apprehend and carry him to the 
warden of the Fleet priſon ; where he will remain in cuſtody, 
not only until he has been examined upon the interrogatories, but 
alſo until payment of coſts to the party requiring his teſtimony, 
to be taxed by a Maſter, and likewiſe the tipſtaff's and warden's 
fees for taking and detaining him: a witneſs thus dealt with, 
after he has put in his examination to the interrogatories, upon 
motion or petition, rendering or paying all coſts, and certificate 
from the examiner of the examination being taken and complete, 
will be diſcharged by the court. | 

Note; the like method is to be purſued againſt a witneſs, who 
is ſworn to the interrogatories, and afterwards reſuſes or ne- 
glects to attend the examiner to be examined thereupon. | 
If a perſon whoſe teſtimony is material on the behalf of any 

party to a ſuit, be confined in priſon, within twenty miles of 
Londen, the ſituation of the witneſs muſt be repreſented to the 
fitting Maſter at the public office, or any other Maſter in his 
abſence, requeſting the Mafter's attendance at the priſon, before 
whom the witneſs may be ſworn to the interrogatories. A no- 
tice in writing ſpecifying the title of the cauſe, the name and 
place of confinement of the witneſs, and the party's intention of 
examining that witneſs on ſuch a day, muſt be ſerved upon the 
adverſe clerk in court, by leaving a copy of ſuch notice with the 
clerk in court perſonally, or with his agent, at his ſeat in the 
Six Clerks? office, two days previous to the examination of the 
witneſs, in order to give the adverſe party an opportunity of 
_ croſs-examining that witneſs, if he ſhould be ſo adviſed : the ex- 
_ aminer (with whom the interrogatories for the examination Pa 
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the witneſs ſhould be previouſly left) muſt be informed of the 
time and place when and where the Maſter will attend; the ex- 
aminer uſually accompanies the Maſter, bringing with him and 
producing the interrogatories filed in the examiners office, and 
the witneſs being ſworn thereto in the common form, the exa- 
mination is taken in the uſual manner, and the depoſitions and 
interrogatories returned by the examiner to the office, to be kept, 
as in ordinary caſes, till publication pals in the cauſe, _ 

In like manner, a witneſs reſiding within twenty miles of 
London, incapable by ſickneſs of attending the examiners? office 


to be examined, is attended at his place of abode by the Maſter, 


to be ſworn to the interrogatories, and by the examiners to be 
examined : a notice in writing of the title of the cauſe, the name 


and place of abode of the witneſs, and the day and place where 


the witneſs is intended to be examined, and on whoſe behalf, 
muſt be ſerved upon the adverſe clerk in court perſenally, or 
left at his ſeat in the Six Clerks? office with his agent, two days 
previous to the examination of ſuch witneſs, to give the other 
fide an opportunity of croſs-examining the witneſs, if thought 


neceſſary. 


As to examination of witneſſes, de bene eſſe, vide ante p. 110, 
and vide poſt as to publication of the depoſitions, 

Note. A witneſs may be examined de bene «je, being the only 
perſon that knew the 9 without ſtating hs age. 2 Ve. jun. 


157: | 
Publication. | 
UBLICATION, in the legal ſenſe of the word, is a power or 
liberty which is given to the officer in whoſe cuſtody the 
depoſitions of witneſſes in a cauſe are lodged, either by conſent 
of parties, or by the rules or order of the court, to ſhew the de- 
poſitions openly, and to give out copies of them. Pract. Reg. 
297+ 
And firſt, publication may paſs by conſent : When both the 
plaintiff and defendant have examined their reſpective witneſſes, 
and are prepared to go on hearing of the cauſe, the clerks in court 


on both ſides may paſs publication by confent, which is done by 
ſubſcribing their names reſpectively, to a conſent in writing, to 


be entered in the houſe-books in the Six Clerks office, and there- 


upon publication immediately paſſes. 

Secondly, Publication may paſs by rule. When the cauſe is 
at iſſue, and one of the two adverſe parties has examined his wit- 
neſſes, but the other has neither examined his, nor had a com- 


miſſion for that purpoſe, the former is to give the latter a rule 


to produce his witneſſes, and upon the expiration of that, ano- 
ther rule to paſs publication upon which he (the latter) may, by 
h motion 
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motion or petition, obtain an order to enlarge publication, and 
to examine his witneſſes, if reſident in town, or within twenty 
miles of it, in the examiner's office; if reſident in the country, 
a commiſhon to examine: if he does neither, a third rule is 
given him to ſhew cauſe that day ſeven-night why publication 
ſhould-not paſs ;- which, if he does not ſhew at the proper time, 
publication paſſes accordingly. Pract. Reg. 298. Pr. H. Ch, 


16, 17. 


So where witneſſes are examined in court, the clerks in court 
may give each other rules for publication, viz. firſt, an ordinary 
rule to produce witneſſes, and upon the expiration of that, another 
rule for a day to ſhew cauſe why publication ſhould not paſs; 
and no cauſe being ſhewn at the time limited, publication paſſes 
accordingly : but if the witneſſes are examined on both ſides, 
upon a commiſſion, one rule only is given; and the day given 
by ſuch rule is a week, which being expired, and no good cauſe 
thewn to the contrary, publication paſſes. Ord. Chan. 130. 

_ Thirdly,” Publication may paſs by order, and that is, where 
a rule is given to paſs publication, and afterwards, before the ex- 
Piration of the rule, the ſame is enlarged for a certain time by 
order: where the time limited by the order is expired, publica- 
tion paſſes in conſequence of ſuch order. | 
All rules“ expire that day ſeven-night from the day on which 
they are entered : and they are entered with the regiſter 1n the 
following manner, together with the date when entered, and the 
clerk in court's name who enters the ſame ſubſcribed to them, 
but they are to be entered in term-time only, provided they be 
entered eight days before the expiration of the term, otherwiſe 
they muſt be entered in the enſuing term. 


oth November 1789. 


0 ( A day is given to the defendant (or plaintif) to 
Harriſon produce witneſſes, | 


Baxxex, clerk for plaintif 


Es 16th November 1789. 
2. | A day is given to the defendant (or plaintiff) to 
* wh ſhew cauſe why publication ſhould not pals. 
ron. gn | 
:  BarKER, clerk for plaintiff, 


* Note ; The general orders of the court are ſometimes called rules of the court; 
but what is generally called a rule ſeems to be a particular order of courſe, founded 


upon ſome general order, or the common courſe of the court, entered without petition 


or motion, touching the ordinary proceedings in a cauſe z as to anſwer, join in com- 
miſſion, to reply, to rejoin, to produce witneſſes, to examine them, and ſuch like. 


20th 


* cy 
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5 20th November 1789. 


Harriſon. turned. | 5 
7 | 25 BARKER, clerk for plaintiff, 


Wilding . 4 * 
v. Me conſent that publication do forthwith paſs. 

155 RADCLIFFE, clerk for plaintiff. 

BARKER, clerk for defendant. 


And note, theſe rules muſt alſo be entered in the houſe-books 
in the Six Clerks' office, belonging to that diviſion where the 
cauſe originally began (although the clerk in court who enters the 
rule ſhould be of another diviſion), and a copy thereof is tran- 
ſcribed into the rule-book of the clerk in court entering the rule: 


the ſworn clerk's rule- book is then taken to the regiſter office to 


have the rule entered ; then the regiſter makes the entry by ſet- 


ting his initials againſt the rule in the margin of the book, for 


which 1 5. 6 d. is paid to him; and then notice of the entry of 


the rule is given in writing to the adverſe clerk in court. 


The cauſe being at ifſue, either party, plaintiff or defendant, 
that has examined his witneſſes, and is deſirous that publication 


ſhould paſs, may give theſe rules; and theſe reſpective rules are 


proper to be given, as well where no witneſſes are examined on 
either ſide, to preclude the adverſe party from examining, as 


where witneſſes are examined in court or ex parte by commiſſion. 


Toth. 22. Pr. H. Ch. 17. Pra. Reg. 298. 

When any of the depoſitions are taken by the examiner, a 
copy of the rule to paſs publication, or a copy of the order to 
enlarge it, ſhould be ſerved upon him or his deputy at the exa- 
miner's office, as well to authoriſe the examiner to give out co- 
pies of the depoſitions, and to preclude any further examination 
in caſe a party wants to ſpeed his cauſe on to a hearing, as alſo 
to prevent the examiner delivering out copies of the depoſitions, 
when a party has any more witneſſes to examine: for otherwiſe 


the examiner, after the expiration of the rule, or order, at the 
_ requeſt of either party, muſt paſs publication by delivering out 


copies of the depoſitions : ſo where the depoſitions are taken 
by commiſſion, and returned into the Six Clerks' office, from 


Tae eh day is given to the defendant (or plaintiff) for 
v. | m— publication upon a joint commiſſion re- 


Ls 


whence the commiſſion iſſued, the order to enlarge publication 


being ſerved upon the adverſe clerk in court, in whoſe cuſtody 
the depoſitions are, by leaving a copy of the order with him per- 
ſonally, or with his agent at his ſeat in the Six Clerks? office, 
ſhewing, at the time of ſervice, the original order, paſſed and 
entered; on the expiration of the rule, or the order to paſs or 

| 5 enlarge 


f 
1 
7 
4 
N r 
1 - 
* 
BI 
11 
2 
. 
. 
i 
? ' 
4+: 
f 
[1 
„ 
1 : 
we 
: 
3348 
j 
1 7 
if 
W 
. 
. 
15 - 
: * 
, 15 
. 
n 
7 
1 
0 
14 
14 
ry 
5 
1 
4 4 
175 
. 
„ 
my +: 
4 J 
1 
* 
We 
C 
iy 
19h! 
N 
$i} 
11 
'* «is 
1 
"uh 
1 
+ 
is 
Til 
1 
4 
1 4 
10 4 
„ 
* 135 
+? 4 13% ©- 
I F 14 
. * 
2 A 
\ bf 
4.8 
Wh. 
3 
2500? 
FD : 
= om 1 * 
I) 4 
> 1 
Ti 0 
ys 7 
1 
538 19) 
. 
. i 
7 tas * 
145 * 
1 1 * r 
. . 
«4; 1. . 
TY 1 | 
ö b 1 
3. 
J 1 
5 i 
4 
. N 
'T; "41 
j . 
2 * 
7 \ 
4 Y 
N x 
* g 
wil 
Ty 
14 
[ 
, 
- 
i 07 
TT 64, 
: At 
; 11 
1 
1 14 
* 15 
j 115 : 
* 27 Hh 
8 11 
+ 
" - pd 
's * 
11 
K $ * 
Ls 
-W i 
. | ” 
218+; 
7: 
1 1 
i 
« 1 
K i, 4 
j | 
1 
* 4 1 
E 1 
4 1 
0 1 
* wy ; 
41 1 
= | 
? 71 
2 79 I 
4 L | 
. 1 
K. 1 7 1 
F. 1 \ 
5 a 
K. 7 
Ls * 
1-3 ; _. x 
5 1 A . 
\'Y . 
. i 
F £ K 
14 1 1 
7% o 
1:1 
, OT 
4 | 
£ 
24% : . 
= BF 
OE 3:3 
G 5 ö 
1 
n 3] if " 
"Wi; 
1 
Ft k 
b Ar 
+ 6 0 
, , 10 
+. Mi , 
n 
53547 
3 1 1 mw 
\ , | 
: 4 
. 114 
Py [ * 
75 7 d 
U . * 
2 1 . 
+. 1, » 7 » 
k oo 
$ : +0] 4 
1 


enlarge publication, the clerk in court, ſo having the cuſtody of 


the commiſſions and depoſitions, muſt, at the requeſt of any 


party in the ſuit, paſs publication and deliver out the depoſitions 
to the clerk in court for the party demanding them, unleſs an 
order further enlarging publication ſhall have been in the mean 
time procured and ſerved. JTbid. 297, 298. 5 8 | 
After examination of witneſſes, publication may be ſtayed or 


enlarged by motion in court, or petition to the Maſter of the 
Rolls; and where the cauſe is not ſet down, or where the party 


is not ſerved with a ſubpæna to hear judgment, if he has any ma- 
terial witneſſes to examine, he may, by motion or petition, ap. 
ply for an order to enlarge * publication, a reafonable time, and 
(as in this caſe the adverſe party can ſuffer no injury) the court 
will make an order as of courſe for that purpoſe; and it ſhould 
feem that no notice to the adverſe clerk in court of ſuch applica- 


tion is neceſſary; but as the adverſe party is intitled to ſet down 


His cauſe, upon giving a rule to paſs publication, the court will 
make the order proviſionally, as not to hinder him from ſetting 


- down his cauſe in the mean time; and in ſome caſes the court 
will enlarge publication though the cauſe is ſet down, and the 


party ferved to hear judgment ; but this indulgence is generally 
granted upon a motion or petition ; alledging that publication paſſes 
by rule on ſuch a day, or flands enlarged by order, of ſuch a date, for 
a fortnight, or any other time; that the cauſe is ſet down, and lands 


thirty or forty days off, in his Lordſhip's or his Honour's paper of 


canſes ;, that the party applying has ftill ſeveral material witneſſes to 


examine; and praying that publication may be further enlarged for a 
derb, fortnight, or any other reaſonable time; the court will then judge 


upon the ground ſhewn for the application, and enlarge publica- 
tion for the time prayed, or at leaſt for a reaſonable time; and 
the court will alſo frequently expect the party making this ap- 


plication to appear gratis to hear judgment, on ſix days notice to 


his clerk in court, and pray no day over, and will perhaps oblige 
him to take no advantage for want of parties at the hearing : and 
if he will not agree to theſe terms, his motion is often demied; 
becauſe in that caſe a neceſfary preſumption ariſes, thar in mak- 
ing an application to the court to enlarge publication, he only 
intends delay, which the court always diſcourages. Gilb. Chan, 
144, 145. | | 2 2 | 
In moit caſes the court will enlarge publication, and give 2 
party an opportunity of examining witneſſes, even though publi- 
cation ſhould have been enlarged by a precedent order, if any 
reaſonable ground can be ſhewn ; but this indulgence is never 
granted but upon notice of motion, of the party's intention to 


Note; It ſeems neceſſary, uron all applications to enlarge publication, to ſtate on 
» ha. day publicaticn paſtes, and in what manner, whether by rule or order. : 
5 5 | male 
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make this application, being previouſly ſerved upon adverſe clerk 
in court perſonally, or left with his agent at his ſeat in the Six 
Clerks office two days previous to the day whereon the applica- 
tion is to be made; and mcreover upon an afh-lavit ſhewing ſatis- 
factory reaſon and cauſe to the court why the party could not 
examine his witneſſes ſooner 3 and an application of this nature 
is ſeldom or ever ſucceſsful where it appears that the object of it 
is to put off the hearing of the cauſe. $4 | 


Where publication has actually paſſed, and the depoſitions have 
been copied and delivered out, if either party in this ſtage of the 


| ſuit, moves to enlarge publication, it is neceſſary for him to ſhew 


by affidavit that he has (as he is adviſed) a material witneſs or 
witneſſes to examine, without whoſe teſtimony he cannot ſafely 
proceed to an hearing; and alſo ſhew ſatis factory reaſons to the 
court why he or they could not attend and be examined before 
publication; and moreover in this caſe the party making this ap- 
plication, his clerk in court and ſolicitor, joining him therein, 
muſt make oath, * That they have neither ſeen, heard, read, or 
been informed of, any of the contents of the depoſitions taken in that 


cauſe; nor will they ſee, hear, read, or be informed of the ſame till 


publication is duly paſſed in the cauſe; and upon ſuch affidavit being 
made by the party, his clerk in court and ſolicitor as aforeſaid, 
it is uſual for the court to enlarge publication, and give the party 
an opportunity to examine his witneſſes, ſo as to hinder the 
other party from ſetting down his cauſe in the mean time. Gb. 


Chan. 145, 146. Bid. 


Upon motion for leave to examine after publication, upon 
making the uſual affidavit of not having ſeen the depoſitions, the 
Lord Keeper North declared, that in ſuch a caſe, the other fide 
ſhould be at hberty to examine at large, as well as to croſs ex- 
amine the witneſſes produced by the party who made the mo- 
tion, (which was all he might do formerly ;) and his reaſon was, 
that a crafty ſolicitor may lie in lurch and examine till after pub- 
lication is paſt, and the other party may think himſelf ſecure z 
and ſo not examine to thoſe points which he could otherwiſe have 
proved, in regard he finds his adverſary has not examined to thoſe . 
matters; and where once publication is paſſed, and the party 
that examined has ſeen his own depoſitions, there the ſide that 


lay ſtill having tied up his adverſary, ſo that he can only croſs 


examine the other witneſſes, applies for an order upon the uſual 
athdavit to enlarge publication; and when he has got that order, 
then he comes in with a whole cloud of witnefles ; and though 
it may be thought hard that any one ſhould have liberty to ex- 
amine after he has ſeen the depoſitions, yet his Lordſhip thought 
it a reaſonable penalty on ſuch as would not examine in time, 


or that would be upon the catch to take advantage of the party; 


and he ordered the regiſter to take it as a fixed rule for the future. 
3 5 In 
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In the vacation, application to enlarge publication in any caſe, 
may be made by petition to the Maſter of the Rolls, which is 
left with his ſecretary at his office in the Rolls Yard, annexing 
thereto an affidavit in caſes where the fame is neceſſary : the pe- 
tition anſwered, or the counſel's brief (in caſe the application is 
made in court by motion), being left at the regiſter's office, and 
the order thereon drawn up, (which upon filing the affidavit in 
the affidavit office), will be paſſed and delivered out ; and being 
entered at the ſame office, a copy of ſuch order muſt be ſerved 
upon the adverſe clerk in court perſonally, or left with his agent 
at his feat in the Six Clerks' office, ſhewing, at the time of ſer. 


vice, the original order pafſed and entered : and when the ap- 


| plication is by motion, an affidavit of ſervice of the notice in 


writing muſt be made and filed, in like manner as the affidavit 
ypon which the motion is founded ; and an office copy, as well 
of the laſt mentioned affidavit, as of the affidavit of ſervice of 
the notice, muſt be taken from the affidavit office, for no other 
copy can be read in court, 8 | 
Publication and hearing are not to be in the ſame term, un- 
leſs there be ſpecial cauſe to the contrary z and where witnefles 
are examined only to inform the conſcience of the court, the de- 
poſitions are never publiſhed but by ſpecial order, or by conſent, 
of parties. Pract. Reg. 298. Toth. 23. EY 
All orders to enlarge publication ſhould be obtained and ferved, 
as well upon the adverſe clerk in court, as upon the examiner, 
on or before the day on which publication actually paſſes in the 
cauſe. 1 | | . 
The particular circumſtances under which a bill 0 perpetuate 


the teſlimony of witneſſes may be exhibited in this court, have been 


already noticed at large; and with reſpect to depoſitions of 
witneſſes taken de bene ee, the ordinary courſe of the court is, 


that theſe depoſitions are not to be publiſhed, unleſs a witneſs 


dies, or is gone to a great diſtance; ſo that it is impoſſible to 
have a ſubſequent examination of him in chief, This is the 
uſual, but not the only caſe in which the court can order depo- 
ſitions taken de bene e/e to be publiſhed : the fundamental rule is, 
that they are not to be publiſhed, but where there is a moral im- 
poſſibility to have their examination in chief; as where the 
witneſſes are dead, or beyond ſea, at the time of applying, or 
before ſuch time as there was an opportunity to examine in 


chief: and the common order the court makes is, that where 
publication paſſes in the cauſe, the depoſitions of ſuch a witneſs 


de bene eſſe be publiſhed with this cautionary clauſe, . That it be 
without prejudice to any exception which may be made at the 
hearing of the cauſe, by any of the defendants againſt reading 
the depoſitions againſt ſuch defendant.” 2 ef. 336, 498, 499. 
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The order for examining de bene eſſe is only proviſional, for if 
there is any opportunity of examining in chief, it muſt be done; 
and if any laches be in ſo doing, theſe proviſional orders are for- 


feited, otherwiſe all theſe examinations would in effect be exa- 
minations in chief; and the court has refuſed to publiſh depoſi- 


tions de bene eſſe, in order to compare them with the depoſitions 


in the ſame cauſe, taken on an examination in chief; and the 


reaſon given by the court was, that if the depoſitions de bene eſſe 
were to be publiſhed, or any ways made uſe of againſt the wit- 
neſs ſo examined de bene eſe, ſuch witneſs ought to have a copy 
of the depoſitions before he is examined in chief; to the intent 
that he may have due cautionary means allowed him to prevent 
his contradicting -himſelf ; alſo many queſtions might ariſe, if it 
ſhould happen that the depoſitions de bene ee were quite contra- 
dictory to the depoſitions in chief; and the court expreſſed an 
opinion, it could not be perjury at law“, there being no iſſue 
joined, as there muſt be before the depoſitions are taken in chief; 
and in the ſame caſe, the court rejected an application made for 
publication of depoſitions de bene %, for the private inſpection 
of the Lord Chancellor, as it was ſuppoſed the examination de 
bene efſe was more full than the examination in chief, though pre- 
cedents of ſuch a practice were produced. 2 Ve. 497. 1 P. V. 
68. | 5 | 

; To effectuate the publication of a depoſition taken de bene eſſe 
of a witneſs dying before he could be examined in chief, a certi- 
ficate of the burial of the witneſs, or an extract from the pariſh 
regilter-book of burials (if poſſible) ſhould be procured from the 
pariſh where ſuch witneſs was buried ; or if that cannot be ob- 
tained, an affidavit ſhould be made of his death. The certificate 
of the burial of the witneſs, or the extract from the pariſh re- 
giſter, ſhould be verified by afhdavit of the perſon making the 
ſearch, and the affidavit ſhould likewiſe identify the witneſs, the 
entry of whoſe burial is thus regiſtered, to be the ſame witneſs 
who was examined de bene efſe, and whoſe depoſition is required to 
be publiſhed. Theſe requiſites being obtained, an application may 
be made by motion in court, or petition to the Maſter of the 
Rolls, for an order to publiſh the depoſition of /uch a penſon, a 
witneſs examined de bene eſſe. 2 

The proper ſtage of a ſuit wherein this application ſhould be 


made, ſeems to be after publication has paſſed in the cauſe ; and 


it is then generally grounded upon an affidavit, ſtating in ſub- 
{tance the matters before mentioned; and upon an allegation that 
publication has paſſed in the cauſe, and that the witneſs whoſe 
depoſition is taken de bene eſſe, died before he could be examined 


® Cro, Car. 352. 3 Inſt. 167.3 and yet it ſeems as if uch depoſitions taken de bene 
eſe, upon a bill to perpetuate the teſtimony of witneſſes, where there is no ifſue 
Jned, on the death of the witneſs, may be read in evidence; Carth, 165, 


in 


[ 
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in chief. Notice in writing to the adverſe clerk in court is like. 
wiſe neceſſary, if the application be by motion; and of the ſer. 


vice of ſuch motion an affidavit ſhould be made and filed at the 
_ affidavit office, previous to the motion coming on to be argued ; 


an office copy, as well of the affidavit on which the application 


is grounded, as alſo. of the affidavit of ſervice of the notice, 
ſhould be procured from the affidavit office, to be read in court; 


and upon reading the affidavit of the death of the witneſs, and 
the athdavit of ſervice, if the other fide do not attend, the court 
will make an order as of courſe, that the depoſition of the wit. 
neſs taken de bene gfe in the cauſe be forthwith publiſhed. 
When the application is by petition to the Maſter of the Rolls, 
a ſimilar affidavit of the certificate, or extract from the pariſh 
regiſter- book of the burial of the witneſs, as before mentioned, 
muſt be annexed to the petition, which ſhould ſtate that publi- 
cation has paſſed in the cauſe; and that ſuch a perſon, a witneſs 
examined de bene effe on the part of the party applying, died be- 
fore he could be examined in chief, as by affidavit appears, pray- 
ing leave to publith the depoſition ſo taken de bene effe, which 
upon filing the affidavit, will be ordered of courſe.  Gilb, Chan, 
141. 55 | | 
If a witneſs be gone to a great diftance into parts beyond ſea, 
upon an affidavit thereof, and that the party hath not heard from 
him for a certain length of time, nor doth he know whether he 
is living or dead, or where he is; the court will, upon ſuch 
facts being ſtated in an affidavit, make a ſimilar order, as in the 
caſe of a witneſs examined de be e, dying before he could be 
examined in chief. . | 
The counſel's brief, or the petition anſwered, being left at 
the regiſter's office, the order made thereupon will be drawn up, 


the affidavit, when applied for by petition, being filed previous to 
the delivery of the order to be paſſed and entered. A copy of 
the order paſſed and entered, muſt be ſerved upon the adverſe 
_ clerk in court pcrſonally, or left with his agent at his ſeat in the 


Six Clerks office, ſhewing the original order paſſed and entered 
at the time of ſuch ſervice, Hind's Prat. 389. 85 

The order to publiſh the depoſitions after ſervice, upon the 
adverſe clerk in court muſt be left with the clerk in court 
in whoſe cuſtody the depoſitions are lodged : if the depoſi- 


tions were taken by commiſſion, or with the examiner, the or- 


der authoriſes the publication of the depoſition, which will in 


conſequence be opened, and copies delivered out to the parties 
applying for them. If any irregularity be diſcovered, or the 


adverſe party be adviſed of any ground to object to the read- 
ing the depoſitions, he ſhould give notice immediately to the 
adverſe clerk in court, and move to diſcharge the order im- 


| mediately upon the ſervice of it, or with the earlieſt op- 


portunity : and the court will decide, upon hearing the facts 
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alledged on each fide, verified by affidavits made and filed at the 
affidavit office; and ſhould the order to publiſh be diſcharged, 
the depoſitions taken de bene eſſe will be of no avail : but although 
depoſitions taken de bene e may be irregular, yet, at the hear- 
ing of the cauſe, it is too late to make objections for irregularity 
for in ſuch caſe, a motion ſhould have been. previouſly made to 
diſcharge the order for publication. Bid. 2 Ath. 1 90. | 

It has been laid down as a general rule, that where the defend- 
ant in a croſs bill, who is plaintiff in the original, is in contempt 
for not putting in an anſwer to the croſs-bill, it is irregular to 
move to ſtay proceedings in the original cauſe till ſuch an- 
ſwer comes in; but the plaintiff in the croſs bill may have pub- 
lication in the original enlarged to a fortnight after the anſwer 
to his bill comes in. The general rule of the court being, not 
to ſtay proceedings, but publication only. 1 Az. 21. 291. 

In all caſes of a croſs bill, after the original cauſe has been 
| proceeded in, a motion to enlarge publication ſhould be a ſpecial 

motion on notice, that the court may judge of it on circumſtances, 
and not of courſe ; as it is where the original cauſe is not pro- 
 ceeded in; for otherwiſe it would be eaſy to delay the hearing 


of a cauſe by keeping this up. 2 V. 336. 


Depofitions. 

THE depoſitions of witneſſes are their anſwers upon oath 
1 to ſuch interrogatories as are exhibited and adminiſtered 
to them. Prad. Reg. 137. 5 | 

They are to be kept private, and no copy or abſtraQ of them 
delivered till publication is paſt ; the depolitions taken by com- 
miſſioners in the country, immediately upon the ſame being 
brought in, to be delivered to the proper fix clerk'or his deputy, 
to be ſafely kept, and without opening, till publication be paſt : 
and thoſe taken before the examiners are to be ſafely kept by 
them: and if the depoſitions of witneſſes in a cauſe are not thus 
kept, as of record, by the proper officer, the ſame are void, and 
not to be made uſe of, either in this court or at law. Ord: Chan. 
1 6, I 8. ' N : 

Where publication is paſſed, and the depoſitions are copied 
and delivered out, either party is at liberty, if he pleaſes, to exa- 
mine to the credit and reputation of àny of the witneſſes; for the 
rule of evidence is the ſame in equity as at law; and if the 
party cannot be good evidence in a court of law, no more can 
he be in a court of equity: the party objecting mult file articles 
(as the ſame are called) in the examiners” office, which contain 
the ſubltance of the objections he makes to the reputation of the 
witneſs : the articles being filed, and a certificate of that fact 
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being obtained from the examiner, the court upon application, 


by motion or petition, will give leave to the party to examine 
witneſſes thereon to prove the truth of the articles exhibited by 
him, and ſubſtantiate the diſrepute of the witneſs to whom he 
objects: the adverſe party, who is to ſupport the credit and re. 
putation of his witneſs, is alſo at liberty to examine toties quoties ; 
and the depoſitions taken upon this occaſion muſt be publiſhed 
as in other caſes: but objections of this nature are very ſeldom 
made, anc x nerally ſpeaking, they end in nothing but putting 
the party to an expence to no purpoſe. Gb. Chan. 147, 148. 
When the depoſitions are thus copied and delivered out, and 
both parties come to ſee the interrogatories exhibited by each; 
if the ſame are found to be leading, impertinent, or ſcandalous, 
this is the proper ſtage of the cauſe to have the interrogatories 
referred to a Maſter to certify whether the ſame be leading or 
not: this reference to a Matter is obtained either by petition or 
motion of courſe. T[b:d. | 0 TRIES 
The counſel's brief on the motion being left at the regiſter 
oſſice, and the order of reference drawn up, paſſed and entered 
at the ſame office, a true copy of ſuch order, paſted and entered, 
mult be ſerved upon the adverſe clerk in court perſonally, or left 
with his agent at his ſeat in the Six Clerks' office, fhewing at 
the time of ſervice the original order paſſed and entered. 'The 
original order, paſſed and entered, mult be produced at the Maſ- 
ter's office, to whom the reference is made, and a true copy 
thereof left with bim: the Maſter's clerk will thereupon give 
out a warrant, which uſually appoints an attendance, the day 
next but one from the day on which the warrant 1s taken out. 
A copy of the warrant muit be ſerved upon the adverſe clerk in 
court; and after one or two warrants regularly ſerved, both par- 
ties attend the Maſter, and the interrogatories are argued, and 
frequently by counſel employed on each ſide; the Maſter having 
taken ſome ſhort time to conſider of the interrogatories, then 
certifies his opinion of them to the court. 
If the adverſe party do not attend the warrant, after the re- 
gular ſervice of three warrants ſucceſſively, the Maſter proceeds 
upon the reference, and then the report is made ex parte; but 


before this is done, the Mailer requires the regular ſervice of 


each warrant reſpectively upon the adverſe clerk in court, to be 
aſcertained upon oath, If the party againſt whom the Maſter 
has reported, is diſſatisfied with the report, and is adviſed that 
the tame is not well founded, he is at liberty in that caſe, if he 
pleaſes, to take exceptions 19 the Maſter's certificate, and have 
the opinion of the court thereon 3 and theſe cxceptions are pro- 
ceeded upon in the ordinary mode of excepting to reports: the 
party in whoſe favour the report is made mutt file the ſame 5 

| | | the 
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the report office; for until the report is filed no proceedings can 
regularly be grounded thereon, | 1 5 5 


If the Maſter reports the interrogatories to be leading, and 
this report is not excepted to, in that caſe all the depofitions taken 


to thoſe interrogatories muſt ſtand ſuppreſſed as of courſe, by 
motion or petition®; but if the report is excepted to, as on the 
one hand, the court never countenances leading or impertinent 


interrogatories z ſo, on the other hand, the court is not over cu- 


rious in theſe matters, becauſe it may fall out that the interro- 
gatories may be reported leading in the very vitals of the exa- 
mirfation, and on the very point on which the cauſe turns; and 
when this comes to be the caſe, the party who refers them hath 
gained his end, for perhaps he had a very bad cauſe, if the de- 
poſitions had ſtood; whereas if they are ſuppreſſed, he has a 
very good one, (ſince his adverſary muſt hear the cauſe without 
any proof at all,) unleſs the court is pleaſed to grant him another 


commiſſion, on payment of his coſts for his leading interroga- 


tories, which is ſeldom or ever done after depoſitions are pub- 
liſhed 3 and it is very hard that in equity a man ſhould be de- 
prived of a plain right through the flip of another man's pen, or 
the inadvertency or unſkilfulneſs of the counſel who penned his 
interrogatories ; and therefore if it is poſſible: for the court to 
help him they will, from the manifeſt inconvenience which muſt 


attend ſuch a caſe ; indeed if the interrogatories are reported to 


be leading in points upon which the jet of the cauſe does not 
turn, and if the depoſitions in thoſe points ſhould be ſuppreſſed, 
and the party has evidence enough left without them, there is 
no hurt done; but if the material points in the cauſe turn upon 
them, every effort ſhould be made to ſupport the depoſitions, 
ſince there might be the ſame anſwer to a fair queſtion as to an 
unfair one. Gib. Chan. 148, 149. | 1 

If the commiſſioners miſbehave themſelves, or if the commiſ- 
hon is executed contrary to notice, or no due notice given to the 
party, or if the depoſitions returned by commiſſion are ſo badly 
engroſſed, or ſo much interlined that they are not legible, in 
theſe, and many other caſes of the like nature, there may be 
good reaſon to ſuppreſs the depoſitions; but in this Jaft caſe the 
record or ingroſſment of the depoſitions is always brought into 
court by the proper officers: the court takes the ingroſſment 
into their hands, and if it is polhble to be read, or if it is handed 
to the fix clerk and he can read it, the court will hardly ſuppreſs 
the depoſitions, or put the parties to new trouble, and to the 
expence of examining all the witneſſes over again. Hid. 


Notice in writing of ſuch motion muſt be ſerved in the uſual manner upon the 
alverſe clerk in court perſonally, or left with his agent at his ſeat in the Six Clerks? 


office, the day next but one before the motion is made; an office copy of the Maſter's 


revort is allo eſſentially neceſſary to be in court when the motion is made, upon the 
reading whereot the court will make an order to ſ upprels the depoſitions. 
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Where interrogatories, and the depoſitions of witneſſes on 
them, had been ſupprefſed, for that the interrogatories were 
leading, and then publication paſſed, the court was moved that 
a new ſet of interrogatories might be drawn and ſettled by a 
Maſter for' the examination of ' zh;s witneſs, whoſe evidence was 
very material, and yet muſt be wholly loſt if the court would 
not indulge them this way; and though the practice has been 
always againſt it, and it was inſiſted to be of dangerous conſe- 
quence, yet one precedent being produced, to this purpoſe, and 
the interrogatories which had been ſuppreſſed were ſuch as might 
have been drawn by many other counſel, without any appre- 
henſion of their being leading: the ccurt, to let in the party to 
the benefit of this witneſs's teſtimony, ordered interrogatories to 
be put in, and ſettled by a Maſter for his examination over 
again. Prec. in Chan. 493. 1 £9. Caf. Abr. 232. pl. 3. Gilb, 
Rep. 150. Se | 5 

Upon a motion to diſcharge an order for referring depoſitions 
to the Maſter for can and impertinence, it was inſiſted that you 
cannot have ſuch an order againft a party in whoſe behalf the 
depoſitions were taken, where the interrogatories are rightly 
framed ; but the proper application would have been againſt the 
commiſſioners for'ſuffering a witneſs 10 inſert in his depoſitions 
either ſcandal or impertinence; and in ſupport of this, two 
caſes determined by Sir f Zeky!l were cited. Irifh v. Roole, 
Auguſt 1, 1728. | CAS TIO Bag 
Lord Chancellor: I do remember the caſes cited; but I own 
I had ſome doubt at the time: it ſeems to me-very ſtrange that 


depoſitions ſhould not be referred for caudal ; as to the imperti- 


nence, it is anotker queſtion ; but ſuppoſing interregatories ſhould 


lead to ſcandal, is it not very fitting that they ſhould be referred 
in order to expunge the ſcandal ? but if coſts ſhould be inſiſted 


on, it would be another conſideration; becauſe as there is no- 
thing of this kind ariſing out of %%% interrogatories, the party on 
whoſe behalf they are taken, is in no fault; then the next queſ- 
tion will be, whether the examiner or commiſſioners who ſuffer 


| ſcandal or impertinence to be inſerted in depoſitions, ought to pay 


the coſts ? Let ir ſtand over to look into the caſes cited, and 
likewiſe to ſearch for orders made on motions of this ſort. 
Sherme v. Voguel, March 18, 1732. 2 Ath. 235, 236. Cocks and 
Worthington. | IS | 
But in a ſubſequent caſe, the depsitions of a witneſs were re- 
ferred for impertinence, and the Maſter reported them imperti- 
nent, and the witneſs took exceptions : Lord Hardvicke ordered 


it to ſtand over till the hearing of the cauſe, being doubtful whe- 


ther a d-pogſtion could be referred for impertinence only; for in the 
caſe of Cocks and Worthington laſt above mentioned, and in the 


Caſes alſo therein cited, the reference was for ſcandal as well as 


impertinence. 


Err 
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imbertinence. 3 Ath. 357. Fyncent v. Pyncent. Com. At. Pract. 
Reg. 137. So where a witneſs examined for the defendant on 
one of the interrogatories, depoſed ſeveral things reflecting upon 
., as, that he was a vexatious man, and a ſtirrer up of, 
ge. for which the witneſs was ordered to pay colts, it was moved 
to diſcharge that order, upon the ground that it was more the 
commiſſioners? fault who, upon the commiſſion in the county, 
took their depoſitions, than the witneſs's, for the witneſs might 
be an ignorant perſon, and not know what was proper to depoſe 
but the commiſſioner muſt be ſuppoſed to underſtand this; and 
the court was pleaſed to diſcharge the order, it being the fault 
of the commiſſioners to take down any depoſition that was ſcan- 
dalous or impertinent. | | 4 : 
Query, If the interrogatory had led to it? for it ſeems in the 
rincipal caſe it did not, it being the laſt general interrogatory. 
2 P. Will. 406. | 
Depoſitions are not to be ſuppreſſed upon a bare motion or 
petition only, without a reference to a Maſter, and a certificate 
upon it; except male-practice or ſome great irregularity plainly 
appears to the court; as where a plaintiff at common law having 
cauſed a witneſs to be examined in this court, where there was 
no ſuit depending; his depoſition was ordered to be ſuppreſſed, 
and never to be given in evidence againſt the defendant, or any 
claiming by or under him. Com. At. Pra. Reg. 137. Px. H. 
Ch 157. Praft. Reg. 138. | 
Where a witneſs's depoſitions on one fide, contradict his 
depoſitions on the other fide, it is the courſe to order him to at- 
tend the court,' that he may explain himſelf, and ſet the matter 
right if he can. Vid. ; - 
No motion ſhall be made in court, or by petition, for ſup- 
preſſing depoſitions as having been irregularly taken, until the 
dix Clerks not in the cauſe have been firſt attended with the 
complaint of the party grieved, and ſhall certify the true ſtate of 
the fact to the court, with their opinion, (if the ſolicitor or 
clerks ſhall not, for the caſe of their clients, agree before them) 
for which purpoſe-a rule for attending the Six Clerks ſhall be en- 
tered of courſe with the Regiſter, at the deſire of the party 
complaining, which ſhall warrant their proceedings and certifi- 
cate to the court. Px. Alm. 22. Ord. Chan. 134. 
Where three witneſſes examined by commiſſion did, upon 
hearing of the matter in open court, depoſe, that the commiſ- 
ſioners had ſet down their depoſitions otherwiſe than they did 
depoe, the court ordered thoſe depoſitions ſhould be ſuppreſſed, . 
and theſe witneſſes examined again: and the Maſters are not to 
paſs any exemplifications of depoſitions, on a bare ſight of the 
copies only, without firſt calling the officer or officers who have 
the cuſtody of the records or originals of ſuch copies, or ſome 
[worn clerk of his or their office, who is to produce the ſame 
| A a 3 e 
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before them, to warrant the ſigning thereof, Carys Rep, 34, 
Ord. Chan. 144. e | THE: 
By former orders, either examiner may take out ſabpœnat 
againſt ſuch as he ſhall probably ſuſpect to have delivered undue 
copies of depoſitions to the adverſe party, his clerk, or ſolicitor, 
for the examination of ſuch offenders on interrogatories, to be 
allowed of by a Maſter, and to be executed before the other 
examiners ; as alſo againſt any he conceives to be able to prove 
the abuſe, in caſe it be denied: and if, upon conſideration of 
the anſwer to the articles, it be certified by the Maſter, that the 
parties are faulty, every perſon ſo offending ſhall be committed 
to the Fleet, till he has given the examiner ſatisfaction: but if 
the parties acquit themſelves upon their examination, and the 
examiner is not able to prove the ſame, he ſhall pay ſuch coſts 
as the court ſhall think fit, for unjuſt vexation : and no copies 
of depoſitions are to be read or made uſe of in court, or before 
a Maſter, but what are taken out of the proper office, and 
aſſigned for the party for whom the ſame ſhall be read. Did. 
76. 4. Pract. Reg. 139. | e 
The examiners or their deputies have liberty to attend in 
court, to inſpect all books of depoſitions, which are read either 
for plaintiff or defendant, and to ſee whether they be duly ſign- 
ed for the party that doth produce the ſame: and in caſe the 
examiner ſhall diſcover any fraud or practice, \the cauſe ſhall be 
put off: and the parties offending ſhall ſtand committed to the 
Fleet, till the officer injured be ſatisfied and paid his fees; and 
till 51. be paid to ſuch perſon as the Lord Chancellor ſhall ap- 
point, for the uſe of the poor, and alſo till the client who is in- 
jured by the putting off his cauſe, be reimburſed his charges 
in reſpect thereof, and till the further order of the court. 
Pract. Reg. 139. | | | 5 b 5 
It is ſaid, that though a cauſe be diſmiſſed upon hearing, yet 
may the parties have the depoſitions exemplified under the great 
ſeal for the further care and maintenance of their rights and 
titles at the common law. Weſ. 828. 45. CE 
On petition to amend a depoſition of a witneſs, the witnels 
Was ordered to atteud, as was alſo the examiner, the latter of 
whom being examined by the Lord Chancellor, ſwore he took 
the depoſition truly from the mouth of the witneſs, to whom 
the depoſition was afterwards diſtinctly read, and then the wit- 
nefs ſubſcribed his name. 1 | 


6 * 


. 4 . 


| he witneſs being examined did not ſwear poſitively that the 

examiner had taken his depoſition falfe, but that he was induced 
to believe he did not expreſs himſelf in the manner the depoſition 
was taken, and was poſitive he did not intend or mean to ſwear 
as the examiner had taken it, but that he really intended to 
{wear in the manner as the amendment was deſired, and —_ 


% 


DEPOSITIONS. 369 


fame was what he had before declared in converſation, as alſo 


what another witneſs in the cauſe had poſitively ſworn. | 
The counſel on the other fide inſiſted, that though there were 
inſtances where a defendant's anſwer had been amended, yet no 


precedent could be produced for amending a depoſition after 


blication, or at leaſt if the court was inclined to amend, this 
would be better deferred to the hearing, when the court would 
be more fully poſſeſſed of the whole matter. 1 Chan. Cafe. 25. 
Lord Chancellor: Where it appears to the court that either 
the examiner is miſtaken in taking the depoſition, or the witneſs 
in making it, I think it for the advancement of truth and juſtice, 
that the miſtake ſhould be amended; and the ſooner this is 
done the better, in regard the witneſs may be dead, or in re- 
mote parts before the hearing; it would be hard and unjuſt to 
pin a witneſs down to what is a miſtake, by denying to rectify 
it: as to what has been objected of the inconvenience of amend- 
ing the depoſition after publication, it was impoſſible to know it 
until publication; wherefore let the depoſition be amended, 
as deſired, and the [witneſs ſwear it over again. 2 P. Will. 
647. Griells v. Gauſell, | n 1581 £ 

Where either the plaintiff or defendant .obtains an order to' 
uſe the depoſitions of witneſſes taken in another cauſe, the ad- 
verſe party may likewiſe uſe the ſame without motion, unleſs he 
be, upon ſpecial reaſon ſhewn to the court, by that party firſt . 
deſiring the ſame, prohibited by the ſame order ſo to do; but 


. depoſitions. taken in a former cauſe cannot be read in another 


cauſe againſt one who does not claim under the party againſt 
whom they were taken, unleſs by ſpecial order : but if a legatee 
brings a bill againſt an executor and proves aſſets, another legatee, 
though no party, may have the benefit of thoſe depoſitions, 
Ord. Chan. 102. 1 Vern. 413. $1 1:79 | ha 
One examined as a witneſs vhen difinterefted, he afterwards 


becomes intitled to the eſtate in queſtion, his depoſition ſhall be 


read: and after publication, you may examine as well to the. 
competency as to the credibility of a witneſs ; and a diſtinction 
between them has been exploded. 2 Vern. 699. Bid. 472. 2 
m. ET | 5 

The depoſitions of witneſſes taken by commiſſion in a diſtant 


Lung dom ſometimes are omitted to be ingroſſed upon parchment, 


or paper with the uſual ſtamp: to remedy this inconvenience 
after publication has paſſed in the cauſe, the depoſitions muſt be 
taken by the elerk in court to the ſtamp-office, and a proper 
ſtamp impreſſed thereon, before an office copy be delivered out : 
And where depoſitions are taken in the language of the country 
in which the commiſſion is executed, an application muſt be 
made by motion, or petition to the Maſter of the Rolls, that 
lome notary public, or other perſon, (naming him) may be ap- 

| | | | ꝗA 44 | pointed 
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pointed to tranſlate the depoſitions out of the language in which 
the ſame were taken into the Engliſh language; and that ſuch 


Interpreter be ſworn to the true tranſlation thereof: and alſo that 


the parties applying may be at liberty to read an office copy of 
ſuch tranſlation at the hearing of the cauſe, which is uſually or. 
dered as of courſe, upon an allegation that a commiſſion for the 
examination of witneſſes was executed at (Hamburg, or any fo. 
reign city,) and that the ſame has been returned, and the depo. 
fitions publiſhed ; and that the witneſſes being foreigners, their 
depoſitions are taken in the German, High Dutch, or any fo- 
reign language : and upon theſe allegations the order is made of 


courſe: but a copy thereof muſt be ſerved upon the adverſe clerk 


in court perſonally, or left with his agent at his ſeat in the Six 
_- Clerks office, ſhewing at the time of ſervice the original order 

paſſed and entered, | e ah 

The anſwer being delivered to the perſon whom the order ap- 
points to tranſlate the ſame; after the tranſlation is made, and 
ingroſſed upon parchment with an half-crown ſtamp, the tranſla- 
tor is taken with the tranſlation to the public office, and the or- 
der appointing him being produced, the tranſlation is ſworn to 
before the fitting Maſter there, or in his abſence before any 
other Maſter of the court : the tranſlation and record of the 
depoſitions are to be annexed together, and left at the public 


office until the clerk fetches them away; an office copy of the 


tranſlation is then made, and at the hearing of the cauſe, the 
order for reading the tranſlation being produced, the office copy 


of the tranſlation will be received in evidence. 


Evidence in a croſs cauſe, concerning the matters in iſſue in 


the original cauſe, not allowed to be read, after a decree in that 
cauſe, otherwiſe as to the depoſitions in the croſs cauſe, not re- 
lating to the matters put in iſſue in the original; but where nei- 
ther party examines witneſſes in the original cauſe, the depoſi- 
tions of witneſſes examined to the ſame matters put in 
iſſue by that cauſe, may be read at the hearing of the croſs 
cauſe. 3 Ath, 501, 502. TE Dt ER | UG, 
The court will not make an order upon a Maſter to admit 
depoſitions taken in 2 former cauſe between the ſame parties to 
be read, as it is putting parties to an unneceſſary expence; the 
proper courſc being to take exceptions. - 3 Alk. 5 24. 
Motion to ſuppreſs a depoſition taken before commiſſioners, 
becauſe the attorney for the plaintift had wrote down the whole 
in the exact form of the depoſition before it was taken, And 
though it had appeared that the witneſs had told him the facts 
and circumitances mentioned in it, yet his Lordſhip ſaid, it 
would be of dangerous tendency to permit it to be read; for in 
depoſitions it is material to give the evidence as given by the 


witneſs; in this caſe the attorney had methodized and worded 
| | Ro it, 


* 


ad: T... 


+ -  DEPOSITIONS, 361 


it, and it is therefore no more than an affidavit. He ſaid, at 
law a witneſs is allowed to refreſh his memory by notes as to 
dates and names, becauſe there is nothing to guide the memory 
as to them; but he never knew a court of law admit the whole 
evidence to be given from writing. There is no certain rule 
how far evidence may be admitted from notes. Some. judges 
had thought, and he was (he ſaid) inclined the ſame way, that 
the witneſs might ſpeak from notes, which were taken at the 
time of the tranſaction in queſtion, but not if they were 


wrote afterwards. Ambler's Rep. 25 2 e 

Attorney examined as a witneſs muſt diſcloſe acts done in his 
xreſence by his client, as execution of a deed, &.; not private 
confidential converſation with him, as the reaſons for making 
it, Fc. 2 Veſ. junior, 189. e 


Setting down the Cauſe for Hearing. 


UBLICATI1oON being regularly paſſed, the cauſe is then arrive 
P ed at the proper ſtage to be ſet down for hearing: and the 
plaintiff may of courſe have the cauſe ſet down for hearing be- 
fore the Lord Chancellor, or Maſter of the Rolls, the term next 
enſuing after publication; and, by /pecral order, the ſame term 
publication paffes: and if the plaintiff omits ſetting down his 
cauſe the next term after publication is paſt, it may be ſet down 
at the requeſt of the defendant the next ſubſequent term to 
that; but in injunction cauſes the defendant is at liberty to ap- 
ply for ſetting down the cauſe the term next after publication has 
paſſed. Ord. Chan. 212. - 5 . ; 

No motion is to be made to haſten a cauſe to an hearing, nor 
any cauſe entered with the Regiſter for hearing, without a cer- 
tificate from the Six Clerks that the pleadings are filed: and no 
money or other reward ſhall be exacted or taken by any of the 
Six Clerks, or by any of the Regiſters, for, or in their behalf, 
for the preferring and ſetting down any cauſe for hearing; and 
if any cauſe happens to be ſet down for hearing, wherein they 
ſhall not have been paid their fees, they may alledge the ſame 
in ſtay of the hearing of the cauſe. . Praf. Reg. 188. Ord, 
| Chanc, 232. Ord. Chans. 1 36. £ | | 

The Six Clerks claim a privilege of ſetting down a certain 
number of cauſes to be heard before the Lord Chancellor, or 
Maſter of the Rolls : and they uſually give notice to the ſworn 
clerks, where they intend to ſet down cauſes for the enſuing 
term : the ſworn clerks who have inſtructions from their clients 
to ſet down their cauſes for hearing thereupon, apply to their 
reſpeCtive Six Clerks, ſhew them the depoſitions publiſhed, and 
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leave with them a ſhort' note in writing, containing the title of 


the cauſe, and the object of the ſuit; and that a rule to paſs 
publication has been regularly entered and expired ; the fix 
| clerks will thereupon ſet down the cauſe before the Lord Chan- 


cellor, or Maſter of the Rolls, as the party ſetting down the 
the cauſe directs: the fix clerks are limited to the number of 
cauſes they have the privilege of ſetting down, and if this num- 
ber be complete, the cauſe muſt be ſet down with the regiſter, 


in which caſe a certificate muſt be previouſly obtained from the 


ſix clerks, that the pleadings are regularly filed, or that publication 


Haß regularly paſſed in the cauſe, as appears from his books ; the 


regiſter will then ſet down the cauſe ; ſubpwras to hear judgment, 


which you annex to the precipe for the /ubpena, and on leaving 


the ſame at the /ubpzna office, have /ubpznas made out. 
The day on which a cauſe is ſet down to be heard, muſt be 


| ſooner or later, according to the priority of publication with re- 


ſpect to cauſes preſented for hearing; and a note or paper of 
all cauſes, pleas, demurrers, exceptions to reports, Sc. that are 
ordered to be ſet down for hearing, ſhall be ſet up and affixed 
by the regiſters in their office, two days before the ſame' are 
reſpeCtively apppointed to be heard; and in order thereto 
all clerks, ſolicitors and others, are to bring to the regiſter's office 
in due time, all orders for ſetting them' down, otherwiſe the 
ſaid cauſes, &c. ſhall reſpeCtively be put off from hearing for 


that term, and ſhall not come on again to hearing without fur- 


ther order. Ord. Chan. 196. 1 e 
The regiſter's book of cauſes, &c. to be heard before the 


Lord Chancellor, or Maſter of the Rolls, is open to the inſpec - 


tion of ſolicitors at the regiſter office during his hours. 


; 07 the Subpæna to hear Judgment. 


HE cauſe being ſet down and entered with the regiſter, 
the next ſtep to be taken to bring the cauſe before the 


court is to ſue out this proceſs; and for this purpoſe the party 
ſuing out the ſame is previouſly to procure from the regiſter a 


note of the day his cauſe is ſet down; a precipe for the ſubpœna 
is then made out, to which the regiſter's note is annexed ; and, 


being carried to the /bpena office, a ſulpœna to hear judgment 


is accordingly made; the note from the regiſter being their war- 
rant for making out the ;/ubpena : rhis writ is always made re- 
turnable three days before the day on which the cauſe is ſet 


down to be heard, unleſs the return day happens on a Sunday, 
in which caſe a day more is allowed; and on the back of the 


writ 


22 
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writ muſt be ſet down the very day appointed for hearing: and 
the ſervice of this proceſs is ſimilar to that of a /ubpena to hear 
and anſwer. Com. Sol. 33, 34. Prad. Reg. 349. 

A /ubpena to hear judgment is either to be ſerved perſonally, 
or elſe left with one of the houſe or family of the party; and if 


he reſided above 20 miles from London, it muſt be. ſerved four- 
teen days before the day appointed to hear judgment, excluſive 


of the day of ſervice, except in the ſhort vacation betwee# 


Eaſter and Trinity terms, and then two days; but if the party 
reſide within twenty miles of London, the ſubpzna muſt be ſerved 
ten days before the tine to hear judgment; except in the ſhort 
vacation abovementioned, and then eight days. Ord. Chan. 116. 
Pract. Reg. 349. of | | 
If the plaintiff procures the cauſe to be ſet down for hearing, 
' hut does not ſerve the defendant with a /ubpena to hear judg- 
ment; if the defendant attends, and the plaintiff does not pro- 
ceed, or go on in hearing the cauſe, in that caſe the cauſe is 
ſtruck out of the paper, and no coſts is given on either fide z 
but if the plaintiff ſerves the defendant with a /ubpezna to hear 
judgment, and the defendant makes and files an afhdavit of ſuch 
ſervice, and the cauſe being in the paper, and the plaintiff's 
counſel] does not open the bill; then, upon reading the defen- 
dant's affidavit of ſuch ſervice, the court will diſmiſs the plain- 
tiff's bill with coſts to be taxed, | BEOS 
But if the cauſe be ſet down at the defendant's requeſt, and 
the complainant appeareth not, the defendant can take no advan- 
tage of it, unleſs the ſubpœna to hear judgment appears to have 
been ſerved on the ptaintiff; and otherwiſe the plaintiff is in no 
default: but if the plaintiff refuſe to appear and open his bill, 
on reading an affidavit of ſervice, the court will diſmiſs the bill 
with coſts to be taxed, | | 
Commonly, if the party, who hath a cauſe to ſet down for 
hearing, is not ready to hear it at the day, but deſires it may 
ſtand over to a farther day, he muſt pay the other party the coſts 
of the day, if the court thinks fit to indulge a farther day. Yet 
when a cauſe is ſet down at the defendant's requeſt, if the plain- 
tiff (not being ſerved with proceſs to hear judgment) and his 
counſel attend, and the defendant with his counſel do. not, the 
plaintiff ſhall have no coſts, as he was not compelled to appear 
without ſervice of a /ubpana to hear judgment, and the defen- 
dant might chuſe whether he would go on to have the cauſe 
heard or not. „„ 
It is neceſſary to have an affidavit of ſervice of the /ubpzna 
to hear judgment ready at the hearing, ſo that ſervice may be 
proved if the defendants ſhould not attend; but this affidavit is 
ſometimes not filed till after hearing; for if the defendants at- 
tend it is uſeleſs: but if there be the leaſt ſuſpicion of the de- 
For 1 fendant 
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ſendant's counſel not appearing at the hearing, the affidavit of 
ſerving the /abpæna ought to be filed before the hearing ; for the 
court may refuſe to give judgment for want of the affidayit 


The affidavit may be in this ſorm: 
Between A B, complainant, 
1 | C , defendant. 
* In Chancery, * 5 . 
E F of, Cc. maketh oath, That he this deponent did on 
the —— day of laſt paſt petſonally ſerve the ſaid defen- - 


dant with a /ubpena ifſuing out of and under ſeal of this ho- 


nourable court, by which ſaid /ubpzna, the ſaid defendant was 
required to appear in this honourable court the day of 
— now laſt paſt, to hear judgment the —— day of —— 
aforeſaid, at the ſuit of the complainant above named, by deliver. 
ing the body of the ſaid /ubpzxna to the ſaid defendant under 
feal as aforeſaid. | | : 
et i RE | | _- Sworn,” Sc. 
Where an infant is defendant, the affidavit of ſervice to hear 


judgment muſt be, that the guardian was ſerved, not the infant, 


and this, (as it ſeems) though the infant be above fourteen, or 


want ever ſo little of twenty-one ; and the ſerving the infant is 


not good, for non conſtat, but the infant might be in his cradle; 
or ſhould it appear by the bill that he is near twenty-one, yet, 
being not able to defend himſelf, the ſervice muſt be on the per- 
ſon appointed by the court to defend him. 2 P. Will. 643. 

A defendant abſconding to avoid being ſerved with the ſabpœna 
to hear judgment, ſometimes occaſions an application to the 
court to ſubſtitute a ſervice upon the clerk” in court; but if he 
be likewiſe out of the way, and nobody attends at his office, as 
the orders for ſervice are diſcretionary, the court will, upon ap- 


P lication, make an order that ſervice upon the ſolicitor be good 


ervice, a copy of ſuch order being at the ſame time left at the 
defendant's laſt place of abode with ſome of the family. 2 Ve- 


fey» 23. | 


* 


| Hearing of the Cauſe. 


x id HE pleadings being regularly fled, publication duly 
paſſed, and the cauſe ſet down for hearing, and procels 


ſerved to bring in the party to hear judgment, the ſuit comes in 


rotation to be heard before the Lord Chancellor or Maſter of 
the Rolls. e | 
The regiſter, on the eyening previous to the hearing of the 


cauſe for the enſuing day, uſually makes out a paper of __ 
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which ſtand next for hearing; one copy whereof is fixed up in 
in the Six Clerks office : There are generally twelve cauſes in 
each paper, and very rarely it happens that the paper is gone 
through in one day. The laſt cauſe, if it happens to be called 
on, is always privileged, that is, neither party can be obliged 
to pay coſts of the day for not attending when called on, the 
ſame being never ſtruck out of the paper for non-attendance. 
The regiſter's book of cauſes, pleas, demurrers, exceptions, c. 
is always open in othce-hours at the Regiſter- oſſice for the inſpec- 
tion of all perſons to inform themſelves, if a cauſe is ſet down 
to be heard, how far the ſame ſtands out of the paper, and 
when likely to come on to be heard. | | 
The cauſe then being ſet down, and ſtanding in the paper 
for hearing, the clefks in court and; ſolicitors on both ſides are 
to attend the court with the pleadings, in order that the ſame 
may be read as occaſion requires; and the ſolicitors on each fide 
muſt take care to have the pleadings and other records ſigned by 
the reſpective ſix clerks ; this their clerks in court will procure, 
upon application for that purpoſe ; for if they. fail herein, and 
the ſix clerk in open court inſiſts the office copies not ſigned 
ought not to be read, the cauſe will be ſtruck out of the paper; 
ſor by the orders in Chancery, © No copies of bills, ariſwers, 
or other record, ſhall be delivered out of the office, before it be 
ſigned by the proper fx clerk to whom it belongs, with his pro- 
per hand-writing, or by his deputy in his abſence. Nor ſhall 
any copy not ſigned be made uſe of in court, or before any 
Maſter ; which all clients are to take notice of, to the end they 
may be prepared with ſuch copies at the hearing of the cauſe.” 
Ord. Chan. 104. 5 M | 
The method of hearing cauſes in court is generally thus: The 
parties on both ſides appearing, one of the junior counſel for the 
plaintiff opens the bill, and another for the defendant open the 
anſwer z after which the plaintiff” s ſenior counſel ſtates the caſe, 
and the matters in iſſue, and the points of equity ariſing there- 
from; and then ſuch depoſitions as are called for by the plain- 
tiff 's counſel are read by one of the fix clerks if the cauſe is heard 
in Weſtminſter Hall, or by the ſolicitor or his clerk. if heard in 
Lincoln c- Inn Hall; and the plaintiff may alſo read ſuch parts of 
the defendant's anſwer as he thinks material or convenient *. 
When the evidence or proofs in the cauſe are gone through, the 
reſt of the counſel for the plaintiff ſupport by their arguments 
_ thoſe of the leading counſel in the cauſe ; the defendant's coun- 
ſel then go through the ſame form of proceeding in defence of 


Note, On a trial at law, if the plaintiff reads any part of the defendant's anſwer, 
he muſt read the whole of it; for by reading any uf it, he ſhews a reliance on the 
truth of the defendant's teſtimony and makes the whole of his anſwer evidence, 
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their client, except that they may not read any part of his al- 
{wer : the counſel for the plaintiff are then heard in rep Ply, and 
conclude the argument. The counſel on both ſides being fully 
heard, the court pronounces the decree, the minutes of which 
are taken down, and frequently read openly in court 51 the 

regiſter. And. \ | 

Either party may take a copy of the minutes of the decree 
from the regiſter, if it is apprehended he hath made any miſtake, 
or the court hath been led into error from wrong information 
and miſapprehenſion; and in that caſe the decree, as the ſame. 
appears in the minutes, may be rectified, on application by mo- 
tion or petition for that purpoſe. | 

Tf the defendant or his counſel do not appear at the day of 
hearing, on affidavit being made that he was ſerved with proceſs 
to hear judgment, the cauſe is to go on, viz. the bill is opened, 
and the beginning of the defendant's anſwer read; and if the 
matter appears plainly for the plaintiff, the court will make ſuch 
decree as the plaintiff's counſel prays : But a day in ſuch caſe is 
always by the court given to the defendant to ſhew caule to the 
contrary againſt the decree fo pronounced, commonly with theſe 

or the like words, viz. 

And this decree is to be binding to the d: fendant,, unleſs he being 
ſerved with a ſubpoena 7 ſhea cauſe again}. the ſaid decree ſhall at 
the return thereof ſhea unto this court good cauſe to the contrary : but 
| before he in admitted to ſbeau ſuch cauſe, he is to pay unto the plaintiff 
his coſts of this day's attendance, to be taxed by the Maſter,” And 
the decretal order is to be drawn up accordingly z and before he 
is admitted to ſhew cauſe againſt it, he ſhall produce a certifi- 
cate from the plaintiff 's attorney in court, that the coſts are paid, 
or an affidavit of the tender and refuſal; after which he may 
petition that the cauſe may be ſet down again to be heard. 

The decree n, caſo being drawn up, paſſed, and entered with 
the regiſter, the plaintiff ſues out a /bpena againſt the defend- 
ant to ſhew cauſe againſt the decree, and ee him therewith, 
as in other ſubpenas ; but this writ being a ja: dicial proces, it 
muſt and always is made returnable in term- time; if it ſhould 
be made returnable out of term, or at any of the ſeals, as was 
once done, it would be ſet aſide for being irregular : the words 
of the ſubpena ate to ſhew caule according to the order of the 
court, bearing date ſuch a day and year, Cc. 5 

There is no prefixed time for the fervice of the fabpeenis nor 
how many days notice the defendant is to have between the fer- 
vice and the day to thew cauſe; it were to be wiſhed that it might 
be as in caſe of /ibpenas to hear judgment: though indeed 
where the decree is made at any of the days of cauſes within the 
ſeais after term, there the party has tim ely notice to ſhew caulez 


but when the decree is pronounced in term- TO the Party, if 
| the 
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the /ubpena is made returnable the ſame term, as it may be, has 


but a very few days left to ſhew cauſe againſt the decree, and is 


ſometimes ſtraitened to do it. | 3 
If the defendant ſubmits to the decree unleſs cauſe, then upon 
an affidavit of the ſervice of the ſubbœna to ſhew cauſe, and upon 
a certificate from the regiſter that no cauſe is ſhewn, the plaintiff's 
counſel move to make the decree abſolute on the affidavit and 
certificate, which is a motion of courſe. 1 . 
If upon the hearing the plaintiff doth not appear, the defend- 
ant upon making an affidavit of being ſerved with a /ubpzna to 
hear judgment at the plaintiff's ſuit (except the cauſe was ſet 


down at his requeſt), the plaintiff's bill ſhall be diſmiſſed with 


colts. 3 NE | 
If the party who procures a cauſe to be ſet down for hearing, 


is not ready to hear it at the day, but deſires it may ſtand over 
to another day, he muſt ordinarily pay the other party, who ap- 
pears, his coſts of the day, if the court ſces fit to indulge him 


with a further day; and where a cauſe is ordered to be ſpeeded, 


or heard in ſome ſhort time, at the requeſt of either party, he is 


commonly directed to do every thing gratis on his part, to bring 


his cauſe on to a ſpeedy hearing. | 3 1 
Croſs cauſes between the ſame parties are generally continued 
to be brought on to, be heard together, at the requeſt of either 
party, by motion or petition, of courſe, if the anſwer in the croſs 
cauſe come in before publication paſſes in the original cauſe *, 
or in convenient time before the original cauſe is ſet down, or 
comes on to be heard. This chiefly depends upon the vigilance 
and attention of the plaintiff in the croſs cauſe; for where the 
defendant in the croſs cauſe is in contempt for not putting in an 
anſwer to the croſs bill, the plaintiff in the croſs cauſe (defendant 


in the original cauſe) ſhould move to enlarge publication in the 


original cauſe until a fortnight after the anſwer comes in to the 
croſs bill, which, upon ſpecial motion, will be in moſt caſes 
granted : if this precaution be not obſerved, the original and 
croſs cauſes cannot be brought on together (the courſe of the 
court being in ſuch caſes not to ſtay proceedings, but publication 
only.) Pract. Reg. 188. 2 Veſ. 336. 1 Ath. 21. 201. : 
So if the plaintiff in the croſs cauſe, after publication paſt in 
the croſs cauſe, as well as in the original cauſe, or if both cauſes 
are ſet down for hearing, negleCts to ſerve proceſs to hear judg- 
ment; in all or either of theſe caſes, the original and croſs cauſe 
cannot be brought on to be heard at the ſame time, except the 


Note. The anſwer to a croſs-bill ſhould always be got in before publication poſfes N 


in the origit al cauſe, unleſs the plaintiff in the croſs cauſe means to reſt his defence 
upon the diſcovery ariſing out of the defendant's anſwer, and io go to hearing upon 
the depoſitions taken in the original cauſe, or to examine only to points, not examined 
o in the original cauſe. 3 Px Alm. 9, 10. 5 IT 2 of : 


adverſe 
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_ adverſe party conſents. Sometimes the croſs bill is filed ſo late, 
that publication has paſſed in the original cauſe, and then it is 
- uſual to ſet down the croſs cauſe upon bill and anſwer; and it 


. cauſe, if the croſs cauſe hath acquired priority in the paper of 
cauſes, or vice ver/a, when both cauſes are ſet down for hearing, 
and proceſs ſerved to hear judgment in each, to move for leaye 
to bring forward his cauſe (if neceſſary) that both original and 

, croſs cauſes may come on to be heard at the ſame time, or that 

the croſs cauſe or original cauſe (as the caſe may be) may ſtand 
adjoutned, ſo that both cauſes may come on to be heard toge- 
ther. Upon an application of this ſort, it may be neceſſary to 
add a requeſt that the depoſitions taken in the original cauſe may 
be read at the hearing of the croſs cauſe, 26 fic e converſo. This 

is generally the caſe where both cauſes are ſet down, the one 


ſet down is appointed to be heard; otherwiſe it ſhould ſeem, that 
if the court indulges the party in ſuch an application made upon 
the day whereon the cauſe ſtands in the paper for hearing it, 


between the ſame parties touching the ſame matters, the depoſi- 
tions taken in one cauſe may (by order) upon the hearing be 


evidence is admiſſible to explain, confirm, or contradict what ap- 
pears upon the face of an agreement, deed or will, and in what 
. caſes not ;—fourthly, The ſufficiency and diſability of a witneſs; 


will not z---fixthly, The examination of witneſſes to the credit 
of a witneſs already examined ;---ſeventhly, The examination of 
a witneſs viva voce at the hearing. — And firſt, 


becomes in ſome caſes, expedient for the plaintiff in the original 


preceding the other, and ſome other cauſes intervene. A mo- 
tion of this nature ſhould precede the day whereon the cauſe firſt 


would be upon payment of coſts of the day, viz. 5 l. 
If there be ſeveral ſuits here, which are merely croſs cauſes 


uſed in the other. Px. Alm. 23. 

It will be now neceflary to conſider the proofs admitted in 
evidence in this court upon the hearing of the cauſe; under 
which head will be conſidered, firſt, In what inſtances the depo- 
ſitions of witneſſes may be read in evidence at the hearing; —ſe- 
condly, In what they may not; —thirdly, In what caſes pard 


—fifthly, What will be admitted generally as evidence, and what 


M — — py — — — —_— —_— 
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In what Inſtances Depeofitions may be read. [ 

FI HE copies of all depoſitions of good witneſſes, regularly 4 
taken in the cauſe after anſwer, and duly kept, publiſhed, 95 


and ſigned, may ordinarly be read as evidence at the hearing; 10 t. 
if there be ſeveral ſuits, which are merely croſs cauſes my 
| „„ 6 8 the 
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| * 

che ſame parties, touching tlie ſame matters, the depoſitions 
taken in one cauſe may (by order) upon hearing be uſed in the 
other: ſo where there were croſs cauſes, publication being 

aſſed in the firſt, but not in the ſecond, an order was had that 
the depoſitions in either cauſe might be uſed in both; yet it was 
* {aid that the depoſicions in the firſt could not be read in the ſe- 
cond cauſe : if it appear to the court that there has been. a bill 
and anſwer, though they be gone off the file, yet the court will 


allow depoſitions taken in that cauſe to be uſed in another. Pra#?. 


Reg. 15 2. 1 Chan. Caf. 237. Pract. Reg. 153. 

A motion was made that depoſitions in the croſs cauſe might 
be read on the account directed on the original cauſe z for though 
the croſs bill was diſmiſſed, that does not vary the truth of the 
depoſitions, and the Maſter of the Rolls granted it, ſaving juſt 
exceptions. 2 Fe. 579. 

D pon offering the depoſitions of the plaintiff to be read, it was 
objected, that the plaintiff 's own depoſitions could not be read; 
foraſmuch as he was a party claiming under the will in contro- 
verſy, and ſo could not be a witneſs for the will; and Sir Jo- 
ſebh Jekyll cited Tilly's caſe, where one was examined as a wit- 
neſs, who at that time was no ways concerned in point of inte- 
reſt, but afterwards became iutereſted; and at a trial at bar in 
this caſe, the judges of C. B. ſent à judge to the court of B. R. 


for their opinion in the point, who held, that the depoſitions 


could not be read; for that the witneſs himſelf was living, and 

he himſelf could not have been a witneſs at that time viva voce, 

becauſe he was then intereſted. Salk. 286. | 
But the Lord Chancellor, in the principal caſe, becauſe the 


witneſs was a good witneſs, and dilintereſted at the time of the 


depoſitions. taken, and this being in the nature of a bill of re- 


| vivor to have the benefit of the proceedings in which the plain- 
tiff was examined, admitted the plaintiff's own depoſitions to be 


read, 1 P. Will. 289. 2 Att. 615. Note, In courts of law, 
if a ſubſcribing witneſs to a bond happens to be afterwards re- 
preſentative of the obligee, and is forced to bring an action, 
the plaintiff can never be examincd there, it being impoflible 
but the rule is to ſuſier his hand to be proved in like manner as 
it he had been dead. 2 Pe. 42. | 


90 where a witneſs was examined before the hearing, while 


hc was intereſted, but after the hearing ſhe releaſed her intereſt, 


and was again examined before the Maſter, and her depoſitions 


b-tore the Maſter were allowed to be read. 2 Vern: 472. 

_ A witneſs examined at a former trial of an iſſue between the 
[une parties, and who had been examined in the cauſe, dies; not 
o his depoſitions may be read, but what he ſwore at the former 
ti may be given in evidence. 2 P. Will, 563. | 
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Depoſitions in one cauſe may be aſe 4 in a croſs cauſe without 
motion; and where one party obtains an order, the other may uſe 
the ſame without motion. 

So where either plaintiff or defendant obtains an order to uſe 
depoſitions in another cauſe, the adverſe party may likewiſe uſe 
the ſame without motion, unlefs he be, on ſpecial reaſon ſhewed 
to the court, inhibited by the ſame order ſo to do. Ord. Chan, 

134. 
Tg a caſe where 0b examine, the queſtion i is not, 
whether any /cintilla of evidence is given, but whether mate- 
rial evidence, ſuch as a court or a jury, would lay weight on? 
So in this court the office of judge and jury is veſted in this 
court on hearing the cauſe; and if the court thinks there is no 
material evidence againſt that defendant from the nature of the 
fact affecting Kms” or from the credit of the witneſs who has 
ſworn it, his depoſitions will be read; otherwiſe the defendant 
would be cut off from having the benefit of this witneſs, merely 
from the ill practice of the other fide : ſo where a co-defendant 
has examined witneſſes, and fo far has judged: himſelf concerned 
in. intereſt, that his evidence ought not to be read ; yet if there 
appeared any colluſion between the plaintiff and that co-defend- 
ant, that would not prejudice the party who would call him; or 
if there was any ground to ſuſpect it, it ſhould ſeem that not. 
withſtanding the examination of witneſſes by him, his depoſitions 
thould be "read in evidence. 2 Fc. 223. fer Lord Hardwick; 
decided in the caſe of Dixen v. Parker. 

The witneſs had been examined before appearance; the de. 
fendant appeared and anſwered. The witneſs ſurvived eightcen 
months. The depoſitions had been publiſhed purſuant to an 
order, defendant conſenting; a motion had been made, before 

the Maſter of the Rolle, to ſuppreſs the depoſitions, but refuſed 
on account of defendant's conſent, upon which the plaintiff now 
inſiſted it ſhould be read. Lord Chancellor ſeemed of on 
it ought not. 1 2rown 84. 

Depoſitions taken in the court of Admiralty have been read in 
this court at the hearing. Tcth. 192. 

Depoſitions in an ancient cauſe between other parties, ar 


ſometimes allowed to be read, even againſt one that claims not J 
under any of the parties: but depoſitions in a cauſe between 
other parties, though touching the ſame matters, are not to be Wi « 

read, unleſs by ſpecial order. 1 Chan. Ca. 73. Px, H. Ch. 18. b 

The examinations of witneſſes after appearance, and before t 
anſwer, are only de bene ; yet if any of them die beſore the te 

defendant has anſwered, their depoſitions ſhall ordinarily be 0 


made ule of either here or at law, elle not. Px. Alm. 22. 1 


3 "of 371) 


In what Inſtances Depoſitions may not be read, 


| HERE a bill cannot be read at law, the depoſitions in 
| the cauſe cannot be read, either there or in this court; 
wherefore if a bill be diſmiſſed for irregularity, as, that the party 
comes by revivor, when he ſhould come by original bill, ſo that 
in truth there never was regularly any ſuch cauſe in court, and 
conſequently no proceſs, the depoſitions in the cauſe cannot be 
uſed ; for the bill could not be exemplified, nor uſed at law: 
but if a cauſe be diſmiſſed, becauſe the matter is not proper to 
be decreed ; yet the teſtimony of a fact proved in ſuch cauſe, 
may be uſed as evidence to that fact, between the ſame pm ties, 
whenever it ſhall! come in queſtion again. 1 Cha. Caf. 175. 

fit appears a witneſs has depoſed falſely in part, as where his 
depoſitions contain manifeſt contrarieties in any material point; 
his depoſitions are wholly to be rejected; ſo depoſitions in a cauſe 
to perpetuate the teſtimony of witneſſes, ſhall not be made uſe 
of, or given in evidence againſt any, other than the defendants 
who were ſubpoena'd to defend it, or ſome claiming by or under 
him or them on intereſt which accrued after the bill preferred: 
ſo alſo the proofs made before anſwer upon a certiorari bill, are 
not to be made uſe of at the, hearing ; for they are only to give 
the court juriſdiction, and the defendant could not then examine. 
any thing on his part. Pr. H. Ch. 18. Cl. Tut. 16. Px. Am. 
4. Toth. 189, 190, 191, 192. Pr. H. Ch. 8. 

Note, If a witneſs refuſe to be croſs-examined, it is a good 

cauſe of exception to his depoſitions. Cl. Tut. 9. 
Depoſitions in a cauſe between other parties, tho' touching the 
ſame matters, are not to be read, unleſs by ſpecial order; neither 
are depoſitions in other courts without ſuch order, nor then, if any 
of thoſe depoſitions that were taken after publication paſſed 
herein; ſo, though a /ubpena to rejoin be ſued out, yet if the 
ſame be not ſerved, no proofs are to he made uſe of at the hearing, 
but the cauſe muſt be heard upon bill and anſwer. Pr. H. Ch. 
18. Pract. Reg. 156. 

The depoſitions of new witneſſes upon a bill of revivor, after 
publication, may be read in this court; but an iſſue having been 
directed, and the witneſſes aged and infirm, the court may, ac- 
_ cording to the prayer of the bill of revivor, give leave that they 
be examined, and that 'their depoſitions may be uſed at the 
trial, in caſe the witneſſes die: ſo proofs or evidences of mat— 
ters not in iſſue, which go to the very right of the thing, may be 
offered at the hearing z aud though the court will not decree 
upon a matter not in iſſue, winch the other has not an oppor- 
tunity of examining to, yet it will not decree againfi what it ſces 
to be the mere right, but will ſometimes order chat matter to be 

3 | tried 
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tried by an iſſue at law, and decree thereupon. 1 Chan, Caf. 80. 
2 Chan. Caf. 3. 196. BE gs 
It was moved to ſuppreſs depofitions, becauſe they had been 
taken before the Maſter upon the ſame matter upon which the 
witneſs had been examined in chief, without a ſpecial order for 
I | the re- examination. VVV 
1 | Lord Chancellor: A witneſs is not to be re-examined before 3 
Maſter, upon the ſame interrogatory upon which he has been 
examined in chief; yet, I ſhould have thought upon a ſubſtan. 
tially different interrogatory he might ; but I find it cannot he 
done without leave; this was laid down in Browning v. Barker 
in 1774 by the Lord Chancellor and Mafter of the Rolls: if the 
intcrrogatory miflead the witneſs out of the matter in iſſue, the 
interrogatory muſt be ſuppreſſed, and the depoſition falls with 
it; as to other matters you may except before the Maſter : but 
it appears, the examination, if to the ſame matter, muſt be by 
order, otherwiſe it is practiſing upon the witneſs : motion was 
granted. Sawyer v. Bowy*r, 1 Brown's Chan, Rep. 388. Prad. 
Neg. 165. | | 5 | 
Depoſitions of one defendant are not to be read for anothes 
where the former is concerned in intereſt, and a decree may be 
had againſt him; ſo on an objection to competency, they are 
never read; but if to credit only, they may be read, and left to 
the conſideration of the court. 2 Fef. 219. Ibid. 
Depoſitions taken in a cauſe wherein father is tenant for life, 
cannot be read againſt the ſon, tenant of the remainder in tail; ſo 
depoſitions in another cauſe. in which the matters in queſtion wee 
not in iſſue, ſhall not be read; ſo likewiſe depoſitions taken in a 
ſuit between other perſons, are not to be given in evidence, for 
there is no opportunity to crofs-examine : depoſitions likewiſe 
taken in a cauſe where the plaintiff's father was a party to tae 
ſuit, being in all matters the fame, his father being only tenant 
for life, thoſe depoſitions could not be read againſt him; for the 
advantage ought in all cafe:, to be reciprocal : and where a cauſe 
is diſmitied, the matter of it not being proper for equity to de- 
cree, yet the fact in this caſe being proved, may be uſed'as evi 
| dence between the ſame parties, whenever it ſhall come in quel- 
tion again: but when a cauſe is diſmiſſed, not upon this ground, 
but for irreguiarity, ſo that in truth there was never regular! 
A any ſuch cauſe in court, and conſequently no proof, thoſe proof 
cannot Le uſed: for proofs cannot he exemplified without bil 
and anſwer, nor can they be read at law, unleſs the bill upon 
which chey were taken can be read: no depoſitions ought to be 
allowed which were not taken in a court of record; and tht 


0 
| | ir 
are like examinations of witneſſes; fo that although the de- tr 
tendant may read what he will, yet the oiher ſide may read the d 
u holt after wards. | | 


Nite 
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Note, Exhibits proved by depoſitions muſt be ſhewn at the 
hearing, if the party would have any benefit by them. 
| Depoſitions taken in a former cauſe cannot be read in another 
cauſe againſt one who does not claim under the party agaiaſt 
whom they were taken {unleſs by ſpecial order); but if a legatee 
brings a bill againſt an executor, and proves aſſets, another le- 


gatee, though no party, may have the benefit of thoſe depo- 


ſitions. 1 Vern. 413. N | 
Where a witneſs's depoſitions on the one fide, contradict his 


depoſitions un the other, it is the courſe to order him to attend 


the court to explain himſelf, otherwiſe his depoſitions ſball be 
ſuppreſſed. Char. Cof. 298. | Br ; 
Mete, Copies of depoſitions are not be recorded or exemplifi- 
ed. 2 Cha. Kep. 36. | f 


n what. Caſes Parol Evidence is admiſſible to explain, 


confirm, or contradict, what appears on the Face of an 
_ Agreement, Deed or Will; and in what Caſes not. 


T ſeems to have been agreed as a general rule, even before 
the ſtatute of frauds and perjuries, that no parol evidence 
could bz adiaitted to controul what appeared on the face of an 
agreement, deed, or will, not only from the danger of perjury, 
but from a preſumption that whatever the parties had at thar 
time in contemplation was all reduced into writing. 5 Co. 68. a, 
b. 8 Co. 155. 4. Kelw. 49. | 
But this rule has received a relaxation, eſpecially in courts of 
equity, where a diſtin tion has been taken between evidence 
that may be offered to a jury, and to inform the conſcience of 
the court; viz. that in the firit caſe no ſuch evidence ſhould be 
admitted, becauſe the jury might be inveigled thereby ; but that 
in the ſecond, it could do no harm, hecauſe the court were 
judges of the whole matter, and could diſtinguiſh what 
weight and ſtreſs ought to be laid on ſuch evidence. 2 Fern, 
8. 337. 025, | 7 
f Bur with delpect to records, it ſeems a general rule, that no- 
thing can be admitted, tho' ſworn by witneſſes of the beſt ere- 


dit, to contradict them; for being things of the greateſt credit, 


they can only be queſtioned by matters of equal notoriety with 
themſelves. 1 Vern, 369. * | 

A. B. being ſeiſed in fee of a real eſtate as heir on the part 
of his mother's mother, and being alſo ſeiſed in fee of a ve 
{mall eftate as heir to his own father, deviſes all theſe lands to 
truſtees and their heirs, in truſt to pay. ſeveral annuities and 
charĩties; after payment of which, he deviſes the reſidue of the 

| | B 
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rents and profits of the premiſes to his own right heirs of his 
mother's fide for ever; and the queſtion was, who ſhould be 
entitled to the reſidue of the rents and profits, whether the 
heir of the mother's father, or the heir of the mother's 
mother ? 
1ſt. It was inſiſted, that parol proof ſhould be read as ex- 
planatory « of the teſtator s intention. | 
To which it was anfwered, that the parol proof might be | in 
ſome caſes allowed as to verfonal eſtate, as was done in the caſe 
of Fave v. Fave; yet in the caſe of land, where the ſtatute re. 
quires the will ſhould be in writing, chere ought not to be any 
parol proof: and therefore in the caſe of Strodę v. Lady Ruſſel 
and others, where the deviſe was of lands out of ſettlement, the 
Houſe of Peers would not allow any parol proof; further, the 
title of the deviſee muſt depend upon the words of the will, 
otherwiſe no counſel that ſhould ſee the will, would be able 
to give a decree thereupon. 1 Hern. 30. 2 Vern. 621. Ren 
in Chan. part 3. fol. go.» folis Edition. 
But the Lord Chancellor ſaid, chat the reaſon of this was, 
becauſe the ſettlement ſhould be produced; without the pro- 
ducing of which, the lands were to be preſumed free from an 
ſettlement ; and though Faves caſe was only of a at 
eſtate, yet the ſame being above the value of what one might by 
parol diſpoſe of (for it was a great perſonal eſtate), it ſeemed 
within the reaſon of a deviſe of land. 
However, that in this caſe, parol evidence of what the teſta⸗ 
tor ſaid, or directed, when he ordered the will to be made 
might be admitted; as where one having two ſons, both . 
Jobn, deviſed land to his ſon John, there parol proof was ad- 
mitted to ſhew which ſon Fohn the teſtator meant, and yet ad- 
| ditio probat minoritatem; ſo if there were two perſons both nam- 
ed I. S. of Dale, and 1 ſhould deviſe my land to J. S. of Dale, 
parol evidence would be admitted in ſuch caſe, to prove which 
J. S. of Dale was intended by me; and for the ſame reaſon in 
the principal caſe, there being two heirs of the mother's fide, 
biz. one who was heir of the mother's father, and the other 
heir of the mother's mother, the court might well admit parol 
evidence, to ſhew winch heir of the mother's fide was intended, 
3 Co. 63. ws 
Upon which two Fm ele were read, proving, that at the 
time of making the will, the teſtator declared the heir of his 
mother's mother ſhould have his eſtate, becauſe it came from 
thence. 
So where one makes a will and an executor, and gives a le- 
gacy of 500. to the executor, but makes no diſpoſition of the 
furplus, parol evidence of the intention and declaration n the 
te ator 


* ” . 
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teſtator touching the ſurplus is admiſſible &; and the ground of 
its admiſſibility is, that it is adduced to rebut a preſumption 
raiſed againſt the legal title of the executor +; ſo alſo parol 

| | | evidence, 


* Tbid. 210, Note, The reſult of the many caſes, whether an undiſpoſed ſurplus 
ought to go to the executors or pext of kin, appears to be this: By law the appoint- 
ment of an executor veſts in him all the perſonal eſtate of the teſtator not otherwiſe 
diſpoſed of; but wherever courts of equity have ſeen en the face of the will ſufficient 
to convince them that the teſtator did not intend the executor o take the ſurplus, 
they have turned the executors into truſtees, for thoſe on whom the law wouli caſt 
the ſurplus, in caſe of a compleat inteſtacy, i. e. the next of kin; as where the ex- 
ecutors are called executors in truſt, or where any other expreſſions occur, ſhewiag 
the office only to be intended them ard not the Lereficial intereſt Primg v. Pring, 2 
Vern. 99.  Ratchfiela v. Careleſs, 2 P. Will, 158. Gra; don v. Hicks, 2 Atk. 18. 
2 Veſ. 91. Lord North v. Pardon, 2 Veſ. 495. So a pecuniary legacy to a ſole ex- 
ecutor affords a ſufficient argument to exclude kim from the reſidue, as it is abſurd 
to ſuppoſe a teſtator to give exprel:ly a part of the fund to the perſon intended to 
take the who/e, Cook v. Walker, (cited) 2 Vern. 676, Joſlin Brewett, Banb. 
112. Davies v. Davies, 3 P. Will. 40. And it is ſettled, (notwithſtanding in the 
caſe of Ball v. Smith, 2 Vern. 675. that the Wife being the executrix ſhail make 


no difference, as appears as well by the caſes mentioned in Farringdon v. Knightly, 1 


P. Will. 545. as by Martin v. Rebow, Bro. Chanc. Rep. 154. So equal pecuniary 
legacies to two or more executors ſhall exclude them from the ſurplus. Petit v. 
Smith, 1 P. Will. 7, and the ſeveral caſes there mentioned. Neither will legacies 
to the next of kin vary the rule, Andrew v. Clark, 2 Veſ. 162. But wherever 
the legacy is conſiſtent with the intent that the executor ſhould take the whole, a 
court of equity will nor diſturb his legal right; and therefore when the gift to the 
executor is only an exception out of another legacy, it ſhall not exclude him from the 
re ſidue, becaule it is neceſſary to make ſuch excepti 11 expreſsly. Griffith v. Ro- 
gers, Prec. Chanc, 231. Hoſkins v. Hoſkins, Prec. Chanc.. 263. Lady Granville 
v. Dutcheſs of Beaufort, 1 P. Will. 114. Jones v. Weſtcomb, Prec. Chanc. 316. 
Newſlead v. Johnſon, 2 Atk. 45. So in Lawſon + Lawſon, 7 Bro. Parl. Caf. 511, 
the ſame principle ſeems to have prevailed. So a legacy to one only of two cr more 
executors ſhall exclude-neither from the ſurplus, becauſe the teſtator might iutend to 
ſuch one a preference pro tanto. Coleſworth a. Brangwin, Pre. Chan. 323. Maſon 
v. Hawkins, 4 Bro. Parl. Caf. 1. Johnſon v. Twiſt, (cited) 2 Veſ. 167. Biſhop. 
of Cloyne v. Young, 2 Veſ. 91. Wilſon Ivatt, 2 Veſ. 166. The ſame rule and 
reaſon holds, where ſeveral executors have unequal pecuniary legacies. Braſbridge v. 
Woodroffe, 2 Atk. 69. Bowker v. Hunter, Bro. Chan. Rep. 328, although in the 
laſt caſe Darwell Y. Bennet, 2 Vern. 677. Bailey v. Mead, Prec. Chanc. 92, and 


2 Vern, 361, and Vachell v. Jefferies, t'rec. in Chanc. 169, and 1 Bro. Parl. Caf. 


167, were objected as authorities againſt the determination. Then as to ſpecific lega- 
cies, it is determined chat a ſpec.fic legacy will exclude a ſole executor. Randall v. 
Bockey, 2 Vern. 425. Southcot Y. Waiſon, 3 Ack. 226, and alſo that diſtinct ſpe- 
Gfic legacies of unequal value to ſeveral executors ſhall not exclude them. Blink» 
horne v. Feaſt, 2 Vel. 27, and the language of Lord Hardwicke in Southcot v. 


Watſon, treats ſpecific and pecuniary legacies as itanding preciſ-ly upon the ſame 


ground in queitions of this nature, — however no caſe occurs in the books in which 
ditin ſpecific legacies of equal value o ſeveral exccutors, have excluded them from 
the ſurplus 3 and the argument which ſupports this rule as to pecuniary, certainly 
does not apply with equal force to ſpecific legatees, ſince it is very probable that a 


teſtator may with to dittribute ſpecific quantides of ſtock, or particular debts, &c. Sc. 


amongſt his executors in ſome particular manner, although equally in point of value, 
and was inſtantly with an intention that they ſhould take the ſurplus. Shrimpton v. 
Stanhope, (cited 3 Atk. 230.) is not a caf- of diſtin& ſpecific legacies, for it appears 
from Reg. Lib. B. 1736, fol. 104. that che teſtator there gave ſome ſpecific legacies - 
to a man and his wife jointly, whom he alſo mage his executors. And fo, in Willis 
v. Bray, Barnard. 61, and theſe caſes therefore ſeem like legacies to a ſole execu.or. 
2 P. Will. 2 10, Cox's edition, in notes. | 
＋ Lady Granville v. Ducheis of Beaufort, ibid. 114. Littleburgh v. Buckley, 2 
Vern. 77. Batchelor v. Searle, 2 Vern. 736. Rachficld v, Careleſs, 2 P. Mm. 
| B b4 158. 
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evidence, when concurring with a conveyance, and only 10 re. 
but a pretended reſulting wells was admitted to ſhew the j inten- 


tion of the party ®, 


The general rule is, the beſt evidence ſhould be given that 


the nature of the thing will admit ;; and therefore as to all deeds, 


writings, and letters, they muſt be proved, unleſs under certain 
circumſtances; as when they are ſhewn to be in the adverſe 
party's hand, for then you will be permitted to prove the con- 
tents ; if ſhewn'to be deſtroyed, you may then read reaſonable 


proof of the deſtruction, and parol evidence of the contents, 


Per Lord Hardwick?'s dec. in Cole v. Gibbon, 1 Ve. 50 5. 
80 on a bill to ſupply the loſs of a deed charged to be in de. 


fendant's hands, though a ſtrong caſe, (as urged for the plain- 


tiff) for making an immediate decree, yet if the defendant in. 


ſiſt on it, a trial muſt be directed; there being the ſame rule of 


evidence at law on loſs of a deed as in this court; nor is it 
neceſſary to order that the depoſitions of witnefſes ſhould be read 
at law, for courts of law always read them. 2 Ve. 232. 

This court has been in many inſtances more liberal in admit- 
ting parol evidence in the caſe of articles, than it would have 
been in the caſe of deeds— for articles are merely the heads of 
the parties' meaning, and therefore in the caſe of articles, 


meaning mult be reſorted to at all events. Even in conveyances 
the court will receive parol evidence, where the words will ad- 


mit of two meanings. or where the extent is doubtful ; but in 
articles, which are executory, the court has nothing to reſort to, 
but the meaning; and the only caſe in which the court can re. 


fuſc to hear parol evidence as to articles is, where it goes to con- 


tradict flatly the whole ſubſtance of them; and parol evidence 
of thc attorney has been admitted to prove a party to a ſettle- 
ment had notice of a prior incumbrance : for it is impoſſible to 
refuſe, as incompetent, parol evidence, which goes to prove, 
that the heads taken down in writing were contrary to the con- 
current intention of all parties; it is the only way of explaining 
latent ambiguities. So if there be two manors of Dale, you 
muſt make out that fact by parol evidence; and if you go to pa- 
rol evidence to raiſe the anbiguity, you cannot well refuſe it to 
explain ſuch ambiguity : ſo parol evidence of the actual ſituation 


of che ſubjeQ ſpoken of, is introduced into this court to make 


the deed. intellig ible; but if the words themſelves are intelligi- 
ble, there is no [inſtance where -parol evidence has been admit- 
ted to expl ain them into a more vulgar ſenſe, and clzarly into an 


ungrammatical one. 1 Bro. Cha, Rep. 34 dec. ny of 


Shelburne v. Earl of Inchiguin, 


158. Lak“ v. Lake, 1 Wilfon 213. Braſbridge *. Woodroffe, 2 Alk. 68. vnc 
v. Litchficſd, 2 Ak 3˙3. Blu. Khorne v. Teaſt, - Vel. 28. 
1 P. Wms. 113. | | | 


- Parol evidence was admitted to ſhew that though a bond on a 
marriage was for 150/. yet the agreement was for 100/. but in 
this caſe the bill was diſmiſſed, as being a private agreement to 
deceive a material party: the court, notwithſtanding the ſtatute 
of frauds, ſometimes goes into parol evidence, as where the 
ſtatute would otherwiſe be the occaſion of fraud; which was 
the caſe of Walker v. Walker, Dec. 2, 1744; where on a bill for 
performance of an agreement for the ſurrender of a copyhold, it 
was inſiſted, that the agreement was alſo, that the other ſhould 
reciprocally ſurrender his copyhold for the benefit of the deſend- 
ant's ſon; and parol evidence was admitted, as it was ſetting 
up an agreement to be performed on the other part as à con- 
fidecation of the former agreement not to contradict it. 2 Ve.. 
375. Pitcairn v. Ogbourne. 8 | | : 
But parol evidence is never admitted to contradict a written 


agreement, and to ſupport a fallacious private one, entered into 


for the purpoſe of fraud; and there is no inſtance where a 


written agreement on a marriage notoriouſly between the par- 


ties, that this court even admitted evidence to prove a private 
clandeſtine treaty, that the agreement ſhould not avail, what on 
the face it imported to be: however there may be caſes wherein 
courts of law and equity and the rule is the ſame in both) will 
let in circumſtantial evidence to prevent that fraud from taking 
place, which would ariſe from infiſting, that ſomething was got 
into writing, which would deprive the party of the benefit of 
detecting that fraud: as on a bit] for ſpecific performance of an 
agreement, the defendant may inſiſt it has fince been dif- 
charged, by parol between the parties; and that defence will 
be received. id. 5 | 

80 in the caſe of the South-Sea Company v. D'Ohf, where by 
agreement the company were not bound to anſwer for any ir- 
regularity by ſupercargoes, unleſs information was given in two 
months after return home ; the inſtrument was not drawn up 
until on board the ſhip, and in a great hurry, and executed 
there by the party; who when he got out to ſea, and read it 
over, found it was fix months inttead of two; and he brought 
a bill to be relieved againſt that variation in the inſtrument : 
Lord King ſent it to an iſſue; and it was had on a queſtion, 
whether it was the original agreement, it ſhould be two inſtead 


of fix months: verdict was in favour of the plaintiff, that the 


agreement was deſigned to be two months, and a decree in 


conſequence of that, to reheve the plaintiff againſt any difficulty 


by that variation: — this was in fact ſetting up parol evidence 
to contradict the very words of the written agreement; but it 
was conſidered, that the variation would be a fraud, and there- 
tore the court, which was to relieve againſt fraud, muſt admit 
it. 2 ef. 375, Per Sir Jobn Strange, Maſter of the Rolls. 

| On 


C 
1 


4 
i 
1 
7 : 
q ' 
? 
. 
1 
y 
2 * 
( 
1 
1 
l ; 
1 o 
8 
43 
$$ 
Fr 
; 
J N 
1 
1 
* 
4 
dee 
1 
$955 
14 
$ 
5 
43589 
F 3 
3 
1 
1 
„ 
181 
1 


2 r — = — _ — = CR PCPRY = — — 
— —— — rpg — 
ä c „„ 
—— er I 2 HY Dp — 22 — === — 8 — « ng, 


pry 


= — 
— — 
ä 
* MES. 
= FR 3 * 


3 ] k5 ROL EVIDENCE, 
On a bill brought by the next of kin to the deceaſed, againſt 


the executors, for a diſtribution; the executors in their anſwer 
fet forth a clauſe of the will, whereby the teſtator gave the 
refiduum of his eſtate to the poor of the pariſh of K. in county 
IL. It afterwards appeared that this pariſh of K. was not in the 
county of L. but in the county of N; and that the teſtator 
really thought that this re/duum would not amount to above 
ro J. and that he declared fo at the time of making his will; 
whereas it amounted to near 1000 /. | : 
His Honour's opinion was, that parol evidence ought to he 
admitted to help out the deſcription of the pariſh, and that this 
was a ſettled rule in equity; and that therefore the pariſh of FX, 
in county N. were well intitled under the will; but that ſuch 
evidence ought not to be admitted in relation to the quantity of the 
thing deviſed. Barnard's Rep. 118. 1 
Z3o alſo where there was an agreement in writing for taking a 
houſe at 32 J. per annum, and part of the agreement was, that 
the owner ſhould put the houſe in repair; it was afterwards dif. 
covered not to be worth while barely to repair the houſe, but better 
to pull it down ; and therefore without alteration of the written 
agreement at all, the houſe was pulled down by confent of the 
tenant, who was appriſed of the great expence it would be to 
the landlord : and therefore an agreement was by parol only on 
his part to add 8 J. per annum to the 32 J. which he was only to 
give in caſe it was repaired : the tenant brought a bill for ſpecific 
performance, to have his leaſe on the foot of the written apree- 
ment to pay only the 32 /. rent: the defendant by his anſwer 
ſet up the parol agreement, 8 ; | 
Maſter of the Rolls: Such evidence is frequently ſuffered to 
be read, eſpecially to rebut ſuch an equity as now inſiſted on by 
the bill; as where the agreement is in part carried into execu- 
tion, parol evidence is allowed to prove that; or where it is 2 
hard agreement: and the ſingle queſtion being here, whether the 
court ſhould decree a ſpecific performance of the agreement, 
which the plaintiff inſiſts upon, and being ſatisfied from the 
parol evidence that it ſhould not, the court muſt diſmiſs the 
bill. 1 Yern. 240. 2 Veſ. 299. Legat v. Miller. Eden v. La. 
Bute, 7 Bro. Parl. Caf. 204. 441. 1 Vern. 240. Caſ. tenp. 
Talb. 240. 55 EE 
Note, For the plaintiff it was then inſiſted, the court ſhould 
not diſmiſs the bill, but on the general relief prayed, ſhou'd 
make a decree now according to the agreement defendant ſet 
up, though no croſs bill was brought for that purpoſe, which 
had been done often upon defendant's own ſubmiſſion : but 
againft this it was ſaid, (to which the court agreed) that the 
court never made ſuch a decree on the general relief, where it 
was inconſiſtent with the particular relief prayed ; wy it 
| | as 
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PAROL EVIDENCE, 379 
has been done where not inconſiſtent; and the bill was diſmiſſed 
with coſts. 5 1 8 | 

If A. purchaſes in the name of B. A. may be admitted to 

rove that he paid the purchaſe-money, and ſo make it a re- 
ſulting truſt, or truſt by implication of law for himſelf. 
1 Vern. 366. | | | 

So in the caſe of an entry in the book of a ſteward of a ma- 

nor, parol evidence by the foreman of the jury was admitted as 

ood ev dence to ſhew that a feme covert ſurrendered her whole 
eſtate, although the ſurrender upon the roll, and the admiſſion 
thereon, was but of a moiety. 2 ern. 547. 252. 

Parol evidence has been allowed to ſhew a man's intention in 
a will, where the queſtion was, if a legacy ſhould be a ſatisfac- 
tion of a debt due from teſtator to the legatee. 2 Vern. 59 3. 
506. 648. 736. 593. | | p OY 
Alſo parol evidence of the perſon who drew the will, was ad- 
mitted to ſhew what the teſtator intended to paſs by a deviſe of 
his houſehold goods. 2 Fern. 517. Reg. Caf. Abr. 41s. 

I. V. being ſolicited by T. W. and his fiſter to do ſomething 
for them, ſaid, if you will ſurrender your copyhold for the be- 
nefic of R. W. 1 will ſecure annuities to each of you for lives; 
whereupon 7. W. promiſed to ſurrender his copyhold accord- 
ingly; and I V. did actually ſurrender his, charged with an- 
nuities of 5 J. per annum for J. W's. life, and 21. 10 5. for the 
filter. R. V. the defendant to the bill brought by T. V. for the 


annuities, refuſed to pay them, unleſs T. V. will ſurrender his 


own copyhold eſtate purſuant to his promiſe, and inſiſted, 
though there was no written agreement between J. V. and T. 
I. parol evidence may be admitted to prove the fact: the court 
was of opinion, R. W. may be allowed to read parol evidence 
to rebut the equity ſet up by T. W's bill; for the defence ſet 
up by R. W. ariſes from the impoſition of the plaintiff J. W. and 
therefore is not at all affected by the ſtatute of frauds and per- 
quries. 2 Ah. o. | 

There are inſtances where this court has admitted parol evi- 
dence to aſcertain the perſon intended by the teftator, where he 
has been mentioned only by a nick-name ; or where there have 
been two perſons, who have had the ſame chriſtian and ſur- 
name, but there is hardly an inſtance to be found where the 
court has gone ſo far, as to allow parol evidence of the intention 
of a teſtator, where there is only a bank, and ſuch evidence has 
been refuſed to he read. 2 Ath. 240. „ 

B. by his will gives all his real and perſonal eſtate equally 
among his children; and at the concluſion of it directs his ex- 
ecutor to lay out a ſum not exceeding 300 J. in putting out the 
defendant his ſon, apprentice: B. in his life-time lays out 
2000. in putting out the defendant, clerk to a perſon in the 

| navy= 


380 | PAROL EVIDENCE. 
navy-office, and dies/ without revoking his will ; evidence 


was allowed to be read of the teſtator's declarations, that 
p + advancement ſhould be an ademption of the legacy, 3 
E. 77. | | WP | 
Bus notwithſtanding theſe cafes, the courts have been v 
unwilling to admit parol evidence in relation to any thing that 
appears on the face of a will; and it is certain that too much 
caution cannot be ufed in this particular, eſpecially when it is 
conſidered that the ſtatute of frauds and perjuries (which was 
made to prevent perjury, contrariety of evidence and uncertain. 
ty) binds the courts of equity as well as courts of law; as alſo 
that little regard ought in many caſes to be had to the expreſſions 
of the teſtator, either before or after the making his will, be. 
cauſe poſſibly theſe expreſſions might be made by him on pur. 
Poſe to conceal or diſguiſe what he was doing, or to keep the 
family quiet, or for other ſecret motives and inducemants, which 
cannot after his death be found out. 
It has been held, that oath of having ſeen ſuch a deed, is 
not to be allowed as proof thereof, for it may have been forged; 
but the oath ſhould be, that he ſaw it ſealed and delivered. 
Cary Rep. 43. „ 1 a 
A preſbyterian who had three infant daughters bred up that 
way, and had three brothers preſbyterians, makes his will, ap- 
pointing his brother, and alſo a clergyman of the church of 
England, guardians to his three infant daughters, and dies, 
having ſent his eldeſt daughter to his next brother : the clergy- 
man gets the two other daughters into his cuſtody, and places 
them at a boarding-ſchool, where they were bred according to 
the church of England, and brought his bill to have the eldeſt 
daughter placed out with the other daughters : . 2 
The three brothers that were preſbyterians brought their bill 
to have the two daughters delivered to them, offering parol evi- 
dence, that the teſtator directed and declared he would have his 
children bred up preſbyterians; but the court declared that no 
proof out of the will ought to be admitted in the caſe of a de- 
viſe, of a guardianſhip, any more than in the caſe of a deviſe of 
land, 3 P. Will. 51. | 
But in a ſubſequent caſe, on a difference of opinions between 
the guardians of Lord St. John, Lord Hargzvicke ſaid, that as 
to the particular method of education, the court will receive 
parol proof of the intent of the father, receiving all ſorts of 
evidence to govern their direction. 2 Fe. 57. 55 
Upon a grant of an annuity, a bill was filed to redeem, upon 
a ſuggeſtion that it was part of the original agreement, but 
omitted in the deed, from an apprehenſion that it would make 
the tranſition uſurious; and parol evidence was offered to 
prove it Was part of the original agreement, but refuſed to be 
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admitted; the bill not ſtating the omiſſion to have been by 
fraud. Irnbam v. Child, 1 Bro. Chanc. Rep. 92. Vide alſo Ld. 
Portmore v. Norris, 2 Bro. 219. | 

Where a will explains itſelf, no evidence dehors ſhall be ad- 
mitted : ſo collateral proof ſhall not be admitted againſt the ex- 
preſs words of a will, but the intent of a truſt may be ſupplied 
by proof, Per Cur, 2 Mod. Ca. in Law and Equity, 9. 2 

Freem. $2, 5% . SP 

A. deviſed particular land to his executors to be ſold for pay= 
ment of all his proper debts, and gave directions to the perſon 
who drew the will, #o give all his perſonal eftate to his execu- 
tors ; but by miſtake that was omitted, tho? proved by the per- 
ſon who drew the will, 1 

Harcourt, Chancellor, decreed the executors to account for 
the perſonal eſtate, ſaying, he muſt conſtrue the intention of 
the teſtator out of the words of the will, and not upon parol 
evidence: as to the parol evidence of the intent of the teſtator, 
dehers the will, was cited Littlebury v. Buckley : and, 8 Vern. 
Abr. 195. Pl. 25. Gale v. Croft, 12 ann. M. S. Rep. in Dom. 
Proc. | a 

Per Lord Chancellor: Parol evidence in that caſe was ad- 
mitted, becauſe the parol evidence there was an affirmance of 
the rights a common law, in oppoſition to a preſumption in 
equity, that when the executor had a ſpecific legacy, the ſurplus 
was not intended t6 be given to him; but in this caſe the parol 
evidence is 'to control the common law, and give the perſonal 
eſtate to the executor, which is aſſets at common law to pay 
_ debts. | | 
A. poſſeſſed of a conſiderable perſonal eſtate, by will be- 
queathed ſeveral legacies, but gave none to his executor, and 
held clearly, that no parol evidence would be admitted to 
prove that the teſtator did not intend that the executor ſhould 
have the reſidue of his perſonal eſtate, for that this would not 
be to admit evidence to own an implication, but to contradict 
the rule of law, and what appeared on the face of the 
will. Lady Oſborne v. Villiers, Hil. 6 Geo. 2. 2 Eg. Caſes 
Abr. 416. | | 


"Df he Sufficiency and Diſability F a Witneſs. 


HE rules as to evidence are the ſame in equity, as at 
law; and if A. was not admitted, as a witnels at a trial 
there, becauſe materially concerned in intereſt, the ſame ob- 
jection will hold againſt reading his depoſitions here. Manning 
v. Lechmere, 1 Att. 45 3. 


All 


All witneſſes that have the uſe of their reaſon, are to be re, 
_ ceived and examined, except ſuch as are infamous, or intereſteg 
in the event of the cauſe; all others are competent witneſſes, 
though a jury. | | „ | 
. Jnfamous perſons are ſuch as may be objected to proprer delifun, 
as an attainder, judgment or conviction of treaſon, felony, pi 
racy, præmunire, petty larceny, perjury, and alſo a judgment 
in attaint for giving a falſe verdict, or in conſpiracy, at the ſuit 
of the king : theſe are good cauſes of exception to a witneſz 
while they continue in force. So if a man has had an infamous 
judgment, and has ſtood in the pillory for an offence, which is 
.. contrary to the faith, credit and truſt of mankind, as forgery 
was formerly, he cannot be a witneſs in any cauſe; for it haz 
been recently determined upon ſolemn argument, that it is the 
crime that creates the infamy, and rakes away a-man's teſtimony, 
and not the puniſhment for it. Vide for this 3 Black. 370, 2 
Wille 18. | | | | X 
Interęſted witneſſes may be examined upon a voir dire, at a ge. 
neral examination of witneſſes, if ſuſpected to be ſecretly con. 
cerned in the event of the cauſe; or their intereſt may be prov. 
ed after the publication, by examination, which laſt is the only 
method of ſupporting an objection to a witneſs upon the ſcore 
of infamy, for no man is to be examined to prove his own in. 
famy. 4 Infl. 279. ES, 
I) he plaintiff's counſel objected to the evidence of Sir Jab 
» Cheſhire, as his wife is charged with fraud and mal,: practices, 
and as his teſtimony might be, ſuppoſed to go in favour of his 
Lady, by palliating and excuſing her conduct in relation to the 
procuring her huſband to be made a truſtee of the whole legal 
eſtate, under the late Mr. Cozton's ſettlement; and beſides, if 
the court ſhould be of opinion the has been guilty of a fraud, 
ſhe will be liable to coſts, and his evidence will be favourable to 
her with reſpect to coſts, and will be in ſome meaſure againlt 
the rule, that a huſband ſhall not be examined for or againſt bu 

. evife.” Catton v. Luttrell, 1 Alk. 451. 285 ar 
Ihe counſel for the defendant ſaid, the principal queſtion is 
ſuppoſing Sir 7h Cheſhire ought not to be examined where the 
wife is concerned, yec whether the evidence both of him and 
Lady Cheſhire ſhould not be read, as here is a third perſon who 
is greatly intereſted under the ſettlement of Mr. Cotton, and cat 
produce no evidence ſo material as Sir John Cheſhire, who had 
the framing and peruſing of the whole conveyance : and the 
chief caſe relied upon for the defendant, was Tyrrel v. Hat 
where Ward and Milbrubam truſtees through the whole eſtat 
(Sir John Cheſhire being only a truſtee to preſerve contingent It 
mainders), were charged with. fraud, and yet the court af 
King's Bench, upon an ifſue of fraud, directed out of Chat 
cery, admitted them upon ſolemn debate to be examined. 1 
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Lord Chancellor: The reaſon why perſons who at law are 
ut into the fimulcam, are yet admitted as witneſſes, is, that 
they may not be made parties to a cauſe only to take off their 
evidence 3 but notwithſtanding this, if there is ſtrong evidence 
againſt the fimulcum man, that he is particeps criminis, the court 
will exclude him from being a witneſs, | 
When this objection was firſt ſtated, I muſt confeſs I was 
very doubtful, whether the depoſitions of Sir hn Cheſbire and 
Lady Cheſhire ought to be read: but, upon the matter being fully 
diſcuſſed, I am of opinion that the objection goes only to their 
credit, and not to their competency. | 
As to Lady Cheſhire, the objection depends upon theſe con- 
ſiderations, whether ſhe has been properly made a defendant ; 
now I will not ſay, ſhe has been improperly made a defendant, 
becauſe it was neceſſary in order to a diſcovery ; but it was im- 


proper ſhe ſhould be brought to an hearing, for ſhe is no ways 


concerned in intereſt in the event of this ſuit, and conſequently 
no decree can be made againſt her. | 

I will not ſay but there might be care, where it was neceſſa 
to bring ſuch a perſon to hearing : as, ſuppoſe A. ſhould by fraud 


been in truſt only, there might be a decree againſt ſuch a. 
perſon. x | 


But this is a bill brought merely to have a reconveyance from 


the perſon to whom jt is alleged the eſtate is fraudulently and ille-- 
gally conveyed. | Ley 


But if there is no decree againſt Lady Cheſhire, how is it poſ- : 


ſible that colts thould be given againſt her? for if ſhe is no ways 
concerned in intereſt, there can be no decree, 


The conſequence of this is, that the objection goes only to | 


her credit, and not to her competency. *© 

The next conſideration is, as to Sir Fohn Cheſhire; and as I 
am of opinion, that Lady Cheſhire's depoſition ought to be read, 
the reading his depoſition is a conſequence of it; for it would be 
very ſtrange to reject his teſtimony, when there is not the leaſt 
colour to ſay he was concerned in the fraud. e 

I do not know any caſe in this court where a feme covert has 


been guilty of a fraud ſolely, without the huſband, and where he - 


has no benefit at all from it, that he ſhould ſuffer; it would be 
extremely hard to ſay, he ſhould pay colts : I know of no prece- 
dent, nor do I believe the court would do it. 


The depoſitions of Sir hu and Lady Cheſhire read accord- 


ingly. 


A witneſs incompetent being intereſted, may on releaſe given by 


him, whereby he becomes ditintereſted, be examined again; ſo 


2 witneſs at the hearing rejected to be read becauſe intereſted 
: | | when 


- 
- 


obtain a conveyance for his own benefit, where it ought to have - 


k 9 
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when examined, yet on a releaſe given, was sed again be- 
fore the Maſter on the account, and allowed good, on exceptions i 


to the Maſter's report. 


A bankrupt's ſervant was produced i in behalf of creditor 8, to 


prove ſome dealings between his maſter and his debtors, but ex- 
cepted againſt, becauſe the bankrupt had paid him his wages after 


the bankruptcy, fo that is no payment in law. 


Lord Chancellor over-ruled this exception, taking the eyi- 
dence to be good, and conſequently that the evidence was un- 
biafſed ; and faid, If «vas unreaſonable that a ſervant ſhould come 


in awith' the r eft of the creditors*, Humphrey's caſe MS. Rep. 


Note, In this caſe Lord Chancellor ſaid, fair book- - keeping, while 
the trade is in repute and credit, 1s good evidence, but razures 
will abate the credit ; ar.d book-keeping, about the time the bank- 
ruptcy is committed, i8-not evidence, Ncte alſo, On an iſſue out 
of Chancery, to try whether a bankrupt had forfeited the allow- 
ance out of his eſtate by gaming, a creditor no witneſs to prove 
him a gameſter. 1 Strange $07. 650. 

If a man unneceſſarily makes any one a defendant, he thereby 
cuts himſelf off from the beneſit of his evidence, for it is his own 
fault: but where ſeveral are made defendants, it will not hinder 
any one of the defendants. from the evidence of any others that are 
made ſo. Gibſon v. Albert, to Mod. 19. 


In a ſuit to eſtabliſh a former will, A is examined by the then 


plaintiff as a witneſs to prove the ill practices made uſe of in ol- 
taining a latter will; after which; and before the hearing of 
the cauſe, A becomes intereſted (by having a great charge de- 
viſed to him out of the lands in queſtion by the perſon claiming 
under the former will,) and plaintiff in the cauſe; and becauſe 
A was a good witneſs, and difinterefled at the time of the depoſitions 
taken, and the prefent bill being in nature of a bill of revivor of 
the proceedings of which the now plaintiff was examined, Lord 
Comper admitted the nw plaintiff's own depoſitions to be read. 

1 P. Will. 288. Gros and Tracey. 2 Vern. 287. 

Note, In the above caſe of Groſs and Tracey, it was declared, 
that a grantee, when he appears. to, be a bare truſtee, is good evi- 
dence to prove the execution of the deed to himſelf. 

Pariſhioners are no good evidence to prove a charity given to 
the charity, becauſe they are intereſted, as beiny eaſed in the poor 
rates; ſecus, if only a lodger, and one that does not pay to the 
relief of che poor: but a witneſs examined (being deſcribed to be 
of , to the poor of which pariſh a charity was given, mutt 
be intended an hor wel ze, and one liable to pay you rates, uu- 


* Call % and Menc? Prec. in Clerc. 234. FOO On an iſſue out of Charcery, 
one of the witnefles after his dep. fitions taken, became inteteſted, and coufe iling it 
now upog a voie dire, he wa: 10 Ceed, and his acpulitions Were not A Ly be. 
read. 1 ans. hb 101. Ddr v. Lud t eirfuxe 


leſs 
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i the contrary be made to appear. Per Lord Chancellor Par- 
ter, 1 Will. Rep. 599. Note, This was in the caſe of a ſum of 
money given for the clothing of fix poor perſons of the pariſh of 
Endfield,. Modus for tithe milk; it is a good objeQion to a wit- 
neſs, that he is an inhabitant of the pariſh where the modus is 
inſiſted upon; and if he is not in the occupation of any lands 
tithable, it lies upon the other fide to ſhew it. Bunbury 40. 

A bankrupt's wife cannot be examined againſt her huſband to 

profe his bankruptcy ; but may (by ſtatute) touching diſcovering | 
his effects: but the bankrupt himſelf may be examined touching 
his own bankruptcy, by fat. 5 Geo. 1. Ex parte James, 1 P. 
Will. 611. Did. per Lord Chancellor Parker. 
I'S makes his will, and, inter alia, deviſes /ands to A and his 
heirs, in truſt to pay the teflator's heir at lawv 200 J. and there are 
three witneſſes to the will, one of which is A the deviſee. The 
heir brings his bill to impeach the will for want of three credible 
witneſſes, in regard A, the deviſee of the lands, is a party inte- 
reſted : and the queſtion was, whether A was not a good wit- 
neſs, if he aliens the land without covenant or warranty? But 
the court ſaid nothing as to this point, but that the heir ought 
to have conteſted the will at law, and if it had been adjudged 
againſt him there, viz. that the will was good, then he might 
have come here for the 200 J.; wherefore Lord Chancellor Par- 
ter retained the bill for a year, that the plaintiff might have two 
aſſizes to try the will, but the plaintiff to pay A (the SEO 
his coſts. | 1 P. Will. Rep. 557. 

A bare truſtee is a good witneſs for his cęſſui que truſt, but not 
an executor in tru/t*, as he is liable to be ſued by creditors, and 
liable to pay coſts, and conſequently differs from a common 
truſtee : ſo where a truſtee is to account, he ſhall not be allowed 
to be examined as a witneſs in that cauſe. Barnard' Rep. 416. 

It is a good rule at law, that where the plaintiff has made 
many perſons defendants, and the principal defendant calls one 
of the co-defendants to be a witneſs : if the plaintiff cannot give 
ſome material evidence againtt him, he is allowed to be a good 


witnels ; elſe it would be in the power of the plaintiff to take off _ . 


all the defendant's witneſſes in the action: the iame tule obioins 
in equity, and upon the ſame principle. 3 P Wil. Rep 88. 
A witneſs appeared to be interefled, but ſwore he had receivea ſa- 
nfafion ; and, 
Per Curiam ; He is not a competent witnels 3 the law wat not 
truſt him to ſwear thus, but the releaſe, or otie; act deſtroying 
Winseſt, muſt be proved. 2 Att. 15. Nite, pon motion, 


3 P. Will. 181. Note, But if an executor in truſt renounces the © xecutory part, 


| 1 88 another cake out adminiſtratien wich che will annexed, he may be a wicncls, 
. a 
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you may have an order to examine to the credit of a witneſs, 
even before publication paſſes. Bunb. 46. | 

A bill was exhibited in this court concerning tithes and 
| bounds of a pariſh, which proceeded to anſwer and replication: 
the plaintiſf then exhibited another bill in the court of Exche. 
quer, and witneſſes were examined there; and now he proceeds 
again in Chancery, and replies : the defendant pleaded the pro- 
ceedings and examination in the Exchequer, and ruled gocd ag 
to the examination of the ſame matters, which being examined 
to there, were not to be examined in Chancery. Co. in d. 


The oath of a legatee who had given a receipt under hand and 
| ſeal for her whole legacy, was not allowed to be read in evidence, | 
that ſhe had only received part of it. Maſely's Rep. 40. | 
A bankrupt by releaſing to the aſſignees may be a witneſs: 
but whilſt he continues intereſted, he can by no means be a wit- : 
neſs *: ſo a bankrupt's wife cannot be examined againſt her . 
| huſband to prove his bankruptcy ; but may touching the diſcovery if g 
his egfects +: and a bankrupt himſelf, by ſtatute 5 Geo. 1. may be a 
examined touching his bankruptcy. 2 Fern. 637. 


Where there are ſeveral defendants named in the bill, ſome of 6 
which are not ſerved with proceſs, thoſe not ſerved may, upon Wl ; 
order, be examined by either party; and if both ſides examine D 
them without order, it is well, for each hath .thereby allowed be 
them good witneſſes. CI. Tut. 7. | 1 

A deſendant may, by motion of courſe, be ſtruck out of a bill os 
before anſwer, in order to be examined as a witneſs ; and ſo he 51 
may, after anſwer, upon payment of the coſts of the diſmiſſion ad 
as to him; but if he has anſwered, and the plaintiff is in doubt r 
whether he will be a good witneſs or not, or whether he may 30 
upon hearing be found a neceſſary party, he may let him ſtand | 

in the bill, and have an order to examine him de bene eſe. 2 Chan, not 

Though ordinarily the wife is not to be examined as a wit- the 

neſs for or againſt her huſband, yet in ſome caſes it has been al- 1 0 
lowed, as to diſcover her huſband's deceit, c.; ſo where the that 
defendant had examined his own wife as a witneſs, it was or- wit! 
dered that the plaintiff might take a /ubpena againſt her on his cle, 
behalf, and if the defendant would not ſuffer her to be examined, in tl 
then her examination on his part to be ſuppreſſed. Toth. 94- ou 
Gary's Rep. 135 ; ; : | | | 8 pel I. 

* 2 Pern. 463, 464. And note, The affidavit of a bankrupt before a Maſter ex- folic 
traordinary in Cork, was allowed to be read. Meſely 78. mine 
+ P. Vill. 611. A wife by the common Jaw cannot be a witneſs for or againſt 7 

her huſband. 1 Inſt. 6. b.; and though the ſtatute of 21 Fac. 1. authorizes the commil- 0 
Koners to examine the wife touching any concealments of the goods, effects, or de co 
eſtate of the bankrupt,” yet neither does that, or the 5 Geo. 1. c. 24. extend to ea. dient 
mining the bankrupt's wife teuching his bankruptcy, or whether he had committed 11 k. 
any act of bankruptcy, or how or when he became a bankrupt. ; bly E 

| ap A guardian Greg 
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A guardian hath been ordered to be examined as a' witneſs. 
Tath. 109- = . 

If a witneſs produced is not of competent underſtanding, the 
adverſe party may except againſt him, aud the commitlioners 
ought not to examine him ; bur if they, who have the carriage 
of the commiſſion, will examine him, the other commiſſioners 
muſt certify the matter to the court, and n. ake athdavit of the ir- 
regularity. Pract. Reg. 301. 1 

A witneſs was excuſed from being examined touching articles 
concerning a leaſe of land whereof he had the reverſion : ſo 
though a defendant is dropped by a plaintiff, who never replies 
to his anſwer ; yet he cannot be examined as a witneſs by the de- 
f:ndant, without an order of the court. Pr H. Ch. 137. 
Pract. Reg. 392. : | . | | 

Where a defendant has anſwered, and diſclaim-d all intereſt 
in the matters in queſtion, either party, on petition or motion, 
may examine ſuch defendant de bene , which is a /alvo to the 
other fide for any juſt exception that can he made at the hearing 
againſt reading ſuch witneſs. Px. Aim. 22. . 

A truſtee examined as a witneſs was atterwards thought ne- 
ceſſary to be, and was made, a defendant : upon hearing, his 

| depoſitions were not allowed to be read, though he ſhould pay 
no coſts, nor ſhonld gain or loſe by the decree (whatever might 
be the iſſue of it), becauſe the decree might be againſt him, and 
his depoſitions are to affirm his own act: io truſtees ſhall noi be 
examined as witneſſes one againſt another: allo if an admi- 
niſtrator ſue, or be ſued in this covr', and pending the jut, the 
adminiſtratioi! is revoked by his practice, to the end he may be 
examined as a witneſs, he ſhall not be examined. Praf. Reg. 
303. Toth, 186, i Cl. Tut. 17. „ 

Upon a commiſſion to prove cuſtoms, parties intereſted ſhall 

not be examined; ſo a counſellor in the cauſe, or his cierk, are 
not to be examined as witnefles - alſo a ſolicitor or promoter of 
the ſuit is not to be examined; as where one being ſerv. d with 
a ſulpena ad teſlificandium, upon ſlie wing to the cout by athdavit 
| that he was ſolicitor in the cauſe, was diicharged ot the /ubpena, 

with an order that be ſhould not be examined: but in a fimilar 
ale, where one had been counſel or ſolicitor for the defendant 
in the cauſe, it was (perhaps more equitably) ordered, that he 
ould not be examined on any interrogatories which might com- 
pl him to anſwer any matter which came to his knowiedge as 
boucitor in the cauſe, but for any other maiter he might be cxa- 
bined, 7%. 39. 48. 117. Cary's Rep. 81. Pr. H. b. 121. 

Note, The rule in theſe caſes ſecms : be this: Thy thall not 
be compelled, nor ought, to be examined to che fecrets of their 
tients" cauſes, or what they come to the knowledrre of as coun- 
kl, Sc.: ſo the complainant's attorney at common law was or- 
red to be examined touching the breaking cif a ſeal from an 
| Cc 2 denture 3 
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ingenture; but not to any thing touching bis client*s title, Cery's 


"Rep. 27. Px. Fl; Ei 148. Se 
A father having impoſed upon a truſtee in a ſettlement, to 
give his conſent to his execution of a power; on a bill bein 
brought ro ſet it aſide, the truſtees were admitted to prove the 
impoſitſon, but the father was not to clear himſelf, Ambler; 
Rep. 272. | 8 5 | 8 
Bill by truſtees, in the nature of a hill of interpleader, to have 
ſeveral matters ſettled, and the direction of the court touching 
them: it was moved for one of the deiendants, that he might 
examine one of the plaintiſſs, to prove the ſanity of a perſon at 
the time of his ſuffering a common recovery: and upon citing 
the caſe of Gibſon v. Sales, £741, before Lord Hardwicke, who 
upon ſuch a bill being wrought, gave one of the defendants leave 
to examine the plaintiff, a truſtee, to prove certain remittances ; 
and, | | | | 
It was ordered by Sir Thomas Clarke, Maſter of the Rolls, who 
ſat for Lord Chancellor, ſaving juſt excoptions. Jbid. 393, 394. 
An order was made, that Bruck, one ot the defendants, ſhould 
be examined as a. witneſs for the plaintiff, ſaving juſt exceptions, 
Buck was intereſted in the cauſe, but not in the matter to 
which he was examined: and it was inſiſted upon by Bud's 
counſcl at the henring, that the plaintiff having examined Bu 
as 2 witneſs, could not pray any decree againſt him: bur the 
court ſaid, ſuggeitions in orders of this kind, viz. (that the di. 
fendazt is nat interefled) mutt relate to the matters whereto he 
is examined; if he is examined to other matters wherein he is 
concerned, he may demur: and the court ordere.! Buck to ac- 


count. Ambler's Rep. 583, 583. Vid. Piddoc v. Browne, 


3 Mis. 288. | 

Query, The reaſon of the order, vis. That plaintiff ſhall nct 
compel a deſcendant to affiſt, and in ihe ſame cauſe act adverſe 
againſt him; and leave is given, ſaving juſt exceptions. It is 
not for his ſake that leave is required; he has better protection 
againſt giving evidence againſt himſelf—he may demur. It i 
for the ſake of other parties. The cauſes of exception can only 
come from the other defendants. If the matters he is examined 
to, go directly to affect himſelf, he may demur ; and as to other 
matters, he is not concerned; therefore no care is taken of him 
in the order: he is ſafe in all events. Bid. 584. 

A depoſition of a rruſiee was admitted to be read as to the 
guantuin of truſt· money in her hands, which was given by a tel- 
tamentary ſchedule to her daughter, under circumſtanees which 
were held to go to her credit, but not to competency. Ambler' 
| Rep. 592. and the caſes there cited. | | | 
Even at law, you may in an action of treſpaſs examine one 


defcadant in favour or another defendant, where he is not _— 


— © a 


/ 
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reſted in the event of the cauſe; but here he cannot be exa- 
mined for the plaintiff, becauſe by making him a party in the 
action, the plaintiff has precluded himſelf from the benefit of 
his evidence : this court goes farther, and you may not only read 
the depoſition of one defendant for another, but for the plaintiff 
likewiſe 3 but if the defendant, who is offered as evidence for 
another defendant, may not neceſſarily, but by poſſibility only, be 
liable to coſts, this is always a reaſon for refuſing his evidence; 
becauſe he is intereſted ſo far as to be ſwearing to excuſe him- 
ſelf. 3 Ack. 401. per Lord Hardwicke. | 

And ſo if a perſon will act in ſuch a manner as to make him- 
ſelf a proper party in the cauſe, and liable prima facie to coſts, 
though the only one preſent at an agreement, yet the rule muſt 
prevail againſt his depoſition being read as evidence. Did. 

A bill was brought againſt A, to ſet aſide a fraudulent aſſign- 
ment of an annuity from L. to M, as being made for no conſi- 
deration, and ſubſequent to an act of bankruptcy. 

The plaintiff's counfel offered to read the examination of B, 
the defendant M's attorney, taken before the commiſſioners who 
ated in the commiſhon againſt J, as an evidence of the fraud, 
and of an act of bankruptcy by L previous to the aſſignment of 
the annuity to M. | | 

Maſter of the Rolls : I cannot allow the examination of B to 
be read to affect the intereſt of a third perſon; and am of opi- 
nion the plaintiff could not be entitled to this evidence, unleſs B 
had been examined in chief in the cauſe. 

But his Honour permitted the plaintifF to read the examina- 
tion of the defendant M taken before the commiſhoners, becauſe 
the anſwer having ſet up a different right to the annuity from 
what he had before inſiſted on in his examination, the examina- 


tion may in ſuch caſe be read, to ſhew the contrariety and incon- 


tence between the anſwer of the defendant M, and his exa- 
mination taken before the commiſſioners. 3 Att. 315. 

The father of H, the plaintiff in the original cauſe, examined 
Hto the merits ; after his father's death, H brought a bill of 


| Tevivor, and became a party intereſted ; this (upon the authority 


of Goſs v, Tracey) did not diſqualify him from being an evidence. 
2 Fern, 699. 2 dil. 615. | 
Though an attorney or counſel may demur to being examined, 
yet he may conſent, and the court will hear his depoſition. 
1 J. 61. | 


The reaſon you cannot examine any of the plaintiffs as wit- 


nefſes in a cauſe, is, becauſe if the cauſe miſcarrics, the plain- 

tits will be liable to coſts ; and therefore their ſwearing is to Ex- 

empt themſelves, and it is their own choice that they ate made 

paintiffs, for without their conſent they could not be made fo; 

bit defendants are forced into a cauſe, and if their being made 
Sib Se parties 


TT = 


— — — — 


very right of the thing, may be offered at the hearing; 
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parties ſhould abſolutely inva'idate their teſtimony, it would he 
in the power of any one, who had a mind to oppreſs another, 
to deprive him of his defence, by making the molt material wit. 
nefles defendants in the ſuit ; and therefore any of the defend. 
ants to a ſuit may be examined as witneſſes, ſaving juſt excep- 


q 


tions to their credit, & c. Prec. in Chan. 411, 
So a co-plaintiff, though but a truſtee, cannot be examined 
as a witneſs for another plaintiff, 1 Vern. 230. | Ce 
Where a party examines his own attorney or clerk in court, 
the other ſide may croſs-examine him relative to the ſame mat. 
ter, but not as to any other points. 2 Ark. 524. 

A clerk in court or ſolicitor may be examined touching tranſ- 
actions anrecedent to the commencement of the ſuit, and the 
kvowledge whereof could not come to him as ſuch ; ſo a clerk 
in court may be ex:mined to prove a deed. Bid. | 

No perſon 1s privileged from being examined except of the 
profeſſion ; as counſet, attorney, or ſolicitors, not an agent, for 


he may be only a ſteward or ſervant. 2 Ath. 524. 


A demurrer by a witneſs, for that he knows nothing but what 
comes to his knowledge as clerk in court, or agent for defendant, 
in relation to the matters in queſtion in the cauſe, is not good; 
for it ought to conclude, that he knew nothing but by the infor. 
mation of his client. Mid. 5 1 


What will be admitted as Evidence ; what will not, 


LL letters, notes, deeds, copies of records, and other ex- 
hibits, proved by the depolitions, may be read at the hear- 

ing; and though they ſtand proved in the depoſitions, they muſt 
be ſhewed forth in the court, if the party will have any benefit 
of them as evidence: but deeds and copies of records net proved, 


may, by ſpecial Order of court, (obtained upon notice and mo- 


tion) be proved viva voce at the hearing, fo far as the execution 
thereof is concerned; ſecus as to letters or notes. Px. Alm. 23. 


Ct. Tut. 15. Pr. H. Ch. 19. 


A licence to a ſchoolmaſter to teach, granted by the biſhop's 

chancellor, under ſeal, during the biſhop's ſuſpenſion, hath been 
allowed to be read as evidence. Pratt. Reg. 154. 
If one defendant by anſwer confeſſes ſufficient matter for the 
plaintiff, it ſhall bind himſelf; but is not ordinarily ſufficient 
evidence to conclude or bind a co-defendant. Pr. H. Ch. 20. 
Toth 10. : | | | 

Proots or evidences of matters not in iſſue, which go to the 
and though 
h the 


the court will not decree upon a matter not in iſſue, whic 
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court had not an opportunity of examining into, yet it will not 
decree againſt what it ſees to be the mere right, but will ſome- 
times order that matter to be tried by an iſſue at law, Cc. and 
decree thereupon. 2 Chan. Caf. _ 1 

It was declared by Lord Chancellor Talbot, that upon produ- 
cing a bond or mortgage, this prima facie is good evidence of a 
debt; but that wherever there are manifeſt ſigns of fraud in 
the obligee, in ſuch caſe he ought to be put to the proof of ac- 
tual payment; and though he may happen thereby to loſe ſome 
part of the money really due to him, for want of being able to 
make ſufficient proof, this is but a juſt puniſhment of him for 
the fraud which he has been guilty of: ſo where a bond is given, 
and no intereſt appears to have been paid for twenty years 
| thereon, it is preſumptive evidence that the bond has been ſatisfied, 
unleſs ſomething appears to anſwer that length of time . 3 P. 
Vill. 289. a 

Regulariy the anſwer of one defendant ſhall not be made ufe 

of as evidence againſt another defendant ; but one defendant 
ſaying by his anſwer, that he was much in years, and could not 
remember the matter charged in the bill, but that I. S. was his 
attorney, and tranſacted this matter, and J. S. the attorney being 
made a defendant, and giving an account of the matter : 
Here, upon a motion for an injunction, Lord Cooper ſaid, 
theſe words in the firſt defendant's anſwer amounted to a refer- 
ring to the co-deſendant's anſwer, and for that reaſon the attor- 
ney's anſwer ought to be read, and accordingly was read againſt 
the firſt defendant. 1 P. Will. 300. | 5 

In a matter that depends upon tradition, the evidence of an- 
cient perſons is properly admitted. 3 Alk. 578. . 

Where the plaintiff charges a fact by his bill, which is denied 
by the defendant's anſwer, and the plaintiff examines only one 
witneſs to eſtabliſh it, though the rule of the court is, where 
there is oath againſt oath, that the plaintiff ſhall not have a de- 
cree for relief upon this fact; yet this court, as well as courts 
of law, will ſo far lay ſtreſs upon the evidence of a ſingle wit- 
nels, as it ſerves to explain any collateral circumſtances, 
Bid. 270. „„ 

It was moved on the defendant's behalf, that certain witneſſes 
of the plaintiff, who were to prove exhibits, might be examined 
viva voce at the hearing of the cauſe, and that an order of the 
late Chancellor for a commiſſion to examine them in the coun- 


try, might be diſcharged. 


3 P. Will. 396, 397. Note, The producing a reoeipt for intereſt within twenty 
years, indorſed on a bond by the obligee (though the time when ſuch receipt was 
written and ſigned did not appear, otherwiſe than by the indoriement itſelf), has been 
held ſuflicient to take off the preſumption of payment. See the cafe of Lors Barring- 
ton v. Searle, in Parliament, February 1730, upon a writ of error from the Exche- 
quer Chamber, 3 Bro. P. C. 535. 3 P. Will. 396, note (D). 
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The motion wit founded on two grounds | 

Firit, The great importance of theſe exhibits to the merits of 
the APY being receipts of the defendant, which he inſiſted 


were forged, and hac denied in his anſwer. 
Secondly the bad ſtate of health of the Ibadan, diſabling 


him to go down. into the country to attend the commiſſion; i in 


ſupport of which an afhdavit of his phyſician was read. 

Lord Chancellor: I cannot allow the motion; the conſtant 
and eſtahliſhed proceedings of this court are upon written evi. 
dence, like the proceedinigs upon the civil or canon law. This 
is the court f the court, and the courſe of the court is the law 
of the court; and though there are caſes of witneſſes being ſo 
examined, yet they have been allowed but ſparingly, and only 
after publication, where doubts have appeared in their depo- 
ſitions, and the examination has been to clear ſuch doubts, and 
inform the conſcience of the court. 

There never was a caſe where witneſſes have been allowed to 
be examined at large at the hearing; and though it might be 
deſirable to allo this, yet the fixed and ſettled proceedings of 
the court cannot be roke through for it. 

The utmoſt lat:tude the court have taken in this, is to allow 
the Proving of exhibits viva voce at the hearing, but not to let in 
other examinations; and this is allowed only where the applica- 
tion is by che party who is to make uſe of the exhibits z but there 


never was 2 caſe where it was allowed on the application of the 


contrary party ; if he is ſuſpicious of fraud, he may notice, and 
may croſs- examine the witneſſes. I Ath. 444, 445. 

Where an original note of hand is loſt, and a copy of it is 
offered in evidence to ſerve any particular purpoſe in a cauſe, you 
muſt ſhew ſufficient probability to ſatisfy the court that the ori- 
ginal note was genuine, before you will be allowed to read the 
copy. bid. 445. 

A queſtion was made, whether a decree in a former cauſe, 
wherein te preſent plaintiff and defendants were parties, might 
be read on the part of the plaintiff; it being objected to, be- 


cauſe no opportunity of cꝛoſs examination between co-defen- 


dan's : | 

Lord Chancellor : I am very ho that it may be read as evi- 
dence, though not as concluſive evidence. It frequently happens 
that there are ſeveral defendants, all claiming againſt the plain- 
tiff, and having alfo different rights and claims among one 
another; the court then makes a decree ſettling the rights of 
all the N e but a declaration for that purpoſe could not be 
made it this objection holds; which would be very fatal, as it 
would occation the ſpiirting one cauſe into ſeveral. 2 All. 


89, 90. — 


Where 


my Sm. Dy — r AG as au 


> co, 


. 


EVIDENCE, 393 


Where a lord of a manor brings a bill for quit rents, and 

roduces an account in order to ſupport his right, it muſt be 

roved to have been the account of ſome ſteward or bailiff, who, 
by marks againſt the particular v ems of receipts, appears mani- 
feſtiy to have collected them; and his name befides-muſt be 
placed at the bottom; but if there are not ſuch marks, nor any 
name of ftewa:: by bailiff, it may be only a paper of rents drawn 
out of any bock by a lord of a manor himſelf, for his own pri- 
vate uſe, 22d is not evidence of any payment here, any more 
than it wou.d be at law. Bid. 140. | 

Where the evidence of a ſingle witneſs againſt a negative in 
a defendant's anſwer is corroborated by a great number of cir- 
cumſtances, it is ſufficient to ſupport an equity. id. 141. 

A bill was brought to prevent waſte in digging and carrying 
away the ſoil in manors that lie in the levels in Cambridgeſhire ; 
and evidence of cuſtoms in a neighbouring manor were offered 
to be read, to ſhew the cuſtoms of the manor in queſtion, 

Lord Chancellor: It is certainly the rule of law in general, 
that the evidence of neighbouring manors ſhall not be admitted 
to ihew the cuſtom of another manor, becauſe every manor is to 
he governed by its own cuſtoms ; but this rule is not ſo univer- 
fl as not to be varied in ſome inſtances; as in mine counties, 
Derlyſbire, &c. the courts ot law have admitted evidence with 
regard to the profits of mines, c. out of the manors, where 
they are analogous and fimilar, to explain or corroborate the 
cuſtom of the manor in queſtion. 

Now, in the preſent caſe, there is a great ſimilitude in the 
manors, becauſe this is a fen country, which is of very large ex- 
tent, and the nature of fens and marſhes thoughout England is 
pretty much the ſame. | 

The cuſtom here is to dig up the lords ſoil for turf, which is 
a very odd cuſtom if applied to any other ſoil; but fenny and 
marſhy lands are often overſlowed, and lie buried under wa- 
ter for ſeven or eight years, and produce no profit at all to the 
copyholder; and therefore, by way of compenſation, when the 
water is drained, and the land improved from the additional ſoil 
brought by the floods, the copyholder may be entitled to com- 
mon of turbary; and this ſeems to be a plauſible pretence for 
ſuch a right, and therefore the evidence offered by the plaintiff 
muſt be read. 2 At. 189. 5 

A bill in another cauſe is not to be read in evidence againſt 
the perſon named plaintiff in it, unleſs it be proved, that it was 
exhibited with privity. 1 Chan. Ci. 64. 

By the conſtant practice of the court, acts of the court, as a 

decree or order, in another cauſe between the ſame parties, may 
e read without an order. Maſcly, 188. : 

8 1 A deed 


Pl. 12. 


A deed was executed, and altered by conſent of parties, and 


then re- executed; and per Curiam, This deed cannot be given in 


evidence as a neu deed, unleſs it be ſtamped afreſh, becauſe the 
bg vacates the old deed. 8 Geo. 2. and Lee in Chan, M. 
Rep. | | 
Thimes Calvert, ſeiſed of lands in fee, had iſſue two ſons, 
James and William, and one daughter, E. In 1704, he mort- 
gaged the premiſes to the defendant, and died; and Fame] went 
beyond ſea, and was never heard of. Afterwards E. with her 
huſband, conveyed the equity of redemption to the plaintiff, 
who brought his bill to redeem, and the only evidence of James's 
death was his ab/ence ſince 1704, and his not being heard of. 
Talbot, Chancellor, held this good evidence to intend his death, 
efpecially in the caſe of a mortgagee, for he has only a condi- 
tional intereſt in the land, and cannot be redeemed without pay- 
ing principal, intereſt, and coſts, Upon ſuch terms, a redemp- 
tion was decreed to the plaintiff. Hil. 8 Geo. 2. 1734. Maſten 
and Cookſon, M. S. Rep. | | „ 
The rule of evidence is the ſame in equity as at law; the pro- 
per evidence of ſurrenders, or title to a copyhold, is the court. 
roll, or a copy of it, or it muſt appear they exiſted once, and 
are loſt, and ſo make way to go into parol evidence. Per Lord 
Chancellor, in the caſe of Andrews and Waller, 1 Vin, Ar. 237. 


A bond for performance of articles, though cancelled was 


made an exhibit, and allowed as evidence, to prove the exe- 


eution of the articles, the limitation being inſerted and recited 


in the condition of the bond. Gilb. Eg. Rep. 183. 


Exemplification of a ſentence given in Holland ſhall be read 
as evidence here, to ſhew that fuch ſentence was given there, 
but mo further. Anim. 9. Mod. 65. e 

A ſettlement of 4, under which the plaintiff claimed, being 
Toft, but being proved in Chancery by the plaintiffs themſelves 
thirty years ſince, who were not then concerned in intereſt, but are 
frice intitted under that deed, it was ordered that a copy of the deed 


"ſhould be admitted to be read at law, and alſo that the plaintils' 


depoſitions be read to prove the deed, although they now claim 
under it x | | 5 

Where an e/ate paſſes by the inrolment of a deed, (as in a bare 
gain and ſale), there the inrolled deed is evidence without further 
proof; but, where the inrolment is only for ſafe cuſtody, there it 


* Trin. 1562. Anon. MS. Rep. Vide alſo 2 Freem. Rep. 260. S. C. under the 
name of Lady Holcroft and Smith, 1 vol. Abr. Eq. 224. Ca. 5. S. C. and P, and 
more fully ſtated. c | 
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is not, otherwiſe than againſt the party who ſealed it, and all 
chiming under him, and fo far it ſhall *. / 

Plaintiff's own proof of defendant” s contempt allowed, 
Nurſe and Guiellem, 2 Freem. Rep. 132. 

It was argued, that depoſitions taken in a cauſe, where tenant 
for lite only was a party, could not be made uſe of as evidence 
againſt the reverſi oner or remainder-man; and the Lord Keeper 
declared his opinion, that depoſitions taken in a ſuit, where fe- 
nant in tail was party, could net be made uſe of againſt the iſſue of 
tenart in tail; becauſe he comes in by title paramount, per for- 
man dont ; and. alt hough tenant in tail hath a power over the 
eſtate, and way diſpoſe of it, yet if bein a bond binds humſelf and 
his heirs, the iſſue in tl is nat bound; but if tenant in fee is party 
to the ſut., rhe depofrions taken in ſuch a cauſe may be read 
 againit his heir. Efter $703: M. S. Rep. 

A. purchaſes houtcs in s name, but no truſt is declared. 
A. dies. and B gives a declaration of truſt : this is good evi- 
dence of the truſt. 

Richard Jenkins and his wife being ſeiſed of an eſtate in right 

of the wite, by a fine. and by indenture f 6 Yanuary 1734, 
declare the uſes to the huſb-nd and wife, and the ſurvivor for 
life, remainder to the ufe of ali or any of the children, in ſuch 
ſhares and proportions, and for ſuch eſtates, and payable at ſuch 
times, as Kichard by deed or will ſhould direct, limit or appoint, 
and in default thereof to Richard, his heirs ad aſſigns for ever. 
Per Lord Chan. Cowper in the caſe of Ambroſe v. Ambroſe, 1 Wil. 
Rep. 321 3 3. 

Biil by creduors. under the will of Ric hard Jenkins; cxoſs bill 
by Jenkins, the ſon of the marriage, inſiſting, that by the ſettle- 
ment itſelf, and he conſtruction upon it, the father Richard 
Jenkins cannot take the fee but in default of iſſue of the marriage; 
but if the ſettlement is not ſo upon the legal conſtruction of it, 
yet that was the intent of Richard Jenkins at the time of makin 
the ſetllement, ( <vithout referring to any articles or faire, 
and prayed to be let into pofſeſſion- 

It was offcred on the pait of the plaintiff in the ſecond cauſe, 
to read inſtructions for drawing the ſettlement, that were ſent 
by Fenkins the father, the grantor) by which he declares, he 
is not to have the fee, unleſs there be failure of iſſue of the mar- 
raze; and objected upon the part of the defendant, becauſe 
the ſettlement muſt ſpeak for itſelf, and in caſe thoſe inſtruc- 
tions were given, yet there is no proof that they were not de- 
parted from, and the ſettlement is in itſelf perfect. 


* 2 Freem. Rep. 249. Trin. 1702. Lady Holcroft and Smith, S. C. ſays on 3 
queſtion ariling, whether an inrolled deed ſhould be evidence without further proof, 
this difference was taken, 1 vol. Eq. Abr. 224. Ca. 5 S. C. but not S. P. | 


1 ? | Lord 
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Lord Chancellor: If the bill had been brought to rectify the 
miſtake, and make the ſettlement agreeable to articles or inſtruc- 
tions, as is frequently done, and had pointed out thoſe inſtruc. 
tions particularly, they might have been read in evidence ; for if 
thoſe inſtructions had been departed from, it would give an op- 


portunity to the defendant to ſhew it; but in the preſent bill, 
all that is inſiſted on, is, that the ſettlement is contrary to the 


intention generally, without pointing out the particular in- 
ſtructions. The proper and uſual method is, to point out the 
articles or inſtructions where bill for rectification of ſettlement; 
not that it is to be laid down as a general rule, that no caſe can 
be ſo circumſtanced as to make it unneceſſary to point out the 
articles, as where the ſettlement itſelf refers to them. But this 


is the caſe of an infant, and 1 ſhall give him an opportunity to 


amend his bill, that he may have the benefit of thoſe inflruc- 
tions. Ambler*s Rep. 147, 148. 
In matters of trade, evidence of the uſage or cuſtom amongſt 


- merchants is admiſſible. bid. 184. So in Ford and Hephins, 


Salk. 283. Lord Holt ſaid, the way and manner. of trade is 
to be taken notice of; and admitted evidence of the uſage 
among gold/miths, which was not at all relative to the cuſtom 
among merchants  _ | Z 

On a plea, a ſentence in the eccleſiaſtical court ex direclo in a 
matter properly cognizable there, is concluſiwe evidence where 


the ſame matter comes in queſtion collaterally in a court of law 


or equity: And, | 

Per Lord Ap/ley, Chancellor: I lay it down as a general 
rule, that wherever a matter comes to be tried in a collateral 
way, the deeree, ſentence or judgment of any other court, having 
competent juriſdiction, ſhall be received as concluſive evidence of 
the matter ſo determined. Mm” 

In Mel v. Wells, the court would not receive evidence to 
prove that the will was forged, in contradiction to the probate.. 


All the cafes cited import the ſame rule. Temporal courts mult 


take notice of the forms of ſentence in eccleſiaſtical courts : 
there is no end of citing caſes on this head. The only excep- 
tion to the rule is, where the ſentence is not ex directo, accord- 
ing to the diitintion in Blackman's caſe. It was ſaid, that 
fraud in obtaining the ſentence might be given in evidence; in 
Barneſley v. Peꝛvell, Lord Hard wicke took a diſtinction between 
fraud upon a reſtator, and fraud after his death. In the for- 
mer caſe, he ſid, this court would not meddle; but leave it to 
the eccleſiaſtical court: and fraud upon a court in obtaining 
judgment or ſentence can only be examined by the court where 


the fraud is committed, or another court having concurrent 


qurifdiction : this court has not concurrent jariſdiction in queſ- 
tions of marriage. Not one cafe has been cited where ſuch a 
| | ſentence 
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ſentence has been held not to be concluſive while it ſtands. Salk, 
290. 1 Vef. 219. 284. Ambler's Rep. 761. 2, 3. Meadows 
and Wife v. Dutcheſs of Kingſton and Others, and the numerous 
authorities there cited. 

A legacy to poor diſſenting miniſters in any county was held 
not to be void for uncertainty, but evidence was admitted to 

rove who were entitled. bid. 54. 5 ; | 

A leaſe having been pledged by a perſon (who afterwards be- 
came a bankrupt) to the plaintiſf, as a ſecurity for a ſum of mo- 
ney lent to the bankrupt, the pledgee brought this bill for a ſale 
of the leaſehold eſtate z and a queition aroſe as to reading the 
bankrupt's evidence; but the court ſuffered it to be read, he 
having bad his certificate and allowance. 1 Bro. Chan. Rep. 
26 270. i | 5 | 

A certificate of a party's character under ſeveral perſons? 
bands which were proved to be ſo by a depoſition, was not al- 
allowed to be read as evidence; becauſe the certifiers might 
have been examined as to the party's reputation : ſo the proofs 
made before anſwer upon a certiorari hill, are not to be made uſe 
of at the heating, for they are only to give the court juriſdic- 
tion, and the defendant could not then examine any thing on his 
part. Pract. Reg. 156. Pr. H. Ch. 8. ä | 

An infant's anſwer by his guardian is not evidence againſt 
him, becauſe the infant is not ſworn, and it is only for making 
proper parties: and where an infant is defendant, the ſervice of 
the /uhpzna to hear judgment mult be on the guardian, and not 
on the infant; but where a defendant puts in an anſwer to a 
bill brought by an infant, who does not reply to it, in ſuch caſe, 
it ſeems the anſwer muſt be taken to be true, in regard the de- 
fendant, for want of a replication, is deprived of an opportunity 
of examining witneſſes, to prove his anſwer, and he ought not 
to ſuffer for ſuch omiſhon in the plaintiff. Carthew 79. Taylar 
v. Ataucod, 2 F. Will, 043. So ruled at the Rolls, with ſome 
warmth, by Sir 7% Fekyil, in the cafe of Thurſton and Declan 
on Infant v. Rutton & uxor. Trinity 1733, though much op- 
poſed by the counſel for the plaintiff, for that the plaintiff being 
an infant could admit nothing; and it might be very miſchic= 
vous, if by reaſon of the neglect of the plaintiff, the infant's 
guardian, or prochein amy, in not putting in a replication to the 
anſwer, ſuch anſwer ſhould be read, and admitted to be truz, 
though never ſo detrimental to the infant's inheritance, Ide 
quere, 3 P. Mill. 236. 

But in the caſe of Legard v. Sheffield and Others, where the 
plaintiff, an infant, had not replied to Lord Mounijzy's anſwer, 
who by his pedigree, makes himſelf to be one ot the heirs 
at law to the Duke of Buckinghamſhire, 2 Ati, 377. it was 
laid by, | 

- Lord 
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Lord Hardwicke, Chancellor, that if the plaintiff had been 
of age, it would have been an admiſſion of the facts in the an- 
ſwer; but an infant can admit nothing, and therefore his not 
replying does not affect him; and for tl is reaſon you muſt read 
the evidence of the pedigree, that I may judge whether it is 


clearly made out this defendant is heir at law. 


By the rules of evidence, no entry in a man's own hooks b 
Bimſelf, can be evidence for himſelf, to prove his demand: but 
the courts of juſtice have gone ſo far (and perhaps broke in 
upon the original ſtrict rules of evidence), that where there 
was ſuch evidence by a ſervant known in tranſacting the buſi- 
neſs, as in a goldſn.ith's ſhop by a c: hier or book-keeper, ſuch 
entry ſupported on the oath of that ſervant, that he uſed to 
make entries from time to t'me, and that he made them truly 
has been read : further, where that ſervant, agent or agents, 
uſually employed in ſuch buſineſs, was eutruſted to make ” 
entries by his maſter, and that it was the courſe of trade; 
proof that he was dead, and that it was his hand-writing 
ſuch entry has been read (which was Sir Bigby Lake's caſe) ; and 
that was going 1 great way; for there it ks be objected, that 
ſuch entry was the ſame as if made by the Maſter himſelf ; yet 
by reaſon of the difficulty ot making proof in caſes of this kind, 
the court has gone ſo for. There is no cafe, where an entry by 


the party himſelf has been admitted to be read, becauſe it was 


merely his own declaration, unleſs J/ilkinſon v. Hern® : but it 
was read there upon a different ground, vis. as evidence to 
ſhew the diſcharge or application of the money by the perſon 


making the payment; for it was a general payment, and the fact 


of payment not diſputed. But whether there was fuch an au- 


| thority or not, it is a reaſonable diſtinction, that though an en- 


try in a man's own books may not be evidence originally to 
prove a right, or the demand in queſtion, yet where the ſum is 
clearly made out to be paid out of his property, it may be evi- 


dence to prove the application of it; according to the rule, that 


whoever pays money, it mult be received according to the direc- 
tion and mode Toe payer impoſes on it. 2 a 54, 55. per Lord 


| Hardwiche, Vide alſo ibid. 193. 


On exceptions to. the Matter's report, for ailowing bend 
notes to be brought into the account by the plaintiffs, aſſignees 
of Cerdawell, a bankrupt, feveral iſſuss were directed to try 
the validſey of thoſe notes. They were all found forged, 
in B. R. | 


& 8 


* 18th January 1744. Note, Lord We when he alluded to this caſe 
faid, he could not find he had taken any note of ic, which might be from its 
being heard on exceptions S3 Oh WII. 5h feldom any thing arofe as matter ef pre- 


cedent. 2 ef. 55, | | Tt 
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It was now faid for the plaintiffs, that whether thoſe ex- 

hibits were true or falſe, there was other evidence which made 
them immaterial. be | | 

Lord Chancellor: Whether this is a caſe of aſſignees under a 
commiſſion, or of a perſon ſuing in his own right, I muſt go by 
the ſame rule. When iſſues are directed either on hearing of 
the cauſe, or on exceptions upon facts of this kind, it is after- 
wards taken to be deciſive as to the fact directed to be tried, and 
as to the conſequence of that fact, unleſs it is a diſtinct con- 
ſideration; as where there was a double conſideration, whether 
the deed was forged ot not, and the conſideration of equi- 
table circumſtances. It is now ſaid, that whether theſe exhibits 
are true or falſe, there is other evidence which makes them im- 
material: if the court ſhould now go into that other evidence, 
there would never be an end of things; therefore for the ſake 
of precedent, I will not do what is now defired by the plaintiff. 
The parties mult abide by the defence they ſet up; and if they 
ſet up a forged defence, they mult reſt upon it, and cannot af. f 
terwards ſay, that piece of evidence is nothing to the purpoſe. 
Therefore I ſhall take this verdict to be concluſive upon all theſe 
exceptions, which muſt be all allowed in conſequence of the 
verdict. 2 Veſ. 580. He 1 

Lord Hardwicke, Chancellor, allowed an objection made to 
the reading receipts, proved viva voce at the hearing, to ſhew 
certain debts of 4. B. paid by C. D. on plene adminiſtravit, the 
defendant muſt ſhew ſomething, that ſuch a debt was due; 
and perhaps after a long diſtance of time, ancient receipts may 
be reaſonable evidence, that there was ſuch a debt; but as to 
proving exhibits viva voce, it is a certain eſtabliſned rule, that 
you can only prove the hand-writing oſ the perſon to that ex- 
hibit, or the hand-writing of the witneſs: but cannot enter into 
any examination whatſoever, that will admit of a croſs examina- 
tion. id. 480. | 

Lord Hardwicke laid it down as a rule, that where a perſon 
has an intereſt, it is not ſufficient for him to ſay that he has 
been ſatisfied ; he muſt produce a releaſe, or his evidence can- 
not be read: ſo where a title is ſet up to an eſtate by a bill, 
and you make a perſon defendant, who diſclaims all right, and 
do not bring him to hearing, the court ſaid you ſhall not read 
| is evidence as proof of your own right, to the prejudice of 
another defendant, 2 Alk. 15. Anon. 2 Att. 39. 
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Of the Examination of Witneſſes to the Credit of a Witneſ 


already examined. 
71 HEN publication has paſſed, and the depoſitions are 
copied and delivered out, if either party conceive the 
evidence of ſome of the witn ſes examined for the adverſe par. 


ty, to be objectionable either upon the ſcore of credit or of 


competency, the plaintiff or defendant may examine witnefleg 
to ſubſtantiate both or either of thoſe objections; and if their 
teſtimony be diſcredited, or their incompetency ſufficiently 
proved, the depoſitions of thoſe witneſſes ſo impeached, will 


not be permitted to be read in court at the hearing. 


The leading ſtep towards an enquiry of this nature is, the 


preparing and filing objections or articles in the examiner's 


office, if the depoſitions impeached be taken in town ; or in the 
Six Clerks office, where the depoſition is taken by commiſſion 


and in either caſe the objections or articles, properly engroſſed, 


ſhould be annexed to the depoſitions in the reſpective offices 
where the depoſitions are filed ; though it ſhould ſeem, if the 
depoſition objected to, be taken by commiſſion, and the exami. 


nation of the witnefles to the credit or competency be in 
town, the articles ſhould be filed, as well in the examiner's 
office, as in the Six Clerks office where the depoſitions are filed, 


and ſo & converſo. 


Theſe articles ſhould ſtate the ſubſtance of the objection to 
the credit or competency of the witneſs whoſe depofition is im- 
peached : as in caſes of felony, burglary, perjury, forgery, 


| ſtanding in the pillory, or any other criminal caſe, that would 


diſable the party from being a good witneſs at law (for the rule 
of evidence 1s the ſame in equity, as at law); if the party can- 
not be a good witneſs at law, no more can he be in equity; or 
theſe articles may be founded on the party leading a lewd life, 
or being a common drunkard, or {wearer, or of ill repute and 
character in his neighbourhood, a common vagabond, a man 
not known, or who hath no abode (though theſe latter objec- 
tions ſeldom come to any thing); for notwithſtanding all this, 
the party is a legal witneſs, and therefore the court will hear 
his evidence, and judge of the credibility, of it accordingly, 
For. Rom. 147. | 

The articles may be in the following form; and being en- 
groſſed upon parchment with an bal{-crown ſtamp, the examiner 
or clerk in court, with whom the articles ate left to be filed, 
will annex them to the depoſitions impeached, and file them ac« 
cordingly. . | | . 


Articles 
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Articles exhibited by gab Fenkins, complainant in a cer- 
tain cauſe now depending, and at iſſue in the High 
Court of Chancery, wherein the ſaid of fab Fenkins is 
complainant, and Stephen Afley defendant, to difcredit 
the teſtimony of Frederick Francis, Ambroſe Duke, and 
Simon. Allwright, three witnefſes examined before 


N Eſq; one of the examiners of the ſaid 
court, on the part and behalf of the defendant. 


1. The ſaid Fefrah Fenkins doth charge and alledge that the 
faid Frederick Francis bath, ſince his examination in the ſaid 
cauſe, owned and acknowledged, that he is to receive or be 
paid, and alſo that he doth expect a conſiderable reward, gratuity 
or recompence, or allowance, from the ſaid defendant, in caſe 
the ſaid defendant recovers in the ſaid cauſe, or the ſaid cauſe be 
determined in his favour : and that the ſaid Frederich Francis is 
to gain or loſe by the event of the ſaid cauſe. | | 

2. The ſaid g Jenkins doth charge and allege, that the 
fad Ambroſe Duke and Simon Allauright are perſons of bad mo- 
nls, and of evil fame and character, and that they are generally 
reputed and eſteemed ſo to be: and that the ſaid Ambroſe Duke 
and Simon Allawright are perſons who have no regard to the na- 
ture or conſequence of an oath ; and that they are perſons whoſe 
teſtimony is not to be credited or believed. | 


Mee, If the depoſitions are taken by commiſſion, the title of 
theſe articles is neceſſarily to be varied, as thus : 

« Articles exhibited by George Fohnſon, complainant in a cers 
tain cauſe depending and at ifſue in the High Court of Chancery, 
wherein the ſaid George Fohnſon is complainant, and Alexander 
Gibbons defendant, to diſcredit the teſtimony of Patrick Blake, 
James Richardſon and Fohn Simcoe, three witnefles examined by 
ſittue of a commiſſion iſſued out of the ſaid court, to I/aac Poole 
and others, directed for the examination of witneſſes in the ſaid 
cauſe, upon certain interrogatories exhibited before them for 
hat purpoſe. And which faid witneſſes were examined in the 
aid cauſe on the part and behalf of the ſaid defendant.” 

Theſe articles being filed, and a certificate thereof procured 
from the examiner, or the ſix clerk, with whom they are filed, 
hat they are ſo; the court, upon application by motion or pe- 
ltion of courſe, grounded upon the certificate, will give leave to 
be party applying to examine witneſſes thereon, and a commiſ- 
on to examine witneſſes in the country. The order being 
tan up, paſſed and entered at the regiſter's office (the coun. 

's brief, or the petition anſwered, being previouſly left there 
ir that purpoſe), a copy thereof muſt be ſerved upon the ad- 
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verſe clerk in court perſonally,” or left with his agent athiy ſeit 
in the Six Clerks' office, ſhewing at the time of ſervice, the or. 
ginal order paſſed and entered. And a copy in like manner muſt 
be ſerved upon the examiner, if the examination to the cregt 
be in town, for the examiner cannot examine any witneſſes tg 
invalidate the teſtimony of any witneſſes, but by ſpecial order gf 
the court, which is ſparingly to be granted; and upon exception, 
filed with the examiner without fee, and notice thereof given to 
the adverſe party, or his clerk in court, together with a copy of 
the ſaid ex aptions, at thę charge of the party ſo examining,” 
Ord. Chan. 105. 5 | | 
Interrogatories adapted to the inquiry intended, muſt be drawn 
and filed as in ordinary caſes, and witnefles thereto examined 
either by commiſſion or at the examiners” office z after which 
the depoſitions are to be publithed in the uſual manner. 
And the other party, who is to ſupport the credit and reputz- 
tion of his witneſs, may examine accordingly Zoties quoties, and 
the depoſitions mult be publiſhed as in other caſes : but this is; 
caſe which very rarely happens, and generally ſpeaking, it end 
in nothing more than putting the party to an expence to no pu- 
_ Poſe. | 8 | N 
A motion was made for a commiſſion to Cork in Ireland, to 
examine witneiies to the credit and competency of a perſon who 
had given evidence in the cauſe, and againit whole competency 
the party now moving had exhibited articles after publication 


paſt. - 


The Lord Chancellor denied the motion, and ſaid, it was never ; 
allowed to exhibit articles againſt che competency of a witneſs | 
after publication, becauſe this might have been objeCted to and ſ 
enquired into upon the examination; and for this very purpole, Will « 
the witneſs is to be ſhewn to the clerk-in court of the oppoſite f 
party: though at the ſame time he ſaid, it might be reaſonable WW » 
to allow an examination to competency ter publication, where A 
the objection to the competency aroſe from a matter, that came 

to the knowledge of the party after the examination; and the Wil d. 


proper way to apply for this, would be not by exhibiting articles, 
but by motion for leave to examine to this matter upon a foun- Wl 4; 
dation of iznorance at the time of the examination. 3 Al. 63. ir 

But as to the commiſſion to examine in ſupport of the articles Wl in 
which went to the credit of the witneſs ; Lord Hardwicke ſaid, WW' do. 
the court will allow ſuch articles to credit after publication, be⸗ ö 
cauſe the matters examined to in ſuch caſes were not material to 
the merits of the cauſe, but only relative to the characters of the 
witneſſes ; and yet no commiſhon was ever granted into foreigi 
parts to ſupport ſuch articles (and Jre/and, though belonging to 


the dominions of the crown of Great-Britain, with reſpect to . 
| ” ASS jurit- 
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juriſdiction of this court, is conſidered as a foreign part), becauſe 
this would introduce a certain method of delay; and if it was 
ever to be granted upon great neceſſity, and in a cafe of conſe- 
quence, the only ground of it muſt be, that no perſon in Zng- 
land could ſwear any thing as to the credit of the witneſs : but 
the affldavit which has been read in this caſe to induce me to 
ant the commiſſion; is ſilent as to this ; ſo that there may be 
perſons here who can ſpeak both for and againſt the eredit of 
the witneſs. _ | T7 BY 

And as theſe applications are moſt frequently made for delay 
merely, his Lordſhip faid, he ſhould be extremely cautious how 
he granted them; and as there was no abſolute neceſſity in this 
caſe, he denied the motions _ . 

Mete. Evidence. of a plaintiff being neceſſary, and defendant 
refuſing to conſent to his examination, the bill on motion amend- 
ed by making him a defendant, and replication withdrawn, on 
terms of coſts, amending defendants' copy, and requiring n& 
further anſwers 1 V. jun. 142. 


| The Examination of a Witneſs viva voce at the bearing of 4 
e Cauſe, | | 


8 admitted, when deeds, writings, or other documents ef- 
ſential to the juſtice of the cauſe have been neglected to be 
proved, before publication has paſſed in the ſuit ; or where the 
plaintiff finding ſufficient matter confeſſed in the defendant's ans 
[wer to ground a decree upon, proceeds to an hearing of the 
cauſe upon bill and anſwer only. The defendant's anſwer in 
ſuch caſe being taken as true in every point, no examination of 
witnefles is requiſite z the proof therefore of deeds, letters; &c. 
muſt be by witneſſes vida voce at the hearing of the cauſe. | 

The conftant and eſtabliſhed proceedings of this court are upon 
written evidence, like the proceedings upon the civil or canon 
aw; and though there are caſes of witnefſes being examined | 
vba voce at the hearing, yet they have been all»wed but pa- | 
ingly, and only after publication, where doubts has = appeared 
in their depoſitions, and the examination has been to ctear ſuch 
tudts, and iniorm the conſcience of the court. 

There never was a cafe where witneff-s have beeri al. ow-d to 
be examined at large at the hearing; and though it right be de- 
inble to allow this, yet the fixed and ſettled procecdi gs of the 
court cannot be broke through for it; and the uimoſt latitude 
tle court have taken in this, is to allow tlie proving exhibits 
wa voce at the hearing, but not to let in other examinations | 

| | A 3 and | 


4104 EXAMINATION 


and this is allowed only where the application is by the par 
who is to make uſe of the exhibits : but there never was a caſe 
Where it was allowed on the application of the contrary party; 
if he is ſuſpicious of fraud, he has notice, and may croſs. exa- 
mine the witneſles : fo in caſes of wills, this court never ſuffers 
them to be proved by examinations of witneſſes viva voce; for it 
is not ſufficient to prove a ſigning and ſealing, but the ſanity of 
the perſon, and all other requiſites under the ſtatute muſt be 
proved, and this cannot be done by viva voce examinations, be. 
cauſe the defendant has a right to a crofs-examination of the 
plaintiff*s witneſſes. I Ark. 445. 203. | - 
The rules in reſpect to viva voce examinations are extremely 
ſtrict in this court : thus where 'the plaintiff had an order to 
prove a deed viva voce; at the hearing, it happened that all the 
witneſſes to the deed were dead, and the plaintiff produced a 
witneſs at the hearing to prove their hands, and this he could 
not be admitted to do; but the Maſter of the Rolls put off the 
cauſe, and gave liberty to examine in the office to prove the deed, 
notwithſtanding publication paſt. Prec. in Chan. 64. 
Note, As to proving exhibits viva voce, it is a certain eſtz- 
bliſhed rule, that you can only prove the hand-writing of the 
-perſon to that exhibit, or the hand-writing of the witneſs, but 
cannot enter into any examination whatſoever, that will admit 
of a croſs-examination. 2 Veſ. 480. EY is | 
.. To authoriſe the examination of a witneſs viva voce to prone 
an exhibit at the hearing of a cauſe, an order muſt be previouſly 
obtained for that purpoſe. This order is to be procured by mo- 
tion in court, or petition to the Maſter of the Rolls, praying 
leave to examine a witneſs or witneſſes viva voce, at the hearing 
of the cauſe, to prove the ſigning of account by the defendant 
for the execution of certain deeds, &. deſcribing them, which Wi t! 
is always ordered as of courſe, ſaving all juſt exceptions : the 
_ counſel's brief, or the petition anſwered, being left at the reęi- 
tering; and the order being therein drawn up, paſſed, and en- N 
tered at the ſame office, a copy thereof, two days previous to 
the hearing of the cauſe, muſt be ſerved upon the adverſe cler . 
by leaving a true copy of ſuch order with him perſonally, or with Jar 
his agent at his ſeat in the Six Clerks” office, ſhewing at the time fo 
of the ſervice the original paſſed and entered. | 
When the cauſe is called on, and the deed, Sc. required toll 


be proved, the original order, the deed, or other exhibit mei- - 
tioned and deſcribed in the order, together with the witnels to = 
prove the ſame, muſt be produced to the regiſter in court, who I 
will adminiſter the uſual oath, and examine the witneſs to the 2 . 


execution, c. after which the deeds may be read in evidence 
che cauſe. | 0 1 


' 90 THE CREDIT OF A WITNESS. Jog 


It may not be unneceſſary to obſerve, that no deed, c. but 
that mentioned and deſcribed in the order can be thus proved at 
the hearing; nor can any deed, &c. be read, although it has 
been proved, if there be not an indorſement thereon ſigned by 
the commiſhoners or examiners, certifying the production and 
proof thereof before them, except ſuch deed, &c. be proved 
diba voce. 1 | 
The attendance of an unwilling witneſs to prove a deed, c. 
viva voce at the hearing of the cauſe, may be enforced by pro- 
ceſs of ſubpœna, to obtain which it ſeems an order ſhould be 
procured by motion in court, or petition to the Maſter of the 
Rolls as of courſe; for without an order, the ſubpena cannot be 
obtained from the /ubpena office, the counſel's brief, or the pe- 
tition as anſwered, muſt be left at the regiſter office, and be 
drawn up, paſſed and entered there ; the order is to be produced 
at the /ubpzena office, when the precipe for the writ is left at the 
office : the form of the precipe may be thus : 


« Subpena William Wynne to appear in Chancery, returnable 
23d January, to teſtify viva voce in court, according to an order 
of court for William Shackfeeld. a 

Bevan, ſolicitor, | 
Teſted, 2d Fanuary 1790.“ 


This writ is made returnable on a day certain, as well out of, 
as in term, purſuant to the order. | | 

The body of the writ is in manner and form the ſame as a 
ſubpzna to teſtify before the examiner. _ > | 

The indorſement expreſſes the purpoſe for which it iſſues, in 
the following words : | 


« By order of court, to teſtify viva voce in court for William 
Shackfield.“ | ; 


Label: © Milliam Wynne tn appear in Chancery, returnable 23d 


January, to zeftify viva voce in court, according to an order of court, 


fr William Shackfield.“ 


The expence of this ſabpœna at the office is 5 f. if one or two 
fetendants 3 and 5 5. 6 d. for three defendants; and no more 
than three can be put into one ſabpœna. 
The return of this writ ſhould be the day on which the cauſe 
bet down to be heard, the /ubpena to hear judgment will ſuffi- 
ently aſcertain that time; and this proceſs to teſtify ſhould not 
be applied for, until the ſalpœna to hear judgment 1s ſerved, and - 
tie day for hearing exactly known; and it ſhould ſeem as if this 
/#9zna ſhould be applied for upon the foot of an order to exa- 
25s | Dd 3 mine 
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mine viva voce at the hearing, or that it ſhould be engrafted upon 
an application for an order to that effect. „„ 
A. ſubpæna to teſtify viva voce at the hearing of a cauſe, requires 
the ſame per ſonal ſervice as a ſubpena to teſtify in other caſes; 
every circumſtznce to be obſerved in ſerving the latter may be in- 
cidental to the former; ſuch as tender or payment of ſufficient 
money to bear a witneſs's expences, ſervice a reaſonable time be. 
fore the day, appear and give evidence, g.: but without the order 
to examine viva vice, a witneſs attending purſuant to a /ubpeng . 
to teſtify viva voce, cannot be examined; and therefore it ſhould 
ſeem, that an application to examine viva voce ſhould accompany 
or precede an application for an order to teſtify viva voce. 

In the proofs of this cauſe, the plaintiff had proved a certain 
deed: and the defendant, on petition to the Maſter of the Rolls, 
got an order for leave to inſpect the deed, (becauſe, as it was ſaid 

by the counſel in ſupport of the order,) the depoſition of the 
witneſſes referring to the deed, mad: the ſame part of the depo- 
ſition. And, . 
It was moved to diſcharge this order, for that the other fide 
can have en right to ſee the ſtrength of my caſe, or the evidence 
of my title, before the hearing; and if this were to be granted, 
ſuch motions would be made every day, ſince jt would be every 
one's curioſity to try to pick holes in the deed of ſettlement by 
which he is diũnherited; and no ſuch order in the like caſe was 
ever yet made. 5 | 5 

Which the Lord Chancellor thought very reaſonable, and 
therefore diſcharged the order. 2 P. Will. 210. 

So where, at the hearing of the cauſe, it appeared, that the 
defendant had examined a witneſs to prove a deed executed by 
him to his brother, to whom he was adminiſtrator, and claimed 
to be a creditor by judgment, which judgment was ſaid to be dil- 

charged by the deed ſo proved in the cauſe, the ſaid deed being 
alleged to amount to a releaſe ; in conſequence whereof, there 
would be affets. to pay the debt due from the inteſtate to the 
plaintiff; and now the quelition was, whether the plaintiff could 
compel the defendant to produce this deed ? | 

It was urged for the plaintiff, that he might ; for the defen- 
dant having proved it, and the witneſs having referred thereto 
by his depofition, the ſame was now become part of the depo- 
ftion itſelf, and in the poſſeſſion of the court; and as the plain- 
tiff could read any part of the deps/ition taken for the defendant, 
by the ſame reaſon he might inſiſt on having the deed produced; 
and that the Maſter of the Rolls had made many orders to the 

like purpoſe. | 

To which it was anſwered, that a deed was not part of the 
depoſition, unſeſi mentioned therein in hec verba; and that a6 t0 

the deed, the defendant had proved, it remained at his —_ 
5 | N ge whethe 
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whether he would make uſe of it or not; that accordingly it 
was ſo ruled in the caſe of Calmady v. Calmady, while the court 
would not oblige the defendant to produce a deed which he had 
roved. / 5 « | 
The Lord Chancellor held this to be the courſe of the court, 
and therefore would make no order for the defendant's producing 
the deed, 3 P. Will. 34. | 1 
The cauſe came on to be heard laſt term, and was adjourned 
orer to the next; and now it was moved for liberty to examine, 
to proye a witneſs (to a deed material in the cauſe) being in 
Scotland, in order to prove the hand writing of the witneſs; and 
granted on aſfidavit of notice of motion. Lord Hard wicke, 
Chancellor, ſaid, It was often granted to examine a witneſs viva 
goce during the hearing, as in Ward and Blount; and he ſaw no 
difference in this caſe. Ainbler's Rep. 145. ; 


\ 
* 


Of Hearings upon Bill and Anſwer, 


CAvsE may be ſet down to be heard upon bill and anſwer, 
H provided there be matter of equity admitted by the anſwer 
{afficient to found a decree upon; ſo that when the defendant 
hath anſwered, the plaintiff ought to adviſe with his counſel 
concerning the anfwer z and if he finds that upon the anſwer _ 
alone, without farther proof, there be ſufficient ground for a de- 
cree, he may then proceed to an hearing upon bill and anſwer, 
without lengthening. the cauſe further. 

The method of hearing a cauſe upon bill and anſwer is gene- 
rally thus : after the ſubſtance of the bill has been opened by 
the junior counſel, and the matter of equity thereof duly re- 
preſented to the court, the anſwer of the defendant is to be ſtated 
in the ſame manner by his counſel, and muſt be admitted true 
n all points, as to the particulars charged in the bill; and no 
other evidence is to be given than what ariſes from the anſwer 
itſelf, or being matter of record, to which the anſwer refers, 
and which is proveable by the record. But, 

Mete, In many caſes, though the cauſe requires no witneſſes, 
yet it may be neceſſary for the plaintiff to reply, &'c. whereby 


the defendant will be put upon proof of his anſwer, and the 


plaintiff admitted to prove the matters of the bill. | 
If a deed or will is confeſſed by the anſwer, and referred to, 
there ought to be no replication ; but the plaintiff ought to pro- 
ceed thereupon to an hearing upon bill and anſwer; and if a 
truſt is confeſſed by the anſwer, there needs nothing further but 
togo to an hearing, and the court will refer the accounts of the 
truſtee to be ſtated by a Maſter ; and when that is done, decree 
a diſcharge of the truſtee on his paying the balance; the coſts 
| 5 Dd4 between 
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between the parties in that-caſe being uſually reſerved by the 
court until after the maſter ſhall have made his report. 2 Ty, 


50, | | 
« Though the plaintiff happens to need no witneſs on his part, 
yet it may be ſometimes neceſſary to reply, and put the defendant 
upon proof of ſomewhat in his anſwer, as if he confeſſes the 
matter alleged by the plaintiff, or ſets forth ſome further matter 


in bar of the plaintiff's equity; but there the plaintiff is to reply 


to that particular matter or point only, on pain of payment of coſt; 
for the copies, or otherwiſe as the caſe ſhall require. Prog, 
Reg. 317. Px. Alm. 14. Ord. Chan, 122. | | 

If the plaintiff go to an hearing upon bill and anſwer, and 
the court ſhall not ſee cauſe to make a decree thereupon for 
want of ſufficient matter confeſſed by the anſwer, the bill ſhall 
be diſmiſſed with coſts, or the plaintiff may be admitted to re. 
ply, if he defires it, (paying down 5 J. or ſuch other coſts a; 
the court ſhall think fit for the day,) within four days after ſuch 
hearing; which, if he does not, the diſmiſſion muſt ſtand ; and 
being ſigned and inrolled, may be pleaded in bar to a new hill 


for the ſame matter. Pract. Reg. 317. 1 Px. Alm. 14. 


If the plaintiff reply to an anſwer, and without rejoinder“, 
or rules given for producing witneſſes and paſſing publication, 


brings the cauſe to an hearing, the anſwer ſhall be taken wholly 


true, as if there had been no replication ; for the defendant's op- 
portunity of proving his anſwer is taken from him; ſo where 
the defendant diſclaims, or doth not anſwer, but pleads or de- 


murs, the plaintiff is not to reply without arguing the plea or 


demurrer ; and if he ſerves the defendant with a /ubpena to re. 
Join, the defendant may have coſts for the unjuſt vexation, 


1 Chan. Caſe. 21. | 
If a ſubpœna to rejoin be not ſerved, though it be ſued out, 


the cauſe may be heard upon bill and anſwer +. 


Note, A cauſe is at iſſue by the replication, and a rejoinder is never aQually 
filed. Moſely, 298, 
But note, If the plaintiff replies to the defendant's anſwer, but never ſerves 
him with a ſubpœ na to rejoin, he may rejoin gratis, in orderto prove his anſwer, though 
the plaintiff cannot force him to rejoin without a ſubpeena, Moſeley, 12.3. pl. 77: 


(49) 


Of the Diſmiſſion of Bills. Firſt, «when the plaintiff 
does not appear. —Secondly, For want of Proſecution. 
Thirdly, Where there are not proper parties. —Fourthly, 
When the plaintiff ſues for the ſame thing bath at law 
and in equity. And firſt, : | 


When the Plaintiff does not appear. 


A Dr$mi1ssION is a final ſentence of the court, whereby the 
plaintiff's bill or ſuit is ordered to ſtand diſmiſſed. Pra#. 
Re . 142. TE 5 | 
When the cauſe is called on, and the defendant's counſel is 
ready, and appears, and nobody appears for the plaintiff, the 
court always calls upon the defendant to prove ſervice, and if 
he cannot do that, he cannot pray to have the bill diſmiſſed ; 
all the court can do in this caſe is, only to ſtrike the cauſe out 
of the paper: but if the defendant proves ſervice, the bill muſt 
be diſmiſſed with coſts ; this ſervice muſt be upon the oath of 
the party, viz. © That he was on or about ſuch a day ſerved 
with a /ubpena to hear judgment at the plaintiff's ſuit z? or any 
other perſon with whom the /ubpena was left may make affidavit, 
and it muſt be filed before it can be read: the reaſon of this is, 
becauſe a plaintiff may ſet down his cauſe, and yet upon further 
conſideration of the matter, he may not think fit to ſerve the 
defendant with a ſubpena to hear judgment; in this caſe the 
defendant muſt hear the caufe ad reguiſitionem defendentis, if he 
will have the bill diſmiſſed with coſts, though ſomerimes the de- 
fendant is caught there too, and a decree made againſt him. 
Before appearance, the plaintiff may obtain leave to diſmiſs 
his own bill; ſo after appearance, and before anſwer, or after 
anſwer, and before the parties have examined witneſſes, the 
plaintiff may generally of courſe, on motion, have leave to diſ- 
miſs his own bill with coſts; and if the plaintiff diſmiſs his 
own bill, or the defendant diſmiſs it for want of proſecution, 
the plaintiff muſt, by the late ſtatute for amendment of the 
law, pay full coſts, to be taxed by a Maſter. 5 Ann. c. 16. 
Plaintiff cannot on motion diſmiſs his bill without coſts on 
the ground, that the court would have decreed according to it, 
unleſs conſent, 1 Veſ. Fun. 140. | | 
After motion to diſmiſs bill without coſts refuſed, conſent is 
neceſſary, In this caſe the bill was diſmiſſed with coſts by con- 
ſent on paying the coſts attending the application. Bid. 402. 
Secondly, Bills are diſmiſſed | | 


* 
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DISMISSION. 


For Want of Proſecution. 


XI HEN a bill is filed, and a full anſwer put in thereto, if 
| the plaintiff does not proceed in his anſwer in three 
terms, the defendant may in that caſe move (as of courſe) to 
diſmifs the bill for want of proſecution, with coſts, to be taxed 
by a Maſter, but he muſt produce the Six Clerks” certificate of 
the filing the anſwer, (and the Six Clerk certifies that ſince that 
time there have been no proceedings in the cauſe, as appears by 
| His books): this certificate however is never called for; the 
counfe] who makes the motion is ſuppoſed to have, and in truth 
always has, it in his hand, for he cannot move without it : the 
Maſter taxes theſe coſts, and they are recoverable by ſalpœna, 28 
in other caſes where coſts are to be paid by either party; the 
ancient rule was, that a man might diſmiſs his own bill on pay. 
ing 20s, coſts; but this, in proceſs of time, was found ſo 
great a grievance, that the legiſlature took notice of it, and made 
an act of parliament, that no bill ſhould be diſmiſſed, but on 
payment of full coſts, to be taxed ; the party, it is true, may 
move, and often does, to diſmiſs his own bill with coſts to be 
taxed ; and as this is a motion of courſe, ſo it is tantamount to 
the defendant's moving to diſmiſs the ſame, it only prevents the 
defendant's moving for that which the plaintiff had done for 
him. 4& 5 Ann. c. 16. fec. 24. . 
But though this proceeding of diſmiſſing bill for want of prox 
ſecution, with coſts, is laid down as an eſtabliſhed rule of the 
court, yet caſes may be found out where it will not hold 
good. 9 1 
5 As for example, where a bill is filed againſt feveral defend- 
ants, it often falls out that one defendant anſwers in due time, 
when another defendant is forced to be proſecuted for want of 
an anſwer, and the plaintiff cannot proceed in his cauſe till all 
the defendant's anſwers are come in; and therefore whenever 
this caſe happens, and when it appears to the court that the 
plaintiff is going on with his ſuit, and proſecuting for want of 
anſwers, it has always been allowed a good caufe to diſcharge 
the order of one fingle defendant, under pretence of diſmiſſing 
the bill as againſt him for want of proſecution ; and this is 
grounded upon the higheſt reaſon, becauſe the plaintiff cannot 
proceed with effect in his ſuit till all. the anſwers are in; and 
becauſe it often falls out, that one defendant's anſwer comes in 
due time, when the anſwers of the other-defendants cannot be 
got under fix or twelve months after filing the bill, or at leaſt 
not ſufficient ones. To ſay that becauſe one defendant hath 
fully anſwered, and is not proceeded againſt, that therefore the 
bill gzoad him ought to ſtand diſmiſſed, when at the ſame 2 
1 | | | the 
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DISMISSION. — 


dhe plaintiff wants an anſwer from the other defendants, and 
without it cannot proceed to have a complete decree, is, what 
was never yet allowed of; for where a plaintiff is proſecuting 
{or want of anſwers, one ſingle defendant ſhall never diſmiſs the 
hill during the proſecution. 

General demurrer put in, but never argued ; and no proceed- 
ings afterwards : the defendant cannot have the bill diſmiſſed for 
want of proſecution, as he had an equal- power to move in the 
cauſe. 2 Veſ. junior, 287. | | 

And though a bill is diſmiſſed for want of proſecution, yet 
the plaintiff may move to retain his bill on payment of coſts out 
of purſe z Hut in this caſe he ought to proceed with effect in his 
cauſe, which if he fails in it, will come a ſecond time to be diſ- 
miſſed for want of proſecution, with colts, to be taxed by the 
Maſter ; but after joining in commiſſion, the defendant hath 
no method left to get rid of his cauſe, but by obtaining a com- 
miſſion z and after the depoſitions are returned, to get a rule ex 

arte entered to paſs publication, and the cauſe ſet down and 
heard at his own requeſt. | 

After an order to ſpeed the cauſe, the plaintiff has a whole 

term and vacation to proceed in, before the bill can be diſmiſſed, 
3 Bro. Rep. 191. | : 
Note, In the Exchequer, if the plaintiff doth not reply to the 
fefendant's anſwer, ſome time in the next term after the anſwer 
is put in, the defendant may, the term following, give a rule to 
be diſmifſed within a week; and if the plaintiffs ſhall not, with- 
in that time, reply to the defendant's anſwer, the defendant 
ſhall be diſmiſſed with coſts. But if the defendant does give a 
rule to be diſmiſſed for want of a replication, upon the coming 
in of ſuch replication, the defendant is to rejoin gratis, and 
join in commiſſion 3 and if the plaintiff doth not the ſame term, 
or the term following, take forth a commiſſion to examine wit- 
neſſes, the defendant mult either take out a commiſſion ex parte, 
or elſe be diſmiffed with 5/. coſts; and in all caſes where the 
defendant ſhall give a rule, either for not replying to the defend- 
ant's anſwer, or for not proceeding after replication, if there be 
not a week in term, the plaintiff is to have a day to ſhew cauſe, 
till the ſetting down of cauſes, | 

Before 4 Inn. c. 16. ec. 24. for the amendment of the law, 
this court, upon motion, uſed to diſmiſs bills for want of proſe- 
eution, with 204. coſts; but the act has provided, upon the 
plaintiff's diſmiſſing his own bill, or the defendant's diſmiſſing 
the ſame for want of proſecution, the plaintiff in ſuch ſuit 
ſhall pay to the defendant his full coſts, to be taxed by a 
Maſter. _ 5 . | 2 

But, fince the act, another inconvenience has arifen, which 
ſhoutd make the court incline, as far as they can conſiſtently 


with 
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with their own rules and juſtice, for diſmiffing bills with cofty; 
to be taxed ; and that is, a man's bringing a bill upon a frivg. 
lous account, who, in order to keep his cauſe alive, replies, and 
afterwards moves to withdraw his replication, and that he may 
be at liberty to amend his bill; and, if the motion is granted, he 
then ſets it down upon bill and anſwer only, that it may be dif. 
miſſed with 40. coſts, which is evading the juſtice of the 
court; for otherwiſe, if he had not withdrawn his replication, 

he would have paid the full coſts. Wd | 

Therefore Lord Hardwicke, Chancellor, ſeemed inclinable to 
alter the courſe of the court with regard to 40s. coſts only, in 

_ caſes of diſmiſſion pon bill and anſaver, as it is a hardſhip upon 
the defendant to be put to great expences with motions and 
other interlocutory proceedings, and yet not be allowed more 
than 40. coſts. And, accordingly, | 

The Lord Chancellor altered this day the courſe of the court 
in regard to diſmiſſing bills, where the cauſe is ſet down pn 
bill and anſwer only, or where it is ſo ſet down after withdraw- 
ing a replication, and ordered, that for the future it ſhould be 
left to the diſcretion of the court, according to the merits of 
the caſe, to diſmiſs the bill with 405. coſts, or coſts to be tax- 
ed by a Maſter, or with no coſts; and an order drawn for this 

urpoſe was ordered to be read in court; and his Lord- 
ſhip directed it afterwards to be fixed in the Regiſter's office. 
Ordo Curie, Eaſftex Term, April 27, 1748. 2 Ath. 289, 

If a plaintiff obtains an order to amend his bill, which he does 
not do in a reaſonable time, yet this ſhall not be ſuch a proceed- 
ing as to keep his bill on foot, and hinder its being diſmiſſed for 
want of profecution. 

On diſmiſling a bill before replication, it is not neceſſary to 
ſerve a notice of motion, but it is uſual only for the clerk 
in court to leave a note at the ſeat of the adverſe clerk 
with himſelf, or agent there, that he will diſmiſs the bill for 
want of proſecution, and ſo get the Six Clerk's certificate on 
which the motion is grounded, and moved of courſe, without 
any affidavit z but after a replication put in, if the plaintiff ceaſes 
all manner of proſecution for three terms excluſive, the bill may, 
upon the Six Clerk's certificate, and giving notice of motion, 
and an affidavit thereof filed, (if not defended by plaintiff's 
counſel,) be diſmiſſed. | WE | 

Note, if at any time the cauſe veſts for a year, the plaintiff 
muft ſerve the defendant with a ſubpœna ad faciendum attornatum, 
unleſs the defendant's clerk in court will voluntarily appear, 
though it is thought fair practice, if the defendant be living, to go 
on without ſuch ſervice ; and the reaſon of the /ubpena ad facien- 

dum artornatum, was, - becauſe the defendant might be dead in ſo 


long a time, and therefore they thought the firſt r 
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the clerk in court not ſufficient to found any other acts of the 

court on, unleſs a clerk in court would appear for him; and then 

it was preſumed that the defendant was living. 
Thirdly, Bills are diſmiſſed | 


| For want of proper Parties. 


T has already been obſerved, that in all ſuits great care ſhould 
1 be taken, that there be proper parties for and againſt whom 
the court may reſpectively decree. | 

If the defendant objects for want of parties (as he may), un- 
leſs reſtrained by ſome interlocutory order, whereby he is to take 
no advantage for want of parties; this is always to be done when 
the pleadings are opened, and before the cauſe is gone into upon 
the merits. Gilb. Chan. 157. | 

If it appears to the court, that a very neceſſary party is want- 
ing, that without him no regular decree can be made; as where 
a man ſeeks for an account of the profits or ſale of a real eſtate, 
and it appears upon the pleadings, that the defendant is only a 
tenant for life, and conſequently the tenant in tail cannot be 
bound by the decree ; and where one legatee brings a bill againſt 
an executor, and there are many other legatees (none of which 
will be boand either by the decree or by the account to be taken 
of the teſtator's aſſets), and each of theſe legatees may claim 
the account in queſtion over again at their leiſure 3 or where ſe- 
veral perſons are entitled as next of kin under the ſtatute of 
diſtributions, and only one of them 1s brought on to an hearing, 
or where a man is entitled to the ſurplus of an eſtate ander a 
will, after payment of debts, and is not made a party; or where 
the real eſtate is to be ſold under a will, and the heir at law is 
not brought on; in theſe and all other caſes, where the decree 
cannot be made uniform and complete; for as, on the one 
hand, the court will do the plaintiff right, ſo, on the other hand, 
they will take care that the defendant is not doubly vexed, he 
ſhall not be left under precarious circumſtances, becauſe of the 
plaintiff, who might have made all proper parties at firſt, and 
whoſe fault it was that it was not ſo done ; and therefore in all 
theſe caſes the ancient rule was to diſmiſs the bill with coſts, for 


want of neceſſary parties. 


The preſent courſe of the court for ſome time paſt hath been 


and now is, to let the cauſe ftand adjourned over on payment 


of the coſts of the day, and to direct the plaintiff to amend 
his bill, by adding proper parties; and in many caſes this 
is a very juſt rule and determination; as where the party 
wanting to be brought on is purely a party pro formd, as in the 
caſe of a truſtee or an executor, againſt whom there needs no 
further examination of witneſſes : nay, the court often directs to 

_ lupply. 
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ſupply the want of parties, in caſe of an adminiſtrarion de bon 
non, &c. that upon the plaintiff's producing ſuch an adminiſtr,, 
tion, or probate of a will, before the dah the account ſhall 
o on. 

: But where the party which 3 is wanting is a ſubſtantial and ne. 
ceſſary party, and where he may controvert the plaintiff's y 
Tight to the demand in queſtion, and where he may deny it by 
his anſwer, and put the plaintiffs and the other defendants who 
have anſwered, to undergo a freſh examination of witneſſes; 
and the plaintiffs muſt reply to this new defendant's anſwer, and 
both parties examine all over again; and when the cauſe muſt 
alſo be ſet down de novo, as againſt this new defendant: in ſuch 
caſe, it ſhould ſeem that the bill ought to ſtand diſmiſſed, with 
coſts, and that the defendants, who are unneceſſarily brought 
on, ſhould at leaſt have their coſts for this vexation; and that 
the plaintiff ought to be at ſiberty to bring a new bill, and make 
proper parties, as he ſhall be adviſed ; but this is wholly i in the 
diſcretion of the court ; for where a bill wants proper parties, 
it is in the power of the court to diſmiſs the bill /ans prejudice, 
or to give leave to amend, paying coſts. 1 P. Wms. 428. 

And ſaid by Lord Hordwicke, Chancellor, that a bill in Chan- 


eery is never diſmiſſed for want of parties, but ſtands over, upon 
paying the coſts of the day. And, 


A, decree of Sir 7oſeph Jetylls, in a cauſe at the Rolls to dif. - 
miſs a bill for want of parties, was reverſed afterwards for that 
reaſon ; and a decree of the ſame nature in the court of Exche- 
quer, was reverſed likewiſe in the Houſe of Lords. 2 At. 15. 
N u, Bills are diſmiſſed, | | 


When the Plaint if Ay as well i in this Court as at Lew 


for the ſame nc 


A Cavsr may be diſmiſſed for vexation by reaſon of a double 

proceeding, as if the plaintiff firſt brings an action at law, 
and Ip his bill in this court for the ſame thing, &c. though he 
may proceed here, his proceedings at law being ſtayed by injunc- 
tion; and if the plaintiff forbear proſecuting his ſuit here, of 
does any thing which ſeems to make himſelf a judge of the mat 
ter in queſtion, theſe are cauſes of diſmiſſion. 

As concerning elections to be made, where a man brings his 
action at law, and his bill in equity, for the fame matter, de- 
fendant muſt firſt anſwer the bill, and then put the plaintiff to 


his election in which court he will proceed; and this is a mo- 
tion of courſe, he has by the order ſerved on the clerk in court 


eight days, to ſhew cauſe againſt making his election; if = 
| | elects 
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clects to proceed at law, his bill in equity ſtands diſmiſſed with 
8. | | | 

1 he chuſes equity, then an injunction iſſues to ſtay his pro- 
ceedings at law; this election is filed in the report- office, and 
ſigned by plaintiff's clerk in court, and is the authority for 
making out the injunction: but ſtill this election does not hold 
in all caſes, for if the ſuit in equity is not for the ſame matter, 
there ſhall be no election; if the bill is a bill of diſcovery, and 
no relief ſought thereon, there is no election, for perhaps on 
that diſcovery he may be able to proceed in law, and without it 
cannot. | | 

Upon this heid there ſeems to be a plain failure of juſtice z 
as for example, ſuppoſe the plaintiff elects to proceed in equity, 
and his bill upon hearing is diſmiſſed, either with or without 
coſts, all the benefit the defendant, who is doubly vexed by it, 
has, is only to have his coſts, and plead it in bar to any new 
bill brought againſt him for the ſame matter, (for a diſmiſſion 
upon an interlocutory order is not pleadable, but his injunCtion. 
for ſtaying proceeding at law is gone by the diſmiſſion, and the 
plaintiff is in that caſe at liberty to proceed at law, which the 
court never intended when they put him to his election; now he 
elects to take his fate in equity, finds that court againſt him, 
and when be has done there, he may take another turn at law, 
which is a great hardſhip, and it were to be wiſhed, that the 
wiſdom and juſtice of the court would remedy it ; for the order 
of eleCtion is, that the plaintiff is proſecuting at law and in 
equity for one and the ſame matter, and therefore he is called 
on by the juſtice of the court to ele in which court he will 
proceed, but ſtill he is not to proceed in both courts. 

A plaintiff here may either make a general election to proceed 
at law, or a ſpecial eleCtion, as to proceed for part here, and the 
other part at law, but the court will judge of the reaſonableneſs 
of that ſpecial election; but a diſmiſſion upon an eleCtion to 
proceed at law is not peremptory, but the plaintiff may, after 
he has failed at law, bring a new byll. Gilb. Rep. in Eg. 183. 
2 Vern. Caſe 24. \ | 

But though the plaintiff, who ſues both at law and in equity 
for the ſame thing, will be put to make his election in which 
court he will proceed; he need not however make ſuch election 


till the defendant has anſwered : ſo an order for a plaintiff to 


make his election was diſcharged on motion, becauſe the defend- 
ant had pleaded the ſtatute of limitation, and the plea had not 
been argued. 3 P. Wiwms. go. Moſeley 210. pl. 19. 

The order for making an election recites only that the plain- 
tif proſecutes the defendant at law and in equity for one and the 
ſame matter, ſo that the defendant is doubly vexed ; wherefore 
it provides, that the plaintiff, his clerk in court, and attorney 

| | at 
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at law, having notice of the order, within eight days after fick 


notice make his election in which court he will proceed; and if 
he elects to proceed in this court (the Chancery), then the pro- 
ceedings at law are by that order to be ſtayed by injunction; but 
if the plaintiff ſhall elect to proceed at law, or in default of ſuch 
election by the time aforeſaid, his bill is to be diſmiſſed with coſts, 
And note, If one makes a ſpecial eleCtion to proceed at law as to 


part, and in equity as to other part, with regard to what the 


plaintiff in equity elects to Patong at law, his bill . to be 
diſmiſſed with coſts. | 
The plaintiff filed a bill in the Exchequer, witch was dif. 


miſſed, and now brought the ſame bill in this court, which the 


defendant moved might be diſmiſſed with coſts ; but the Lord 
Chancellor, on conſulting the regiſter, ſaid, it could not be dif. 
miſſed on a motion, but the defendant muſt plead to it; and then 
it is referred to aMaſter, to ſee whether it is the fn bill or 


not; but if a bill is depending here, and a ſecond brought for 


the ſame matter, the defendant may move, that it may be re- 
ferred to a Maſter to ſee whether they are the ſame, and to dif. - 
miſs one. Mzſely 268. pl. 154. Anon. 

Action was brought on a bond for 1500 J. and 3 ob- 
tained; a ,. fa. iſfued againſt the defendant's goods, and nulla 


bona returned; after that the plaintiff, finding the defendant had 


ſome public Rock 3 in truſtees? names, filed a bill to ſubjeR it to 
the payment of her debts ; the next term after the bill was filed, 
and before an anſwer was brought in, the plaintiff arreſted the 
defendant's body by ca. /a. and he being now in cuſtody, it was 
inſiſted on the part of the plaintiff, that ſhe might have her elec- 
tion to waive the ca. /a. and have ſatisfaction by a decree out of 
the truſt-money ; and it was ſaid to be like the caſe where a 
creditor proves his debt under a commiſhon of bankruptcy, and 
proceeds by action at law, he ſhall be bound to make his elec- 
tion. 

Lord Hardwick? took it up on hearing plaintiff's counſel, and 
diſmiſſed the bill without coſts. Where there is an equitable 
demand, and the party is taken in execution on a decree, this 
court will notwithſtanding iflue all its proceſs againſt his land 


and effects, and the body being detained is not, in this court, a 


ſatisfaction ; the reaſon is, becauſe he is detained for the con- 
tempt ; but at law the detaining the body is a ſatisfaction; and 
you cannot afterwards take his goods : this bill is not founded on 
an original equitable demand, but is brought in order that this 
court may extend its power to reach what the common law can- 
not; the ſtock to be ſure is not liable on the 5j. fa, but ſuppoſing 


it had been in the defendant's own name, the taking his perſon 


in ne A _ EY protected the ſtock: this 1 is matter merely 
at 
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at law, and the plaintiff has taken defendant's body by ca. /a. 
after the bill was filed, | | 

N. B. If the plaintiff had not taken ont ca. /a, the bill had 
been proper to ſubject the ſtock in the hands of the truſtees. 
Anbler' Rep. 79. Vide alſo Balch v. Waſtall, 1 Will. 445. 

Beſides the cauſes which have been already conſidered, as ope- 
rating to the diſmiſſion of a bill before the hearing, it frequently 
happens that a bill is diſmiſſed | 


Upon the Hearing. 


AND this diſmiſhon is ſometimes for want of parties, or 

becauſe the matter belongs to another forum, as to the 
courts of law, or eccleſiaſtical courts, or that the conuſance of 
the cauſe belongs only to another court of equity, or that the 
matter in demand is below the dignity of this court, either in 
reſpect of its value, or in reſpect of its nature; which laſt is 
ſuch as in itſelf is diſhoneſt, or 1s ordinarily accompanied with 
ſomething of fraud, corruption, or oppreſſion, or hath an evil 
tendency, as well upon the merits as for want of equity in the 
cauſe : and if the diſmiſſion be upon ſull hearing, and drawn up, 
figned, and inrolled, it may not be altered, by any motion or 
order afterwards for retaining the cauſe, but by a bill of review, 
nor ſhall a new bill be admitted but upon new matter (like as the 
caſe of a bill of review) and ſpecial order of the court. Pra#. 
Reg. 142. 3 Px. Alm. 12. 27. Toth. 50. 

Probable cauſe of ſuit may induce the court to ſpare coſts, 
when the plaintiff is diſmiſſed on the hearing, though if on ſuch 
diſmiſſion there appears no ſuch probable cauſe, Oc. the plaintiff 
commonly pays full coſts to.be taxed. 3 | 

Upon a diſmiſſion with full coſts, the coſts are to be taxed by 
the Maſter, to whom the taxation is referred, and his report is 
to be had therein; and then, without confirmation of the report, 
the ſame being filed with the regiſter, you may have a ſubpœna 
for your coſts, upon which, if they are not paid, proceſs of con- 
tempt ſhall iſſue, as in other caſes; and where a bill is regu- 
arly-diſmifſed of courſe, or by order, for want of proſecution, 
Tc, the ſame cannot be retained without ſpecial order of the 
court, which is ſeldom ordered without ſome extraordinary rea- 
ſon be given; and in that caſe the court orders the plaintiff to pay 
ſuch coſts to the defendant as they think proper. 

If the plaintiff diſavows or diſowns the ſuit, the bill ſhall be 
diſmiſſed without coſts againſt him, upon notice of the motion 
to the defendant, if he lhews no cauſe to the contrary. 

Vol. I. XS 0 --:- Fi The 
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The plaintiff may either come into court and diſavow the ſui, 
or by warrant to counſel under hand and ſeal, diſown and diſclain 
it, as being brought without his order or privity, and may en. 
power ſome counſel to move and conſent that the bill be gif. 
miſſed : the court, in caſe of ſuch warrant, orders it to be file 
in court; but if in ſuch caſe there be more plaintiffs than one, 
the bill will be diſmiſſed only as to him who diſowns the ſuit, 

Suits grounded on nuncupative wills, long leaſes tending tg 
perpetuities, eſtates purchaſed, brokages for inarriages, agree. 
ments for plays or wagers, bargains for offices contrary to the 
ſtatute of Edu. 6. or for ſimony or uſury, are diſmiſſed on mo- 
tion, if they take up the whole matter of the bill, and no ſpecil 
cauſe to induce the court to allow procedure. 

When a cauſe is brought to hearing after iſſue joined and wit. 
neſſes examined, the court ſometimes makes a decree for the 
plaintiff as to ſoine points contained in his bill, bur diſmiſſes his 
bill as to other points, and ſometimes orders the plaintiff to pay 
colts to the defendant for fo much of the bill as is diſmiſſed, to 
be taxed by the Maſter ; and ſometimes orders the defendant to 
pay the plaintiff coſts, to be taxed for ſo much of the bill as is 
decreed for him, as the court ſhall adjudge proper. 

Where a plaintift examined a defendant as a witneſs, the bill 
was diſmiſſed as againſt him with coſts. 1 Ve jun. 418. 

It was ſaid that this was the invariable rule of the court, butit 
was faid in reply, that the rule was laid down with too much 
latitude. . 5 : 

Judgment on bond, and nulla bona returned on a f. fa. then 
plaintiff brought bill to have ſatisfaction out of ſtock veſted in 
truſtees names; afterwards plaintiff takes defendant on a ca. /a, 
Bill diſmiſſed. Execution on ca. /a. is ſatisfaction of the debt at 
law, and equity will not lend aſſiſtance. Ambler 79. 

N. B. If the plaintiff had not taken out ca. /a. the bill had 
been proper to ſubject the ſtock in the hands of the truſtees. 

Tote, A cauſe being ended by agreement or arbitration, with- 
out proceeding on the bill, order will be given to diſmiſs the 
bill; and where the bill is regularly diſmiſſed of courſe, or by 
order, no motion will be admitted for retaining it without cer- 
tificate from the defendant's clerk in court, that the coſts of the 
diſmiſſion are paid. | 5 ns 
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Of the Decree. 
"AKT HEN the cauſe has been heard upon full and ſolemn 
argument by counſel on both ſides, the court proceed 


to pronounce its decree, which is the final ſentence: or order q 
i ; the 


% 
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the court, determining the rights of the parties in the matters 
in litigation, and diſpenſing juſtice between them, agreeable to 
equity and good conſcience: the decree is pronounced in open 
court, and is minuted down by the regiſter, who ſometimes 
reads the ſame to the court, in order that if any miſtake happen 
to be made therein, the ſame may be immediately rectified. 

The decree being pronounced, the party in whoſe favour the 
ſame is made carries the ſenior's counſel's brief to the regiſter of 
the day, when the cauſe was heard, (for each regiſter takes his 
turn alternately,) and beſpeaks the decree to be drawn up, and 
the adverſe party uſually beſpeaks a copy ; each party draws up 
the decree as he finds it moſt in his client's favour ; and when the 
decree is drawn up, and the copy returned to the regiſter, (if 
there is any difference about the decree,) the regiſter appoints a a 
day to hear both parties upon it, before the ſame is paſſed ; or 
if either party refuſes to return his copy, the regiſter ſends him 
a note to return it by ſuch a day, or he will paſs the decree with- 
out him; and this is done to give all parties an opportunity of 
pointing out any errors or objeCtions which he may have, and 
which the regiſter can recti x. | 

If the minutes taken at the hearing are doubtful, or if either 
party thinks himſelf really aggrieved by the decree, as it is then 
going to be paſſed, or if he conceives the minutes to have been 
maccurately taken, or contrary to the plain ſenſe and meaning 
of the court, when the decree was pronounced, in either of theſe 
caſes an application ſhould be made before the decree i paſſed, 
either by motion or petition, that the minutes of the decree may 
de rectified, ſtating therein the ſpecific matter to be added or 
altered ; and upon hearing and conſideration of the argument on 
both ſides, the court adopts or rejects the alteration propoſed. - 
When the decree is paſſed by the regiſter, an entry thereof in 
the entering-books in the regiſter's office, is, in the .next place, 
neceſſary to be made; and it is to be obſerved, that paſſing and 
C entering the decree are eſſentially requiſite to the perfect comple- 
ton of it, and neceſſarily antecedent to any ſubſequent or further 
proceedings being had thereon; for unleſs the original decree 
zppears to be entered, or an office copy of the decree, paſſed and 
lgned by the regiſter, is entered in the room of it, no ſubſe- 
quent proceedings, according to the directions of the decree, can 
epularly be purſued, nor the decree itſelf carried into execution; 
and if any proceedings are had inadvertently, they are irregular 
ad voidable, and the ſame, by a proper application to the court, 
vil be ſet aſide for irregularity : if the party in poſſeſſion of the 
ginal decree neglects or refuſes to enter it, the office-copy, 
regularly paſſed and ſigned, may be entered in like manner as 
le original ; and where any delay appears in perfecting the en- 
tf of the decree, the office-copy of the original decree, upon 
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application to the regiſter, will be ſigned by him, if the origing 
has been previoully left at the entering-books ; and the office. cop 
ſo authenticated will be ſufficient to authorize any proceeding 
in purſuance of the decree. EE N 

All decrees made in Michaelmas and Hilary terms are to be 
entered before the firſt day of the Michaelmas term next follow. 
ing, and all decrees made in Eaſſer and Trinity terms are to he 

entered before the firſt day of the Zafter term next fallowing, o 
otherwiſe the party entering decree will be obliged to procure an 
order to enter them nunc pro tunc, the application to the court 
for which order is always upon notice previouſly given to the ad. 
verſe party to prevent ſurprize: and all decree; and diſmiſſon; 
pronounced upon hearing the cauſe in this court are to be draus 
up, ſigned, and inrolled, before the firſt day of the next Michue. 
mas or Eafler term after the ſame ſhall be pronounced reſpec. 
tively, and not at any time after, without ſpecial leave of the 
court : and the decree, until the ſame has been drawn up and 
ſigned and inrolled, has the force of an interlocutory order only, 
and is not final, but may be altered upon a re-hearing, or ſome. 
times upon motion or petition: But after a decree has been for. 
mally drawn up and entered, no errors in it can be reCtihed on 

motion, or by any other proceeding than re-hearing the cauſe. 
Gilb. Chan. 163. Ord. Chan. 142. Pract. Reg. 123. 3. 

Will. 111. 5 © oa b . 

Decree by conſent of counſel on both ſides cannot be ſet 

aſide. 2 FVeſ. 488. . | 

Relief may be againſt a decree obtained by fraud or impok- 
tion. 1 Pe. 120. . . | 

A decree though obtained by fraud, cannot be fet aſide by 

_ petition. 3 Bro. Ch. Rep. 74. 

A decretal order cannot be diſcharged upon motion; thouyl 
made by conſent and ſurprize alledged. 1 V. jun. 93. 

A decree 1s either final or interlocutory, . 

A decree is final when all the circumſtances and facts materi 
and neceſſary to a complete explanation of the matters in litiga 
tion are brought before the court, and ſo ſully and clearly alce! 
tained by the pleadings on both ſides, that the court is enable 
from thence to collect the reſpective merits of the parties litigant 
and upon a full conſideration of the caſe made out and relic 
upon by each, determines between them according to equity all 
good conſcience. 55 ö | : 

A final decree cannot be made upon an interlocutory order wit 
out conſent. 3 Bro. Ch. Rep. 149. 55 

A decree is interlocutory, when it happens that ſome mat 
rial circumſtance or fuct, neceſſary to be made known to the court 

' 3s either not ſtated in the pleadings, or ſo imperfectly afcertaine 
by them, that the court by reaſon of that defect is unable to cc 

termine finally between the parties; and therefore a reference 
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or an inquiry before, a Maſter, or a trial of the facts before a 
jury, becomes neceſſary to have the doubts occaſioned by that 


defect removed: the court in the mean time ſuſpends its final 


ſudgment, until by the Maſter's report, or the verdict of the ju- 
it is enabled to decide finally. 5 . 
It very ſeldom happens, that the firſt decree can be nal, or 
conclude the cauſe; for if any matter or fact is ſtrongly contro- 
verted, this court is fo ſenſible of the deficiency of trial by writ- 
ten depoſitions, that it will not bind the parties thereby, but 
uſually directs the matter to be tried by a jury, eſpecially ſuch 
important facts as the validity of a will, or whether A. is the 
heir at law of B. or the exiſtence of a modus decimandi, or real 
and immemorial compoſition for tithes : but as no jury can be 
ſummoned to attend this court, the fact is uſually directed to 
be tried at the bar of the court of King's Bench, or at the 
affizes, upon a feigned iſſue. For (in order to bring it there, and 
have the point in diſpute, and that only, put in iſſue) an action 
is feigned to be brought, wherein the pretended plaintiff declares, 
that he laid a wager of 5 J. with the defendant, that A. was heir 
at law to B. and then avers that he is ſo, and brings his action for 
the 5/. 3 the defendant allows the wager, but avers that A. is 
not the heir to B. and therefore upon that iſſue is joined, which 
is directed out of Chancery to be tried; and then the verdict of 
the jurors at Jaw determines the facts in the court of equity. 
See the Second Volume, © - | 
So likewiſe if a queſtion of mere law ariſes in the courſe of 
2 cauſe, as whether by the words of a will, an eſtate for life or 
in tail is created, or whether a future intereſt deviſed by a teſ- 
tator ſhall operate as a remainder or an executory deviſe; it is 
the practice of this court to refer it to the opinion of judges of 
the court of King's Bench, upon a caſe. ſtated for that purpoſe 
wherein all the material fats are admitted, and the point of 
lay is ſubmitted to their deciſion z who thereupon hear it ſo- 
lemnly argued by counſel on both ſides, and certify their opinion 
to the Chancellor; and upon ſuch certificate the decree is uſual- 
I founded. 3 Black. Com. 452. | | 
Another thing alſo retards the completion of d-crees : fre- 
quently long accounts are to be ſettled, incumbrances and debts 
to be inquired into, and a hundred little facts to be cleared up, 
before a decree can do full and ſufficient juſtice. Theſe matters 
re always by the decree on the firſt hearing referred to a Maſter 
in Chancery to examine, and then he is to report the fact, as it 
appears to him, to the court: the report may be excepted to, 
liproved, or over-ruled; or otherwiſe is confirmed and made 
blolute by order of court: when all iſſues are tried and ſettled, 
ud all references to the Maſter ended, the cauſe is again 
: Ee3 brought 
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brought to hearing upon the matters of equity reſerved, 
ris final decree 55 . 7 * 
It will be convenient to purſue the further conſideration 
decrees under the ſeveral diſtinct heads following; to which 
they may with propriety be ſaid to bear a ſeparate reference, uz. 
decrees njſe — the operation and effect of a decree with reſped 
to proceedings and judgment at law — the perſons who ate 
bound by a decree — the perſons who are not bound by a de. 
cree — rehearings and appeals, and therein of the caveat, tg 
prevent the ſigning and enrolling of a decree — ſigning and en, 
rolling decrees — the execution of decrees — exemplifying de. 
crees — reviving decrees — and reviewing and reverſing 
decrees. | | Gy = 
And firſt, 


Of the Decree Niſi. 
1 T has been already obſerved, that when a cauſe is put in 
the paper of cauſes for hearing, the ſame is called in its w- 
tation, and the bill is opened by the junior counſel for the plain- 
tiff: when the bill has been opened, if the defendant does not 
appear by his counſel to open his anſwer, the court calls upon 
the plaintiff to prove the ſervice of the ſabpæna to hear judgment, 
and an affidavit, which muſt be filed, being. read of the ſervice 
of that proceſs, and it appearing to the court that the defend. 
ant is regularly ſerved to hear judgment, the plaintiff's counſel 
prays to have the defendant's anſwer read, which is according 
done by one of the Six Clerks attending in court, no more of 
the anſwer being read than the formal words which precede every 
anſwer : but the plaintiff's ſolicitor muſt take care to hare 
the anſwer ſigned by the Six Clerk, otherwiſe the ſame cannot 
be read. 2 | | 
The plaintiff's counſel pray what decree they are of opinion 
will be moſt advantageous to their client, and the court accord- 
ingly pronounces the ſame, ſuperadding thereto a proviſional 
cauſe, © That ſuch decree is to be binding upon the defendant, 
unleſs being ſerved with proceſs, he ſhall within a limited time 
ſhew cauſe to the contrary ;” and this decree being ſub mat 
only, is emphatically called a decree ni, or unleſs cauſe, Gil. 
Chan. 156. | | Le 
This decree being drawn up, paſſed, and entered with ths 
Regiſter, the plaintiff ſues out a /ubpzna againſt the defendanh 
to ſhew cauſe againſt the decree ; and the ſervice of this wnt! 
ſimilar to the ſervice of all other /ubpznas, perſonally by giving 
the label, ſhewing the writ under ſeal at the ſame time, if tue 
defendants or more, leaving the body of the writ under ſeal 


the dwelling-houſe or place of reſid. nce of the 9 a 
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ſerved, with one of the family; and the latter ſeems the proper 
ſervice, if there is only one defendant : but this writ to ſhew 
cauſe againſt a decree - being a judicial proceſs, it muſt and al- 
ways is made returnable in term time, and at a day certain; for 
f it ſhould be made returnable out of term, or at any of 
he ſeals, it is liable to be ſet aſide for irregularity. 3 Act. 567. 
Cilb. Chan. 135. 8 | ; 

This /ubpena being regularly ſerved, an affidavit of ſervice 
thereof ſhould be made and filed, and an office copy taken to 
be read in court: the ſolicitor then inſtructs counſel to move to 
make the decree abſolute ; but previous thereto, in the morning 
of the day for ſhewing cauſe, and on which the motion is to be 
made to make the decree abſolute, the ſolicitor applies to the re- 
giſter for his certificate, who thereupon certifies in writing, (in- 
dorſed upon the decree), © There is not any order entered with 
the regiſter, whereby cauſe is ſhewn to the contrary thereof to 
the 29th of January, (the day on which the motion is made;) upon 
the affidavit of ſervice of the ſalpœna and this certificate, the 
motion is made of courſe to make the decree abſolute, which is 
ordered accordingly. Bid. 156. | 

There ſeems to be no prefixt time for the ſervice of this ſab- 
ena, nor how many days notice the defendant is to have be- 
tween the day of ſervice and the day to ſhew cauſe : it ſhould 
ſeem by the courſe of the court, the defendant is to have eight 
days excluſive of the day of ſervice to ſhew cauſe ;. either by 
ſerving the writ eight days before the return day, or by ſerving 
the ſubpæna, ſo that the defendant may have eight days from the 
day of ſervice ; and as the motion for making the decree abſolute 
can only be in term time, or on a ſeal day, the ſervice of the 
fubparna ſhould be adapted thereto, and therefore it ſhould ſeem 
that the return day, (if the /ubpzna be previouſly ſerved eight 
days,) or the eighth day excluſive of the day of ſervice, is the 
regular day to move to make the decree abſolute, and attention 
ſhould be had, that the regiſter's certificate ſhould be dated that 
day, The order for making the decree abſolute, being drawn 
up, paſſed and entered at the regiſter office, and ſerved upon 
the adverſe clerk in court, the matters directed by the decree to 
be inquired into, or carried into execution, are to be proceeded 
upon as in ordinary caſes. 1b:d.155. Hinde's Pract. in Chan. 437. 

If a defendant means to ſhew cauſe againſt a decree on de- 
fault, being made abſolute ; as ſoon as he is ſerved with the /ub- 
pena to ſhew' canſe, an application ſhould be made by petition to 
the Lord Chancellor, or Maſter of the Rolls, before whom the 
cauſe was ſet down, ſtating the default of the defendant, and 
praying that, upon payment of the coſts of the petitioner's de- 
lauit, in not attending the hearing, the cauſe may be reſtored to 
lwe paper of cauſes, and ſet down to be heard next after the 
Felt | Ee 4 cauſes 
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ws already appointed to be heard, which will be ordered of 
courſe. + MT HORS, 5 | 
The petition anſwered, being left at the regiſter office, aud 
the order thereon paſſed and entered at the ſame office, and x 
copy thereof ſerved upon the adverſe clerk in court perſonally, 
or left with his agent at his ſeat in the Six Clerks” office, ſhewing 
at the time of ſervice the original order paſſed and entered; a 
bill of coſts purſuant to the order ſhould be demanded at the 
ſame time, and if upon taxation thereof, the clerks in court on 
each ſide differ, the decree muſt be taken to the Maſter's office, 
to whom the cauſe is referred, and the bill of coſts left there, 
taking out a warrant on leaving the ſame, and at the return 
thereof another warrant to proceed thereon z and if the adverſe 
party do not attend, a third warrant to proceed upon the bill of 
coſts : and if no attendance 1s given by the adverſe party, the 
| Maſter proceeds ex parte, but before that be done, the perſon 
ſerving the warrant mult make oath of the due ſervice of each 
warrant upon the adverſe clerk in like manner as the order to ſet 
don the cauſe is ſerved. e 5 | 
The coſts purſuant to the taxation being paid or tendered to 
the adverſe clerk in court, and a certificate or receipt from him, 
that the ſame are paid, on an affidavit made and filed of a tender 
or refuſal thereof; the defendant applies to the regiſter, with 
the order for reſtoring the cauſe, accompanied with a certificate 
or receipt of the taxed coſts being paid, or an affid avit as before 
mentioned, and the regiſter ſets down the cauſe to be heard next 
after the cauſes then appointed to be heard. The regiſter will 
not ſet down the cauſe without ſeeing the receipt or affidavit of 
the tender, and refuſal of the coſts; and unleſs the cauſe be ſet 
down, it ſeems, the regiſter will at the inſtance of the plaintiff 
certify there is no order whereby cauſe is ſhewn to the contrary 
of the decree, the order being conſidered of itſelf to be no ſtay of 
proceedings. 5 7 | \. 

In a cauſe where there was a decree ni, againſt two defend- 
ants, who made default, the plaintiffs being tiree aſſignees un- 
der a commiſſion of bankruptcy ; after the decree new aſhgnees 
| were choſen, who brought a ſupplemental bill in the nature of a 
bill of revivor, and at the hearing the ſame defendants made 
default again : | | : | 

And the queſtion was, whether the plaintiffs, the new aſ- 
ſignees, coull. have any other decree ; but that the defendants 
making default might ſhew cauſe why the order ſhould not be 
made abſolute for carrying the former decree into execution, 
which decree was only unleſs cauſe. 1 

Lord Chancellor: This occaſions great delay and expences; 
but the queſtion is, whether the plaintiffs in the ſupplemental bill 
have prayed any more than that the defendants making 2 
| | N | | 0 
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mould ſhew cauſe. They ſhould have prayed, that the defend- 
ants at the ſame time might ſhew cauſe why the former decree 
ſhould not be made abſolute. And upon further conſideration - 
the Chancellor made this order, Let: the. former decree be 
revived, and let the plaintiffs in the preſent cauſes ſtand in 
the place of the former to all intents and purpoſes, and be at li- 
berty to ſerve the defendants with a ſllpœna to ſhew cauſe againſt 
the former decree,” Brown and Others v. Martin and Heathcote, 
3 Att. 218. | . a | 

If any one of the defendants appears to be an infant, and 
any thing is prayed againſt him, he muſt in all caſes have a day 
given him to ſhew cauſe. The words of a decree, ſo far as the 
ſame reſpect the infant defendant, are thus: And this decree 


is to be binding upon the ſaid A. B. the infant, unleſs he ſhall, 
in fix months after he ſhall attain his age of twenty-one years, 


(being ſerved with proceſs for that purpoſe) ſhew unto this court 
good cauſe to the contrary : and this /ubpzena to ſhew'cauſe muſt 
de obtained as before, directed and ſerved upon the defendant 
upon his coming of age, in the uſual manner; and upon affida- 
vit and certificate, the decree may be made abſolute (without 
entering an appearance) by motion of courſe, in like manner 
28 a decree by default of appearance. f 
But when he comes of age, and ſhews cauſe within the ſix 
months, even here it is ſaid, that of late it hath been doubted, 
whether the infant ſhall put in a new anſwer or not, and make a 
new defence. If he is not admitted to do this, to what end 
was there a day given him to ſhew cauſe ? And heretofore it 
was never doubted, but that an infant, when he came of age, 
might upon motion, and with leave of the court, put in a new 
anſwer, and make a new defence, if his guardian had not made 
a proper defence for him, or miſtaken his caſe : and this ſeems 
grounded upon the higheſt reaſon ; for taking it for granted, 
(which 1s not to be denied,) that nothing can bind an infant, 
unleſs the aCt to be done plainly appears to.the court to be for 
his benefit z and then it ſhall, which is ſupported by a multitude 
of precedents ; why then ſhall he not by the indulgence of the 
court put in a new anſwer, eſpecially when it appears to the 
court, that the defence made during his infancy was totally 
wrong ? If he is to be bound by his former defence, or by his 


former anſwer, to what end had he a day to ſhew cauſe ? For if 


that defence is only to be gone upon, as the decree was juſt 
then, ſo it will be now; but if he is to make a new defence, or 
a new caſe, it may vary from his former, and in that caſe the 
decree upon this new defence, may appear to be very unjuſt, 

and may be reverſed. Gilb. Chan. 160, 161. 
90 in the caſe of a feme covert, where a bill is brought 
ainſt her and her huſband during coverture, and where he 
| 5 | claims 
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claims merely in her right, and then dies, and the right ſurviye, 
to the wife: it was never in this caſe ſaid, but the wife is at li. 
| berty to file a new anſwer, and make a new defence, and draw 

| Into queſtion and examination the validity of the decree obtained 


Fd 


again her during coverture, and avoid and reverſe it, if there 
is juſt cauſe for it. Did. 161. WE CTAFI 7 

But where the equity of redemption of a mortgage comes to 
a feme- covert, againſt whom and her huſband a bill is brought 
to forecloſe, the feme is liable to be abſolutely forecloſed though 
during the coverture, and ſhall] have no day given to her or her 
heirs, to redeem after the coverture ſhall be determined. Mal. 
tack v. Gatton, 3 P. Will. 35 2. ; „„ | 

Thus where one ſeiſed in fee deviſed his lands to his wife for 
the payment of his debts, and died, leaving an infant daughter 
and heir: the bill was brought by the creditors for the fale of 
the eſtate, and the infant heir made a defendant, who anſwers 
by guardian, and the eſtate was decreed to be told, the other 
defendants 7% being a purchaſer under the decree, which az 
to the infant heir was only nie cauſa. = 

Afterwards, and before the decree was made abſolute, the 
infant coming of age, moved the Maſter of the Rolls, that ſhe 
might be at liberty to put in a new anſwer, and thereby ſet forth 
her right to the premiſes, which (as it was alleged) was not 
fully done by the former anſwer. CET. 

But the counſel who moved it, not being fully inſtructed, and 
his Honour thinking this motion to be ſomewhat ſpecial, ordered 
it to be moved again : accordingly, at another day the fame mo- 
tion being made, the Maſter of the Rolls ſaid, that he had been 
attended with a caſe wherein his predeceſſor (Sir John Treu, 
upon a petition ex parte, only made an order that an infant com- 
ing of age might put in a new anſwer z and that upon better in- 
formation, he underſtood it to be a matter of courſe, and that 
there was no other way than this for the infant to ſet forth his 
title, which he ought to have an opportunity of doing. 

Thus there was no reaſon why be ſhould be bound by the an- 
ſwer of her guardian, for that would be at the ſame time that the | 
court gave her liberty to ſhew Cauſe, to tie up her hands from 
ſhewing cauſe. 1 P. Will. 504. 

So alſo where a plaintiff, an infant, exhibited his petition, for 
leave to bring a new bill, ſhewing that his cauſe had been mil- 
managed by his former ſolicitor, and making out the ſame by 
affidavits, the court gave him leave to bring a new bill ; the de- 
fendant appcaling from this order to the Houſe of Lords, ſhe was 
let into the poſſeſſion of the premiſes in diſpute ; but they gave 


leave to the plaintiff to ſhew cauſe, within ſix months after he 
LEAD 3 | came 
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came of age. e v. Caine, and eff. 2 P. Will. 401. 
Sir John Napier v. Lady Effingham. ” 


In a ſubſequent caſe, where it was objected, that an infant 
came too early to obje& to a decree, but ought to ſtay till he 
came of age, Lord Chancellor Hardwicke was of opinion, that 
an infant is proper in applying to put in a better anſwer, where 
there was a foundation for the application; as where he might 
not be able to come at the ſame evidence when he came of age, 
and the fact he wanted to examine to was of long ſtanding, and 
the witneſſes conſequently very old, and might die before he 
attained his age of twenty-one, Bennet v. Lee, 2 Ath. 529. 

Nite, The conſequence of an infant's putting in a new an- 
ſwer is, that he may examine witneſſes anew to prove his de- 
fence, which may be different from what it was before. 2 P. 
Will. 401. 5 ä 

But it has been held, that in caſe of a decree of forecloſure 
againſt an infant, though ſuch infant ſhall have ſix months time 


after he comes of age to ſhew cauſe againſt the decree, yet he is 


not when he comes of age, to ravel into the account; nor is he 


ſo much as entitled to redeem the mortgage, by paying what is 


reported due, but is only entiled to ſhew an error in the decree. 


Both theſe points were clearly laid down by the Lord Chancellor, 
as agreeable to the conſtant practice. Mallack v. Garton, 32. 
Will. 352. = . 

80 © hs caſe of Lyne v. Willis, heard at the Rolls 1 3th May 
1730, this was admitted by the counſel on both ſides, and alſo 
by the court, to be the ſettled practice. 

An infant, unleſs there is new matter, or fraud, or colluſion, 
is bound by a decree made for his benefit; and with reſpe& to 
perſonal eſtates, except for theſe cauſes, the parol never demurs. 

Where there 1s a decree for the benefit of an infant, and he 
dies, his executor, though it may be for his own advantage to do 
ſo, ſhall never diſpute the decree. 1 Att. 631. 

It has been held, that where an infant conceives himſelf ag- 
grieved by a decree, he is not under a neceſſity to ſtay till he 
comes of age before he ſeeks redreſs, but may apply for that pur- 
poſe as ſoon as he thinks fit; neither is he bound to proceed by 
way of rehearing or bill of review, but may impeach the former 
decree by an original bill, in which it will be enough for him to 
ſay the decree was obtained by fraud and colluſion ; or that no day 
was given him to ſhew cauſe; and in caſe of an erroneous de- 
cree againſt. an infant, Mr. Vernon uſed always to adviſe the 
bringing of an original bill to ſet it aſide; but in ſuch bill, to al- 
lege ſpecially the errors in the former decree. 1 P. Will, 137. 
Galley v. Baker, Ca. Temp. Talb. 201, | 

But on a bill to ſet aſide a decree againſt an infant for fraud, 
if the ſame be not fraudulent, though in every reſpe& not ſo 

| | Rs | equitable, 
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equitable, the court will not ſet it aſide : however, on ſuggeſtion 
of a groſs fraud, the court will, upon an original, both over. rule 
2 plea of a decree, and a report made and confirmed thereon, 
if the ſuggeſtion of fraud be not denied. Bid. 735.  Richmou 
and wife v. Tayleur, 2 P. Will. 74. Lloyd v. Manſell, 4 
Where the plaintiff had a decree v, and did not appear, his 
Honour looked upon it as giving up of the judgment, and dif. 
miſſed the bill with coſts. Sel. Caf. in Chan. 6. 50. | 


Of the Operation and Effet of a Decree with re pet to 
3 Proceedings and Judgment at Law. 


. 12 made his will, and died indebted to ſeveral perſons 
by bond, more than his perſonal eſtate would pay; a bond. 
creditor of the teſtator's brought a bill againſt the executor, to 
have a diſcovery and account of the perſonal eſtate, and a ſatiſ- 
faction of his debt; at the hearing, the executor made default, 
fo there was a decree againſt him for an account. and ſatisfaction 
out of the aſſets a, & c.: before the decree was made abſolute, 
another bond-creditor of the teſtator brought an action of debt at 
law againſt the executor upon a bond; he appeared, and becauſe 
he could not plead this decree at law, ſuffered judgment to go 
againſt him by default; and the account being carried on before 
the Maſter, the queſtion before him was, whether he ſhould al- 
low this judgment on the account ? and he being in doubt, re- 
ported the matter ſpecially to the court for their direction. 
The Maſter of the Rolls was of opinion, that the decree muſt 
be preferred; and it coming now to be reheard before my Lord 
Chancellor, he was of the ſame opinion. Prec. in Chan. 79. 
Foſeph v. Mort. 5 | | 
An executor pays bond debts, before money, on a decree 
againſt his teſtator. Per Curiam, Clearly he ſhall not be allowed 
thofe payments on his account, becauſe the decree here is equal 
to a judgment at law. - | 
But in the caſe of Dun/lan v. the Earl of Oxford, where A and 
B were both creditors by ſpecialty of FS, who died and left an 
an executor, againſt whom A brought a bill in equity for a dil- 
covery of aſſets, and to be paid his debt; and pending ſuch ſuit, 
the executor voluntarily, and without ſuit, paid Z's debt: upon 
an account decreed on 4's bill againſt the executor, the latter 
eraved an allowance of this payment; and it was decreed by 
the Lord Keeper Wright, that the executor ſhould not have an 
allowance thereof; ſeeing, that before payment was made, a bill 
in equity was brought by 4, of which the executor had notice; 
and a bill in equity is equivalent to an ation at law, pending 
which action an executor cannot make a voluntary payment of 
any debt. From this decree, an appeal was afterwards brought 


in the Houſe of Lords, where the decree was reverſed; = 
| ; | 3 8 16 


> 


r 429 


the reaſon on which the Lords principally grounded this decree 
of reverſal was, for that as the debts were of equal degree, and 
ſince a decree of the court of Chancery cannot be pleaded at law 
to an action brought againſt an executor upon another debt of 
equal nature, therefore ſuch executor might juſtify the payment 
of another debt of equal nature, even pending a bill of equity. 
3 P. Will. 40 l. note (T.) For the caſe of Darſlon v. Lord Ox- 


fard, vid. Prec. in Chan. 188. 1 P. Will. 295, 296. 


This point does not appear to have been ſettled till ſome time 
after: but it is however now become the eſtabliſhed doctrine, 
that a decree of the court of Chancery is equal to a judgment in 
a court of law; and where an executrix of A, who was greatly 
indebted to divers perſons in debts of different natures, being 
ſued in Chancery by ſome of them, appeared and anſwered im- 
mediately, admitting their demands (ſome of the plaintiffs being 
her own daughters), and other of the creditors ſued the execu- 
trix at law, where the decree not being pleadable, they obtained 
judgments; yet the decree of the court of Chancery, being for a 
juſt debt, and having a real priority in point of time, not by fic- 
tion and rclation to the firſt day of term, was preferred in the 
order of payment to the judgment, and the executrix protected 
and indemnified in paying a due obedience to ſuch decree, and 
all proceedings at law againſt her ſtayed by injunction, Morrice 
v. the Bank of England. Decreed firſt at the Rolls, by Sir Fo/eph 
Fekyll, in Auguſt 1735, which was affirmed by Lord Talbot in 
November 1736, and his Lordſhip's decree affirmed in Parliament 
in May 1737. 3 P. Will. 401. Note (T.) Ca, Temp. Talb. 217. 
and 4 Bre, P. C. 2389. | | | 

In a ſubſequent caſe of Smiib and Styles, where a bill was 
brought againſt Sy/es,, and at the hearing there was a decree, 
whereby it is referred to the Mafter to ſee what was due to 
the plaintiff, , Soon after the defendant died, and by his will ap- 
pointed H his executor, who (before the Maſter had made 
his report of what was due to the plaintiff) confeſſed judgment 
to his father for 6600 /. The Maſter afterwards reported 2000 /. 
to be due to the plaintiff under the decree. 2 Ark. 385. 

The point was, which ſhould have the priority, the de- 
cree, or judgment at law. | 

Lord Chancellor: This point was ſettled in Morrice and the 
Bank of England, where it was ſettled, that the jinal decrees of 
this court are equal to final judgments at law, and which is- firſt 
obtained, ought to be firſt paid. | N 

But it is certain, that if a decree is only quod computet, it can- 
not be put upon an equal footing with a judgment confeſſed by an 
executor, and before a final decree the executor may certainly 
confeſs judgment; for the decree quod computet, does not 
vary the demand, notwithſtanding the words are inſerted in ths 
decree, © That each party de pay; for theſe words are only a di- 

| rection 


rection to the Maſter, to inſert what ſhall appear to be due upon 

the balance to either party; and when the order is made abſo- 

Jute, the money is to be paid to the perſon reported to be in- 

| titled. Theſe decrees have been truly compared to interlocutory 
judgments at law. ee Neg. 

Suppoſe a man dies indebted by bond, and is likewiſe in- 
debted by covenant, and an action is brought upon the covenant, 
and an interlocutory judgment is quod recuperet, &c. and before 
the writ of inquiry of damages is executed, and final judgment 
entered up, the teſtator dies, and the executor confeſſes a judg. 
ment to the bond-creditor, he may plead it in bar to a ſcire fas 
rias upon the action of covenant. - PR; | 8 

So in equity upon a decree quod computet, it does not paſs into 
in rem jugicatam, till the final decree. It was ſaid in the Houſe 
of Lords, in the caſe of Morrice v. the Bank of England, that 
in a decree quod computet, it is impoſſible to pronounce who will 
be the debtor or ereditor; and no ſtreſs is to be laid upon the 
words in the decree, © That each party do pay.” The judgment- 
creditor in this caſe muſt have the preference. . 

Actions at law were brought by ſeveral bond- creditors againſt 
an heir at law, who was alſo deviſee: a bill in this court was 
alſo brought againſt the heir at law by other bond-creditors, on be- 
half of themſelves and the other creditors, to have ſatisfaCtion out 
of the real and perſonal aſſets: a decree was obtained by them; 
an account of the debts directed, and a ſale of the real aſſets de- 
| ſcended, in order to a fatisfaCtion of their demands. 

The heir at law brought a bill to have an injunction to reſtrain 
the bond-creditors, 20% had ſued at law; for that after a decree 


for a ſale, there was no inſtance of creditors being allowed to 
proceed at law to affect that eſtate, when the fund itſelf, by 


which ſatisfaction was to be made to the creditors, was taken 


from the heir at law, who was brought before the court in re- 


ſpect of his title only, not his perſon. 8 | 

On the other fide it was ſaid, that the ſenſe of the court always 
was, that it was out of its power to take away any remedy from 
a creditor, to prevent the miſchievous conſequences of one cre- 


ditor's chalking out a method by which the reſt muſt proceed; 


for then it would be eaſy for the heir at law to fingle out one 
creditor, and get him to bring a bill againſt him for that effect. 
Lord Chancellor: In an action at law againſt executor or ad- 
miniitrator by ſeveral creditors, he may confeſs judgment to 
which he pleaſes, though to one who brought his action ſubſe- 
quent to the reſt, and he may plead that judgment againſt the 
others. Thus where one creditor ſues at law, and another by 
bill in equity, the executor has there no remedy, though a de- 
cree is obtained here, for he cannot plead that decree at law, be- 


cauſe the courts of law do not allow of it; ſo that hoe the 
| | 1 | ecree 
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decree is obtained here firſt, yet the creditor at law may proceed 
againſt him, and take the aſſets out of his hands; and the exe- 
cutor has no other remedy than to bring a bill in this court. ſet- 
ting forth that decree, and praying an injunction againſt that 
other creditor, to ſupport the decree of this court, and to pre- 
vent a double charge. 

During the courſe of theſe two cauſes, the -executor cannot 
bring a bill for an injunction, as the court cannot tell which will 
obtain judgment; for if the creditor ſuing at law does, he muſt 
firſt be ſatisfied, as he will then gain a preference in courſe of 
adminiftration, both at law and in equity; but if the decree is 
firſt obtained, the court will then reſtrain : and this was the 
ground of the caſe of Morrice v. Bank of England; for had not 
the executor who ſued in this court obtained a decree firſt, and 
the quantum of the demand thereby aſcertained, the court would 
not have interpoſed by injunction againſt the other creditors as 
it did; which was affirmed by the Lords, an injunction being 
the ouly method by which the court can eſtabliſh its decrees. 

So if ſeveral creditors proceed in this court for ſatisfaction by 
diferent-bills, the court will not ſtop the ſuit of one, becauſe of 
the pendency and priority which may be gained, although this 
creates an entanglement and difficulty upon the eſtate : accord- 
ingly, in ſuch a caſe of five different bills againſt an executor, 
who was ready to adminiſter the aſſets, and applied to the court 
to have them all heard together; for that purpoſe, Sir Joſeph 
Jelyll, who was willing to attain that equality, poſtponed the 
cauſes z which order, upon motion to Lord King, was diſcharged ; 
for that before a decree obtained, the proceedings in Jaw or equity 
could not be ſtopped, or the chance prevented of gaining a prio- 
rity in point of payment in the adminiſtration of aſſets; but he 
did not doubt the granting an injunction, if a decree was ob- 
tained 3 becauſe the executor could not plead it at law, which he 
can in this court. | 5 

Then how ſtands it as to the heir at law, who is alſo deviſee 
in the will? But that makes no difference; for a deviſe to an 
heir at law is conſidered as land deſcended in this court, and does 
not want the aid of the fatute of frauds, It is ſaid, that during 
the ccurſe of the cauſe the heir at law applied for an injunction, 
which was diſſolved: and therefore it would be inconſiſtent in 
the court to grant it now. But there is no inconſiſtency, . upon 
the principle of comparing it to the caſe of an executor or admi- 
niſtrator ; becauſe it was during the courſe of the cauſes, where 
there was no ground to grant an injunction, as the judgment at 
law might be obtained before the decree in this court, and thereby 
gain a preference : but now the court is to ſupport its own ju- 
riſdiction, and give the benefit of the decree, which is obtained, 
to the creditors entitled to it, and conſequently by injunction or 
| „„ | order 
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creed to pay. 1 V. 214, 215. 


the court will award an injunction: alſo where there was a de- 


In this laſt caſe a difference was endeavoured to be taken be- 


chat they could not make themſelves parties, but muſt wait " 
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order reſtrain the others from proceeding at law : and an injune. 


tion was accordingly granted. 1 Yef. 212, 213, 214. Martin 

and Martin. | | | Ts TC 
Another inſtance may be mentioned wherein this court will 

relieve an heir, notwithſtanding a bond-creditor had a clear re. 


'medy at law: the fatute has changed the law, not only with re. 


| 
gard to lands deviſed, but lands deſcended : in an action by a 
bond creditor before the ſtatute, if there was an alienation he. 


fore the teſte of the original writ, riens per deſcent at the time of 


the writ purchaſed was a defence, and then no ground at law to ! 
charge with the value : which is altered by the ſtatute. If then 4 
this court has decreed a ſale, in which the heir has joined, and t 
another bond-creditor brings an action at law to have ſatisfac- ( 
tion out of the lands, upon his pleading r:ens per deſcent, accord. 
ing to that alteration, he will be charged with the ſum of money N 
for which the eſtate ſold, he having joined in the conveyance: b 
nor would the common-law court take notice that the ſale was b 


directed by a decree of this couit; but upon a bill by the heir 
at law, he would have an injunction: otherwiſe it would be a 
great hardſhip for him; for after recovery againſt him for the 
value of the lands deſcended, he mult take his chance, whether 
the lands decreed to be ſold would fell for ſo much as he is de- 


But the chief conſideration is, the impoſſibility to have ſatiſ- 
faction, unleſs the court ſupports its decrees ; the principle of 
which is, that the court does not take away the priority of a 
creditor, but only ſupports its rule, * That a decree of this court 


ic egual to a judgment at law :” and then a preference will be eſt 
given in priority of time only, as in judgment in the courts of tec 
law. I Veſ. 215. 5 5 . cal 

So in a late caſe it was held, that a decree at the ſuit of cre- 27 
ditors againſt an executor, for an account of the perſonal eſtate lin 
of the teſtator, will bind other creditors ; and if they ſue at law, . 

0 


cree for payment of debts at the ſuit of truſtees, and though the 
parties had not proceeded under that decree, a creditor was re- 
{trained by injunction from proceeding at law againſt the execu- 
tor. Douglas and Clay, before Lord Cambaen, 21ſt February 1767, 
1 Brown's Chan. Rep. 183. 


tween that, and thoſe of Martin and Martin, and Douglas and 
Clay, that the bills in thoſe cafes were ſiled by creditors, where the 


decree was in the nature of a judgment in their favour ; but in * 
this caſe the bill was filed by friſlees: that in the caſe where a woe 
bill was filed by a creditor, thoſe who come in contribute to the "op 
ſuit ; that here there was no order for creditors to come in, aud ty i 


the other parties chooſe to carry the decree into execution; then 
muſt abide by the decree, however erroneous, as they could not 
re-hear the cauſe 3 and if any party ſhould die, they could not 
revive the ſuit, but muſt bring a new bill to have the benefit of 
the decree; and as this was the firſt inſtance of an applica- 
tion fo reſtrain the proceeding at law, upon the ground of a 
decree upon which 2s creditor was a party, it ought not to pre- 


WV „%% ᷑ . | | 
But the Lord Chancellor thought there was no difference, for 
the creditors here may come in before the Maſter ; and the rea- 
ſon why the injunction is granted is this, that this court, having 
taken the fund into its own hands, will not permit che executor 
to proceed at law. | | | „ 
Where it is ſaid, that a decree in equity is equal to a judg- 


ment, and mult be paid according to their priority; this muſt. 


be intended of a perſonal eſtate; a decree for a debt does not 
bind the real eſtate, acting only in perſonam, not in rem: and the 
remedy upon a decree to affect the land is only for a "contempt 
by ſequeſtration 3 and that that is but a perſonal proceſs, appears 
clearly from its falling and abating at the death of the party : on 
the other band, an extent upon a judgment does not ſo abate : 
judgments did not affect the lands until the ſtatute of Vet- 
minfler 2. which can hardly be thought to have included decrees 3 


it plainly does not, for if ſo, a decree would affect but half the 


land, as a judgment does; whereas upon a ſequeſtration, the 
plaintiff takes the whole profits; that if a decree for a debt 
ſhould be obtained, the defendant dies, leaving no perſonal 
eſtate, but a large real eſtate in fee, the latter would not be af- 
feed by the decree in the hands of the heir, as it would in the 
cale of a judgment. 13 Ed. x. c. 18. Per Sir Foſeph Fekylly 
2 P, Will. 622. Vide alſo 1 Veſ. 496. alſo 3 Ath. 594. Hau- 
line v. Crock 3 where it is ſaid, that although a ſequeſtration on 
meſne proceſs be determined by the death of the party, yet it 


What Perſons are bound by the Decree. 


parties thereto, or to the decree, of full age, campos mentis, 
e e. and ſuch as claim under them, pendente lite, are regularly 
bound by the decree. Pra@. Reg. 125. | 
Where one comes in pendente lite, and while the ſuit is in full 
proſecution, and without any colour of allowance, or privity of 


| A original parties to the ſuit, or thoſe that are made 


uy intermiſſion of ſuit, or the court were made acquainted with 


Vol. I. Ff the 


DECREE. I 


otherwiſe where it iflues for the non- performance of a decree, 


the court, there regularly the decree bindeth; but if there were 


* 
* 
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the conveyance, the court is to give order upon the ſpecial mat. 
ter according to juſtice and equity. Toth. 45. 
A decree binds (or rather alters) not the (legal) intereſt; but 
it binds the pern, who may by the decree be ordered to convey 
and affure the intereſt ; and if he refuſes to obey the decree, the 
court will impriſon him till he conform; and it ſo far affects the 
righc and title to lands and goods, that the court, by ſequeſtra. 
tion and injunction, doth diſpoſe of the poſſeſſion to whom it 
_ Judges the right in conſcience to belong. Toth. 10. | 

A decree will ſometimes bind perſons not parties or privies, 
as where four are named to defend for a pariſh, the decree will 
bind the inhabitants; ſo, in caſes of incloſures of common, ſuits 

to ſettle the cuſtoms of a manor ; and a decree will bind ſome 
tenants who are not parties, and others who oppoſe it ; other. 
wiſe ſuch ſuits would be endleſs : if, where there are ſuch num. 
bers, all muſt be parties, there would be perpetual abatements, 
and no fight could be done. 1 Chan, Caf. 48. 272. 2 Vern. 
183, 184. Caf. in Fg. Abr. 163, 
A purchaſe pendente lite, though without actual notice, and 
for a valuable confideration, yet {hall be ſet aſide; and though 
in this caſe the rule of equity be hard, it is in imitation of the 
common law, where in a real action, if the defendant aliens 
pending the writ, the judgment vill over-reach the alienation; 
but as it is hard enough in ſome caſes to make people take notice 
of a decree, it is harder ſtill to oblige them to take notice of a 
pendency of a ſuit; and in a caſe of a real purchaſe pendente lite, 
the plaintiff is to be held to /?riF proof; and if any flaw at the 
hearing be on the plaintiff's fide, the court will not Jet him 
amend; but if the purchaſe pendente lite be fraudulent, and to 
_ elude the juſtice of the court, it ought to be highly. diſcounte- 
nanced. 2 P. Will. 483. 2 Eg. Caf. Abr. 680. pt. 7. 
Where a perſon attends a cauſe to which he is a defendant, 
and had notice of the decree by being preſent when it was pro- 
nounced, if he does any act in contravention to it, he is guilty 
of a contempt, and liable to be committed to the Fleet. 3 4. 
6 : ; | ; 5 : 
: 4 decree is not an implied notice to a purchaſer after the cauſe 
is ended, but it is the pendency of the-ſuit that creates the notice; 
for as it is a tranſaction in a ſovereign court of juſtice, it is ſab- 
fogſed all people are attentive to what paſſes there, and it is to 
Prevent a greater miſchief that would ariſe by people's purchaſing 
a right under litigation, and then in conteſt ; but where it is 
only a decree to account, and not ſuch a one as puts a conclu- 
ſion to the matters in queſtion, that is ſtill ſuch a ſuit as does 
affect people with notice of what is doing: and no cauſe has 
gone ſo far, and it would be very inconvenient, if where mone} 
is ſecured upon an eſtate, and there is a queſtion 9 
"ol | e — this 
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this court upon the right of or about that money, but no queſtion | 
relating to the eflate upon which it is ſecured, but is wholly a collateral 
matter, that a purchaſe of the eflate pending that ſuit ſhould be aſfected 
with notice by ſuch implication as the law creates by the pen- 
dency of a ſuit. 3 Atk. 392. | 

A decree for a forecloſure of a redemption againſt tenant in 
tail binds his iſſue, and alſo the remainder-man, who claims by 
a voluntary ſettlement of the tenant in tail, although no party to 
the decree. Chan. Ca. 220. 1 Vern. 57. 123. 8 

If the lord of a manor is decreed to admit copyholders upon a 
fine certain, a copyholder, not a party, ſhall take advantage of 
the decree. | | | | 

Lands were ſettled on truſtees for raifing portions for daugh- 
ters; on a bill for a ſale, the court decreed the heir to join in the 
fale, although he had no legal intereſt. 2 Vern. 99. 


What Perſons are not bound by a Decree. 


DECREE againſt a lord of a manor will not bind copy- 
holders in fee, or freeholders for life, who were no parties 

to the ſuit z nor any one who has an intereſt therein, and is not 
a party or privy thereto ; neither ſhall it bind a remainder- man 
who is no party, EO | 
If one defendant is in contempt to a ſequeſtration, and a de- 
cree is made againſt other defendants; hut does not bind the 
defendant in contempt, but he may afterwards appear and an- 
ſwer, and have the cauſe heard. 1 Vern. 224. 

One defendant pleaded outlawry in the plaintiff; another de- 
fendant anſwered, and a decree paſſed againſt him: afterwards 
the defendant who pleaded the outlawry brings an original bill 
to ſet aſide this decree, and it was done, he having a title para- 
mount to the former plaintiffs. 1 Chan. Caſ 3. Prat, Reg. 125. 

If a decree was made in favour of a feme, to hold and enjoy 
lands until a debt due to her is paid, and ſhe is in poſſeſſion of 
the land under this decree, and marries; the huſband may aſſign 
it without any conſideration, for ic is in nature of an extent. 
3 P. Will. 200, 201. Note, Suppoſe a judgment be given to 

Ain truſt for a feme ſoie, who married; and the, cognizee of the 
judgment, and the wife thereupon, by the conſent of ſuch truſ- 
Dee, is in poſſeſſion of the land extended; the huſband in this 
„adde may alone aſſign this extended intereſt, as he might the 
s Kbuſt of a term to which his wife is intitled. Vid. 1 Vern. 7. 

ern. 27. Prec. in Chan. 419. | 

7 A purchaſer bn fide before the bill exhibited, not being a party 
by the bill, nor by order, ſhall not be bound by the decree, nor 

ny one who does not appear gratis, nor was ſerved with ſubparna 

t hear judgment. Prac?. Reg. 135. 
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Of Rebearin gs; and herein of the eee to aveven the 
. ning and inrolling of Decrees. | 


F by the decree either party thinks himſelf aggrieved, he 
| may petition the Lord Chancellor for a rehearing, whether 
the cauſe was heard before his Lordſhip, or any of the Judges 
fitting for him, or before the Maſter of the Rolls : for whoever 
may have heard the cauſe, it is the Chancellor's decree, and muſt 

be ſigned by him before it is inrolled, which is done of courſe, 
unleſs a re-hearing be defired. Vid. lat. 3 Geo. 2. c. 30. 
Every petition for a re-hearing muſt be ſigned by two counſel 
of character, uſually ſuch as have been concerned in the cauſe, 

certifying that they apprehend the cauſe is proper to be re-heard: 
and upon the re-hearing, all the evidence taken in the cauſe, 
whether read before or not, is now admitted to be read ; becauſe 
it is the decree of the Chancellor himfelf, who now only ſits to 
hear reaſons why it ſhould not be enrolled and perfected, at which 
time all omiſſions of the evidence or arguments on either ſide 
_ be ſupplied. Gilb. Rep. 151, 152. 

If either party then intends to rehear the cauſe, the firſt ſtep 
to be taken is, to enter a caveat with the ſecretary of decrees and 
injunctions; and when the decree comes to be enrolled, the ſe- 
cretary muſt ſummons the party upon his caveat, and give him 
notice of the decree being come to his hands, for the purpoſe of 
its being enrolled by the Lord Chancellor: and if after a decree, 
a caveat be entered to ſtay the ſigning and enrolling, it ſtays the 
ſigning twenty-eight days, (being a lunar month,) not only after 
pronouncing the decree, but twenty-eight days from preſenting 
it to the Lord Chancellor to be enrolled, and notice given by 
his Lordſhip's ſecretary to the clerk of the adverſe party: the 
- caveat is entered with the Lord Chancellor, or his Honour's ſe- 
cretary of decrees, by leaving a note, in the following form, 
with the bag-bearer of the Six Clerks' office. 1 P. Will. bog. 
Burnet v. Theobald. 


In Chancery. 
« Between Alexander Murray, plaintiff, 
Vailliam Gueſt, defendant. | 


&« Decree made by his Honour, dated the gift ta of 


Fanuary 1789. 
Enter a caveat againſt :nrollin this decree. 
ne, . 


28ch September 1789.“ 


1 
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A motion was made to vacate the ſigning and inrolling a de- 
cree: no caveat to prevent the inrolment had been entered with 
the ſecretary for decrees and injunctions at the proper office, the 
party by miſtake having applied at a wrong place to enter the 
caveat; and when he afterwards went to the ſecretary for that 

rpoſe, it was not till after it had been tendered to his Lord- 
ſhip to be ſigned. | 15 | 
Per Curiam : The court ſeeing the inconvenience of the quick 
ſigning of decrees, is the reaſon of giving liberty to the party 
to enter 2 caveat, without giving any reaſon for it, which will 
prevent the inrolment for a month; and therefore though the 
inrolment in the preſent caſe is /riFly regular, yet being ſo quick, 
it is within the reaſon of the common-law courts ſetting aſide 
judgments every day, as on ſurprize, although they are ſtrictly 
regular: ſo may this court vacate the inrolment of a decree, eſpe- 
cially when it partly ariſes on the defendant's miſtake : and 
upon theſe grounds the inrolment in the principal caſe was va- 
cated. 1 | = 

The party petitioning for a rehearing muſt depoſit 107. with 
the regiſter, 9 J. 10s. whereof is generally returned him, if he 
prevails in the rehearing, though the court ſometimes orders it 
to be divided; and as to the remaining 105. it is the regiſter's 
poundage, he having 12 d. in the pound for all money depoſited 
with him, on his repaying the ſame : and on a rehearing being 
ordered, the cauſe is commonly ſet down for a certain day, on 
which it is to be reheard; and two days at leaſt before ſuch day, 
the petitioner is to leave for the Chancellor, (or the Maſter of 
the Rolls, if the application for a rchearing was made to his 
Honour,) a true copy of the decretal order appealed from, and 
alſo of the petition for a rehearing ; on leaving which with his 
Lordſbip's or Honour's ſecretary, the party pays 5% | 

The granting a rehearing ſhall not any way ſtop or hinder 
any proceedings on the order or decree appealed from, without 
the ſpecial order of the court; but that the party in poſſeſſion of 
the order or decree ſhall be at liberty to proceed therein, as if no 
rehearing was granted. CI. Tut. 28. Ord. Chan. 208. 

When a plaintiff in a bill of revivor omitted to pray proceſs 
againſt one of the defendants, yet ſeveral motions being after» 
wards made in his name in the ſuit, and a commiſſion executed 
in his name, and then a decretal order paſſed, this omiſſion was 
held to be no cauſe for a rehearing, the defendants having made 
this perſon a party by the proceedings, and all having ſubmitted 
to it, his name muſt be uſed as a defendant to the end of the 
cauſe, 1 Char, Rep. 252, 


As it is in the diſcretion of the court whether they will grant 

a rehearing or not, it is equally ſo whether they will do any thing 
thereon : and in the caſe of Mr. On/lozv, Speaker of the Houſe 
 & & | of 
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of Commons, the court, on the circumſtances of the cafe, and 
the decree not being inrolled, refuſed to diſcharge an order for 


1 


a re- hearing, though at the diſtance of about twenty-four years: 


ſo where an agreement was ſigned by the parties, and by con- 
ſent made an order of court, to ſubmit to ſuch decree as the 
court ſhould make, and neither party to bring an appeal, yet the 
cauſe was allowed to be reheard. 2 P. Will. 8. note (D.) by 
Lord King, the laſt Seal after Tri-ity term 1732. 3 P. Will, 
243 Buck, v. Favucett. . | | 

It has been held, that on the plaintiff's petitioning to reheat, 
the cauſc is open with reſpect to him as to thoſe parts only com- 
plained of in the petition; whereas the gefendant is at libe 
to object againſt every part of it: ſo in a caſe where one queſtion 
was, whether on an appeal to the Chancellor from the Rell, 
the party might be admitted to read to any thing to which he had 


not before proved on the firſt hearing? and the Lord Chancellor 
was of opinion he might; for that, as he ſaid, it was to be ins 


rolled as his decree, and the appeal was only to give him an op- 
portunity of hearing what could be offered why he ſhould not 
inrol it as his decree ; and therefore the cauſe was entirely open, 
and the party at liberty to offer what he could againſt his ſigning 
and inrolling the decree ; and in another caſe it was ruled, 
that on an appeal the whole cy/e is open; but on rehearing only 
ſo much as is petitioned againſt. « P. Wins, 300. Prec. in 


Cban. 496. But wide ibid. ante, 295, where a contrary doc- 
trine is held; wide alſo 1 Vern. 443. Gilb. Eg. Rep. 151. 2 Vern, 
464. Howard v. Colley, Trin. 11 Geo. 1. | 


— 


In a ſubtequent cafe, however, it has been ſaid, that on an 


appeal from the Rolls, the party appealing may be let into new 


evidence which v;as not read there, provided he will give up his 
depoſit. 2 Ath. 408. 4. 

Ii a matter of tact be miſtaken at the hearing, it is to be ſet 
right by rehearing, and not otherwile; but if it be a ſmall miſ- 
take, it is ſometimes re ificd by petition to the Lord Chancel- 
lor, or Maſter of the Rolls, who heard the cauſe ; praying that 


all parties, with the regiſter, may attend with the minutes, and | 


that his Lordſhip or Honour would rectify the ſame z on which 
an attendance is ordered, and the court, if they ſee cauſe, make 
an order for rectifying the minutes. 1 Chan. Ca. 

If, after hearing, a witneſs is convicted of perjury, advantage 
may be taken of it on a rehearing. 2 Fern. 463. 

Decree niſi, the defendant not appearing, and made abſolute; 
two years afterwards the defendant petitioned to have the cauſe 
reheard, on the uſual terms required in the c>ſe of a rehearing; 


and ordered accordingly. ide Ambl.' Rep. 8g. 


Of Signing and Iarolling Decrees. 


NT II. the decretal order is drawn up, ſigned, 10 in- 

rolled, it has the force only of an interlocutory order, and 
is not final, but may be altered upon a rehearing, or ſometimes 
upon motion; but it cannot be croſſed, altered, or explained, 
upon a bare petition only, though it may be thereby ſtayed a 
while, till it can be on in court, Pract. Reg. 123. 1 Chan. 
| Caf. 45. Pract. Reg. 1 

No decree or Ailmidion ſhall be preſented to the Lord Chan- 
cellor or Maſter of the Rolls to be ſigned, till it be ſigned by 
the Six Clerk in the cauſe, or his deputy ; and if a decree, diſ- 
miſſion or injunction, be made or granted by any of the Judges 
fitting in Chancery, it muſt be ſigned by them, or ſuch of them 
a ſhall make or grant the, ſame, and afterwards by the Lord 
Chancellor. 1 Px. Alm. 20. Ord. Chan. 56. 142. 

All decrees or diſmiſſions pronounced upon hearing the cauſe 
in this court, are to be drawn up, ſigned and inrolled, before the 
firſt day of the next Michaelmas or Eaſter term after the fame 
ſhall be ſo pronounced reſpectively, and not at any time after, 
without ſpecial leave of the court ; but if the decree is not in- 
rolled within the time preſcribed by the rules and orders of the 
court, an application muſt be made by motion to inrol the decree 
nunc pro tunc, which the court will order as of courſe. Ord. 
Chan. 142. Pract. Reg. 124. 

The clerk in court draws up the form of the decive for in- 
rolment, reciting therein all the pleadings, orders, and material 
proceedings in the cauſe ; and for this purpoſe the ſolicitor leaves 
all the neceſſary proceedings requiring inrolment with his clerks 
in court : and the ſeveral proceedings in the ſuit being put into 
proper order, form, and language, are to be engroſſed upon 
treble fixpenny ſtamped brief paper: a is called the docket. 


The Form ujerved in drawing a Decree. 


Friday the gth day of March 
1789, and in the 29th year 
of the reign of His Majeſty 

King Cerge the Third. Be- 


Lord Chancellor 


tween A. B. plaintiff, C. D. 


defendant. 
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This 3 coming yeſterday, as alſo on this preſent day 


to be heard and debated before the Right Honourable the Lo | 


High Chancellor of Great Britain, in the preſence of counſel 
learned on both ſides, the ſubſtance of the plaintiff's bill ap · 
peared to be [Here recite the bill briefly]. Therefore that the 
ſaid defendant may account, c. [The prayer of the bill.) And 


to be relieved is the ſcope of the plaintiff? s bill: whereto the 


counſel for the defendant alleged, 'That he by anſwer admits, 
Sc. i Here ſet forth the ſubſtance of the anſwer.) Whereupon*, and 
upon debate of the matter, and hearing the will of the ſaid E. 
F. the anſwer of the defendant, a paper- writing or account of 
the teſtator's hand-writing relating to his eſtate marked No, (i.) 
and the proofs taken in this cauſe read, and what was alleged þ 


the counſel on both ſides, his Lordſhip declared, That, &, 


Here ſet forth the decree of the court. 
But note, T hat if a cauſe be heard upon bill and anſwer only, 


and the decree be thereupon made, then you ſay after the words 
coming on to be heard and debated before, &c. you ſay, © upon 


the bill and anſwer in the preſence of, &c. Whereupon, and up. 
on debate of the matter, Qc. [as iu the order,] this court doth 
think ſit, and ſo order and decree ; and accordingly it is ordered, 


adjudged, and decreed, that,” Oc. [Here inſert the decretal part 


of the order on hearing. ] 

| And if it be a rehearing, upon the order on hearing, then af- 
ter reciting the order on hearing, fay thus; « With which 
ſaid order the faid defendant being diſſatisfied, he petitioned his 
Lordſhip for a rehearing of the ſaid cauſe, and to have the or- 
der reClified-in ſeveral particulars; and thereupon, by an order 
bearing date, &fc. it was ordered, that the ſaid cauſe ſhould be 
rehe ard the, Sc. of, c. upon the defendant's depoſiting 10/, 
with the regiſter, [as you find by the words of ſuch order.] And 
the ſaid deferd int having depoſited the ſaid 10 J. accordingly, 
and the faid cauſe coming on to be reheard, in the preſence of 
counſel, &c. the counſel for the defendant inſiſted that, Tc, 
[ ſetting fort þ the ſubAance of the defendant's argument, as recited in 
the order of rehearing) whereto the counſel for the plaintiff in- 
ſiſted that, c. Rrciting what the plaintiff's counſel inſſted upon, 
as mentioned in the ſaid order of rehearing.) Whereupon this court 
did declare and decree,” &fc, [according as it is expreſſed i in ſuch 
order of rehearing.) Aud if upon the rehearing, the former or- 
der be confirmed, ſay, —— © Whereupon, and upon debate of 


ths matter, and hearing what could be alleged by counſel on 


both ſides, this court declared, that the decree formerly pro- 


* Here inſert the words of the order, beginning at Wherenpen 3 for where the 
depoſitions are read at the hearing, ic is always ſaid upon reading the proofs 
* * and alſo ſuch exhibits or deeds, if any read ac the hearing, 12 
| | 5 nounced 
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zounced in this caufe was juſt, and did accordingly order that 


the ſame ſhould ſtand,” c. [as it is in the order.] 


In drawing up all diſmiſſions made upon the hearing of a 
cauſe, you uſe the ſame words of courle as you do in dr awing 


up the decres. 


But towards the bottom or end of every decree or diſmiſſion 


you draw up, in the laſt ſheet upon the left hand you write theſe 
words, UVIZs Vs : 


e It agrees with the records, orders and report, and is examin» 


1 5 
7 A. B. for the plaintiff.” 


Which A. B. is the plaintiff's Six Clerk, if drawn up for the 
plaintiff 3 but if drawn up for the defendant, then the defend= 
ant's Six Clerk is to ſign it: but if there be only one order, you 
ſay only order; and if no report in the cauſe, you leave the 
ſame out. | | 

The docket, authenticated by the proper officer, is left by the 
clerk in court with the bag-bearer of the Six Clerk's office, and 
he leaves the ſame with the Lord Chancellor's ſecretary of de- 
crees and injunCtions, to be ſigned by his Lordſhip. If the de- 
cree be made by the Maſter of the Rolls, previous to the ſigning 
by the Lord Chancellor, the ſignature of his Honour muſt be 
procured ; and for this purpole, the bag-bearer leaves the docket 
with his Honour's ſecretary, to be figned by the Maſter of the 
Rolls; which being done, the ſignature of the Lord Chancellor 
muſt be then obtained, which is che laſt and final requiſite pre- 


vious to the inrolment of the decree; for whether (as it has 
been before obſerved) the cauſe was heard before his Lordſhip, 


or any of the Judges ſitting for him, or before the Maſter of the 
Rolls, it is the Chancellor's decree, and muſt be ſigned by 
him before it is inrolled. The docket being left by the bag- 
bearer with the Lord Chancellor's ſecretary of decrees and in- 
junctions, is preſented to his Lordſhip to be ſigned, and which 


(if no caveat is entered by the adverſe party) is ſigned by his 


Lordſhip as of courſe. The day of the month and year when 
the docket was ſigned, is written at the foot af the docket, near 
the ſignature of the Lord Chancellor. 
As ſoon as the docket is ſigned by the Lord Chancellor, th 
fame is carried to the clerk of the chapel of the Rolls, who gives 
you as many parchment rolls as are ſufficient to inrol the decree; 
, and he uſually writes upon the laſt ſheet of the docket, the 
day and year, and alſo his name, as a memorandum of his de- 
livery of the parchment rolls: on theſe rolls, the clerk in court, 


mrolling the decree, ingroſſes an exact copy thereof, and care- 


tylly examines the ſame with the docket, which, together with 


the | 
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the parchment rolls, is carried by the clerk in eourt into the re. 
cord-room of the Six Clerk*s _— and depoſited with the re. 
cord-keeper for ſafe cuſtody. 

By the inrolment the decree *is completely perfeQed ; nor 
offer inrolment can it be reverſed, but by an appeal to the Houſe 

Lords brought within five years, or by bill of review brought 
within twenty years from the pronouncing of the decree, 

By the ſtanding rule of the court, a decree muſt be inrolled 
before it can be pleaded in bar to a ſecond ſuit brought for the 
ſame matter. 3 At. 809. 5 
A decree being 0 and a dee kent dying ſoon after, 
the court may be moved to have it inrolled nevertheleſs, for it 
may be compared to a judgment at law, which, if given before, 
may be entered up after the party's death; and this court hag 
ordered decrees in this manner to be rolled. 2 Chan. Cap. 227. 
Nelſ. Rep. in Chan. 169. 3 Gan. Rep. 73. 

As there is always /ix months allowed the party to inrol his 
decree, if he comes to inrol it after that time, he muſt apply by 
petition to the court to inrol it nunc pro tunc, and this is always 
granted; butir is conceived, ſuch an order ought to be paſſed 
and entered with the regiſter, the proper repoſitory for all thoſe 
orders; and though this is never done, yet a caſe may fall out, 
where it may be of fatal conſequence to the party ; for ſuppoſe 
one of the errors aſſigned by the bill of review ſhould be, that by 
the ancient rules and orders of the court, the decree is to be in- 
rolled by ſuch a time, and yet upon the face of the inrolment it 
appears to be inrolled afterwards, without any leave or order of 
the court for its being ſo; for the day of ſigning the decree al- 
ways appears upon the face of it ; ; and if it turns out that there 
is no order entered with the regiſter to inrol the decree nunc pro 
zunc, how will ſuch an error be got over? And therefore it were 
to be wiſhed, that all thoſe orders to fign decrees nunc pro tun 
Were entered with the regiſter, to obviate a fatal error which 
one time or other may fall out. Gilb, Chan, ”— 


F the Execution of Decrees, 


\HE writ of execution is a proceſs of this court, reciting 

an order or decree of the court, (be the ſame final or in- 
terlocutory,) or the ſubſtance thereof, or of ſome part there- 
of, and requiring an obedience to ſo much of the order or _ 
cree as is recited, and concerns the party to n. Fr. H. 


£6. * Pract. Reg. 173˙ 


And 


os 


DECREE. © 443 


And the party is intitled to this writ de executions judicii, after 
the decree has been paſſed and entered with the regiſter, ſigned 


by the Lord Chancellor, and regularly inrolled ; but he cannot 
have it upon the decretal order being drawn up only,” except (as 
it is ſaid) that in regard of his poverty, or ſome other ſuſficient 
cauſe ſhewn, the court may think fit ſo to order upon petition or 
motion. Met. Pr. ſet. 45. Pract. Reg. 174. ; 

When the execution is upon the decree for payment of mo- 
ney; the writ mult be perſonally ſerved, by delivering the party 
the proceſs under ſeal, or which is more uſually done, ſhewing 
the ſame under ſeal. and delivering to him a copy; and if a 
party to the decree ſerves it not himſelf, (who might, by imme- 
diate authority of the decree, demand and receive the money, 
the party that ſerves it muſt be furniſhed with, and ſhew to the 
party on whom he ſerves the proceſs, a letter of attorney to re- 
ccive the money; and he muſt demand the money, otherwiſe the 
non payment of it will be no contempt: if the decree is not for 
money, chen this proceſs may be ſerved by leaving the writ un- 
der ſeil at the party's houſe, or in caſe he has no houſe, at his 
|aft place of abode, if he is not to be met with himſelf, Pr. H. 
G. 14. 0. Tabs . 


And if, upon the regular ſervice of this writ, the party obey 


not the e rte, then upon affidavit of the due ſervice of this writ, 


and that he hath not performed the decree, being filed in the 


proper office, the ordinary proceſs of contempt, attachment, pro- 
clamation, cammiſſiom of rebellion, & c. may of courſe be made out 
zgainſt him; and if a party in contempt for not obeying a de- 
cree be taken by the ſerjeant at arms, he is to be committed to 


| the Fleet, there to remain till he perform the decree, or ſo 


much thereof as is preſently to be performed, and give good ſe- 
curity by recognizance, with ſureties, for the performance of 
what is to be done af.erwards, if any thing remain to be per- 
formed, and alſo pay the other his coſts in proſecuting the con- 
tempt: and if he continue any conſiderable time in cuſtody, 
without paying obedience to the decree, the court will ſet him a 
day to perform the decree, which he upon notice till refuſing 
to do, the plaintiff may, by a motion to be made for that pur? 
pole, cauſe him to be brought into court by an habeas corpus z 
and upon his till perſevering in his obſtinacy, the court will 
take ſuch further courſe as ſhall ſeem fit. Pract. Reg. 175. 

In caſe of a decree for money, if the defendant is not taken, 
but ſtands all proceſs of contempt upon the decree, and the ſer- 
jeant at arms certifies that he is not to be found, or being taken 
by him is reſcued, a ſequeſtration will be granted ; and that as 
well where a decree is for the payment of a perſonal duty, as 
money upon contraQs, debt, account, &c. as where it is for 
rent charges, c. iſſuing out of the land. Toth. 175, 6. Com. 
Att. 439. Pr. H. Ch. 25. | 1 
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If the decree is for the poſſeſſion of land, and the party hag 


been ſerved with the writ of execution of the decree, and alſo 


with an attachment, the court uſually grants an injunction to be 


ſerved upon him to deliver up poſſeſſion ; and if this be diſobeyed, 
aſter it is ſerved, upon affidavit thereof, the court will grant a 
writ of aſſiſtance, directed to the ſheriff of the county where the 
lands lie, commanding him to be aiding and aſſiſting to put the 
party, in whoſe favour the decree was made, in poſleſhon, 
3 Atk. 276. Shebby v. Hawkie, Rs 

Where the defendant was not to be found, and it was there. 
upon ordered, that ſervice of a decretal order and writ of exe. 
cution on the clerk in court ſhould be good; held per Curiam, 
that the ſhewing them, and leaving a copy thereof with the 
_ clerk's agent, at his feat in the office was ſufficient ; nor needs 
there {in ſuch a caſe) a letter of attorney to receive money de- 
creed to bring the defendant into contempt ; for the clerk is not 
to pay the money, but to give his client notice: and though or- 
dinarily where the decree is for payment of money to the party, 
he muft be ſought out and perſonally ſerved, &c. otherwiſe the 
non-payment will not induce a contempt ; yet in ſome caſes, as if 
the writ be left with a ſervant, and it appears to have afterwards 
come to the party's hands, this will be ſufficient. Prad. 
Reg. 178. \ . 5 ä 

A decree was made for ſale of an eſtate for payment of debts, 
and a purchaſer approved of and confirmed: there was likewiſe 
an order, that all parties ſhould join, &c. And on affidavit that 
ong of the parties refuſed ro be ſpoke with, ſo as to be ſerved with 
the writ of execution, though it was allowed to be a motion of 
cCourſe, on affidavit of this matter that ſervice on the clerk in 

_ court might be good ſervice, yet where the clerk in court appears 
to be dead, the court will not make an order, but a ſubpwna ad 

faciend. attornat. muſt be taken out and ſerved 3 becauſe, til 
then, the party is not in court. 1 P. Win. 420. 

It is ſaid, that if a party upon his examination touching his 
contempt of a decree, denies ſervice and contempt, it mul 
be directly proved by two witneſſes. Pra#t. Reg. 179. 


If by the decree the defendant 1s to produce deeds and wri- f 


tings or to attend and be examined upon interrogatories, the an- 
cient rule uſed to be, to ſerve him with a copy of a writ of execu- 
tion of the decree and ſhew it him under ſeal, and at the ſame 
time to ſerve him with a warrant from the Maſter, to give him 
a reaſonable time to produce them: as where a man lived in 
Northumberland, he mult have a longer time than if he lived near 


the town and by the ancient rule, no writ of execution was cv | 


allowed to be made out till after the deeree was ſigned and in- 
rolled. Gu, Chan. 165. N 
9 ; 
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As this rule was anciently purſued, ſo it appears to be well 
unded; becauſe the party had fair notice to produce them, 
and an opportunity of ſhewing to the court his reaſon for not 
doing thereof: whereas now nothing is more common than to 
take out two warrants from the Maſter, which are ſerved on the 
adverſe party's clerk ; and on his not producing the deeds, and 
the Maſter certifying the default, a motion is preſently made to 
roduce them in four days, or ſtand committed; and this order 

is ſerved on the party's clerk : and how it is poſſible for a man 
to produce them in four days, for a man that lives above a hun- 
dred miles off, is not eaſily to be accounted for. Did. 

It is therefore conceived, that upon all theſe motions for a man 
to ſtand committed in four days for not attending to be examined, 
or for not producing deeds according to the decree, the queſtion 
(though this ſeems to be of courſe) ought to be aſked, whether 
the party has been ſerved with a writ of execution of the decree, 


and with the Maſter's ſummons ſerved on the party perſonally 


if he has, then on a certificate from the Mafter of their not being 
produced, or of his failure to attend and be examined, he is left 
inexcuſable; and in that caſe, he ought to ſtand committed: and 
as all commitments are grounded upon ſome offence or other, fo 
it has been alſo taken, that the offence committed is not paying 
duty to the great ſeal; and the party in this caſe may proceed, 
if he pleaſes, by way of attachment. Gib. Chan, 166, 


The 4words of courſe preceding a writ of execution of an order. 


« To 4 B, and to all and every other perſon and perſons to 
whom the tenor of theſe preſents doth in any wiſerelate or concern, 
greeting. Whereas an order hath been lately made in our 
court of Chancery, in the words following : HEE 


The words after. 


— Therefore we ſtrictly injoin and command you the 
the ſaid A B, and all and every the perſons abovementioned, ef- 
fectually to perform, fulfil and execute all and every the mat- 
ters and things ſpecified and contained in the ſaid recited order, 
ſo far as the ſame do any way relate to or or concern you, 
or either of you, according to the tenor and true meaning of 
theſe preſents; and hereof fail not at your peril. Witneſs our- 
ſelf at Weſtminſter, the day of in the —— year of our 
reign,” _ | | 
V. B. The words dotted under may be left out, if the order be 

ſuch as the defendant only is to perform. | 


i 
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FF of a decree, 


6 To A B. greeting. Whereas a certain final judgment ot 
decree hath been lately made in our court of Chancery, i in the 
words following: | 


The ward; . \ 


6 —— Therefore we ſtrictly injoin and command you. the 
» aid A B, effectually to perform, fulfil and execute all and every 
the matters and things ſpecified and contained in the ſaid final 
judgment or decree, ſo far as the ſame any way relates to*or 
concerns you according to the tenor and true meaning of theſe 
preſents ; and hereof fail not at your 9825 N Sc.“ 


"His the jet, 


And whereas the ſaid Maſter, in purſuance of the faid order, 
made this report in the words following : 


Short aorit of execution of a . 


8 George che Third, by the grace of God, of Great Britain 
France, and Ireland, King, Defender of the Faith, and ſo forth, 
To A B. greeting. Whereas by a certain final judgment or de- 
cree lately made before us in our court of Chancery, in a certain 
cauſe there depending, wherein C D is complainant, and you the 
ſaid A B defendant, it is ordered and decreed, that you the faid 
defendant do pay to the ſaid complainant the fum of — „ 28 
by the ſaid decree duly inrolled, and remaining as of record in our 
ſaid court of Chancery, doth and may more fully appear : there- 
fore we ſtrictly injoin and command you the ſaid A B, that you 
do immediately pay, or cauſe to be paid unto the ſaid complain- 
ant the ſaid ſum of „ according to the tenor and true 
meaning of the ſaid decree : and er are not by any means 
to fail at your peril. Witneſs ourſelf at i Poimingier, the —— 
day of — in the your of our reign.” 


Of exemplifying Decrees. 


N exemplification is the copy or example of a matter te- 
corded or inrolled, as decrees, letters patent, depoſitions, 

Sc. and 1s made out from the inrolment thereof, and ſealed with 
the great ſeal; and ſuch exemplifications ale as eff ctual to be 
pleaded or produced in evidence as the decrees, Oc. themicives 


4 | | And 


Ale. 


ES 
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And bills, anſwers, depoſitions, &c. being matters of re- 
cord are exemplified as well as decrees : but note, that nothing 
but matter of record ought to be exemplified ; and therefore all 
decrees, deeds, &c. thuſt be enrolled before they are exem- 

lified. $ | 

F The plaintiff would have read in evidence an exemplification 
of part of a patent, which was objected to by the defendant, 
for that nothing but the patent itſelf, or an exemplification, or 
copy of the whole, could by law be evidence: plaintiff's counſel 
inſiſted, that by the 3 and 4 of Edward 6. cap. 4. and 13 Eliz. 
cap. 6. an exemplification of ſo much of a patent as relates to 
the matter in queſtion, is to all purpoſes of law made of the 
ſame force, as if the whole patent werd exemplified, 

But the Lord Keeper was clearly of opinion, that though by 


thoſe ſtatutes an exemaplification of part of a patent be made ſuf- 


ficient to make a title under, or to be pleaded in any court where 


the other fide will have time to reſort to the patent, and to be 
adviſed whether the exemplification be of all that is material, 


and if it be not, they may have advantage of it ; yet they did not 
extend to authorize the giving ſuch exemplifications in evidence, 
where the other fide could have no time to conſult the patent roll, 
and might be furpriſed, and loſe his right by an imperfect exem- 
plification z and cited a caſe wherein he had known it fo held 
in B. R. on offering ſuch an exemplification in evidence; and 
therefore if the plaintiffs inſiſted upon it, being of great conſe- 
quence, he would have the opinion of all the judges before he 
would admit it: whereupon the plaintiff waived it, and pro- 
duced the patent roll itſelf, and ſo the cauſe went on. Prec. in 
Chan, 59, 60. 8 ES 
An exemplification of a deed may be ordered to be pleaded 
at law, where the deed inrolled cannot be produced. Toth. 8g. 
Proofs cannot be exemplified without bill and anſwer; and 


therefore if a bill be diſmiſſed for irregularity, or impropriety of 


juriſdiction, c. as not proper for this court, or where it was 
by way of revivor, when it ſhould be by original bill, ſo that 
there never was any ſuch cauſe in court, the depoſitions in ſuch 
cafes cannot be exemplified, ſeeing the bill could not. 1 Chan. 


Cafe 175. | 


Exemplifications of decrees are docquetted thns, viz. 


In Chancery, 15 April 1740. An exemplification of the 
inrollment of a decree in this honourable court, in à cauſe 
wherein A B is plaintiff, and C D and others are defendants 
exempliſied at the requeſt of, &c. | 


wr ogy 07 4.0 Maſters in Chancery.“ 
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1 certified thus, 


ee We the Maſters in Chancery, whoſe names are 8 
ſubſcribed, have carefully examined the exemplification mention. 
ed in the docquet on the other fide, with the inrollment thereof; 
and do certify the ſame to be a true exemplification of the 
ſaid * 5 

R H. 


ns Fad - A 
And :ndorſed thus, viz, | | 


« An exemplification of a decree in Chancery, in a cauſe 


there, wherein, &c. exemplifted at the requeſt of,” Cc. 


And in the like form, an exemplification may be of the bl 
dedimuc, anſwer, replication, commiſſion to examine, interro- 
gatories, and depoſitions, Qc. as follows, viz, 


Bill. 


«© George, Se: To all perſons to whom theſe preſents ſhall 
come, greeting; We have inſpected a certain bill of complaint 
exhibited before us in our court of Chancery, remaining file 
and as of record in the ſaid court, in the words following: 


Nadine, 


ce We have alſo inſpected our commiſſion with the indorſe- 
ment thereon, directed to certain commiſſioners to take the an- 
ſwer of the aforeſaid CD and EF to the ſaid bill, likewiſe re- 
mained filed in our ſaid court, in the words following: 


| | Anſauer. | 
% We hare alſo inſpected the anſwer of the aforeſaid defend 


ants, taken by virtue of the aforeſaid commiſſion, and returned 
into our ſaid court with our ſaid commiſſion, remaining filed in 
our {aid court, in the words following: N 


Replication. 


«We hav moreover inſpected the replication of the aforeſi 
AB, to the anſwer of the aforeſaid C D, and E V, remaining 
filed as of record in our ſaid court, in the words eons ; 


ue n. 


&« We have likewiſe inſpected our writ directed to certain 
commiſſioners to examine witnefſes with the ſchedule of oaths 


thereto annexed, between the aforeſaid Partics, with che indorie- 
: ment 


ment thereon made, remaining as of record i in our ſaid court, in 
the words following: | 4 | 


kn e. . 


« We have likewiſe inſpected certain interrogatdeſis on ods 
part of the ſaid 4 B complainant, againſt the aforeſaid C D and 


E F defendants, exhibited. before the ſaid commiſſioners, re- 
maining as of record in our * court, in the words following: 


Depfiton 


« And, laſtly, we have inſpected the depoſitions of certain 


witneſſes taken and examined before the ſaid commiſſioners on 
the behalf of the ſaid 4 B complainant, againſt the aforeſaid; 
CD and E F defendants, by virtue of our aforeſaid commiſſion, . 
and returned into our ſaid court with the commiſſion and inter- 
wgatories aforeſaid, and there remaining as of record in our 
{ad court, in he words * 11 


Cuncluſion. 


« Which faid bill, and the commiſſion to take the ſaid an- | 
ſwers and en e thereon, and alſo the faid anſwers, re- 


plication, commiſſion to examine witneſſes, and; indorſement 
thereon, with the ſchedule of oaths thereto annexed, interroga- 


tories and depoſitions of witneſſes, we have at the requeſt of the 


ſad 4 B exemplified by theſe preſents, and in teſtimony, thereof 
have cauſed theſe our letters to be mage patent... | Witnels our- 
felf at N * &c. 1 


* : N hy 

0 « Gorge the Third, Sc. We have infpeated "I nalen 
of a certain final judgment or decree latel ! made before'us in our 
court of Chancery, and remaining as of record on the rolls of 
the ſaid OY in the words following: 


"mg h Concliſon. a 


a a We Fn WOES at oe requeſt of the ſaid as have 
eremplified the ſaid final judgment or decree by theſe preſents, 
ud in teſtimony thereof have * r our letters to "On mote 
patent, e &c. 
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of reviving 'Decrees, Rc. 


| B IL LS of revivor of n and other proceedings, ar 
neceſſary, where a ſuit happens to be diſcontinued, which 

is generally by reaſon of the death either of the plaintiff ot de. 

fendant,  befere the decree inrolled. | 

W Where a decree is inrolled, and a party alen or a female plain. 

tiff marries, decree and proceedings muſt be revived by a ſulymn 

Feire facias, though in caſe of a decree inrolled a revivor by bill 

| hath been allowed. 1 Chan. Caf. 37. 

But where the decree is not ho and inrolled, a bill of It» 

vivor muft be brought. 

Arid it is ſaid, where one can revive by a bps Set 2 it 
is in their election to do it either by that procefs, or by bill dt 
revivor: But where after the decree there have been other pro. 
ceedings, which cannot be revived by the ſaid ſubpana, iis ſure 
muſt be done by bill. Vid. 2 Chan. Rep. 67. 

If the parties that would revive the Keek inrolled, be in pri 
vity of blood to the firſt parties, viz. as heirs; or in privity of 
Contract, as executors or ann they may revive it by 
ſubpœna [ci Fink .. 

Where the decree was obtained againſt the anceſtor, and li 
heir does not ctaim under that title, bur by virtue of another title 
ramount; as where an eſtate is decreed againſt a man, and hy 
Heir infiſts his father had not title thereto, or was only tenant 
for life thereof, the decree can never be carried into execution 
againſt him; he is at liberty to controvert the juſtice and va. , 
 dity of che erer and may make a new defence from what h , 
anceſtor did, and vary his cafe as he ſhall' be advifed, and tht 
parties go into new examination of the matter, and hear tle Wl o. 
_ Cauſe de novo; and the court judges whether the decree is rige t. 
or not, and may aflirm or reyerſe it at their pleaſure. | Fa 
But where-one man obtains a decree againſt another for a rel 


— 
emma 


by” wwSSs ee. ws. i. ad. 


This 


eſtate, and the party dies before the plaintiff is put in poſſeſſion; 4 
in that caſe, if the heir at law claims the eſtate by deſcent unde 0 
his anceſtor, or as deviſee under him, he ſhal] AL. controren Wl >. 
the juſtneſs of the decree, though his anceſtor ſhould have mi 
taken his defence; nor ſhall he be at liberty to make a new de. eo 
fence, or enter into new proof, ſo as te overthrow the ſorme! 
decree z eſpecially when it appears to the court that the decree ... 
has been of an ancient ſtanding. the 
If an adminiſtrator obtains a decree, but dies before inrol- | 
ment, the adminiſtrator de bonis non may revive this decree within 55 
the equity of the ſtatute 30 Car. 2. c. 6. Owen and Curfn WM a5, 
2 Pern, 237» | tha 


IN 


| This /ubparria is obtained either on motion or petition, and 
muſt be ſerved two days at leaſt before the return; in all 
other reſpects the ſervice is like that of a ſabpæna to an- 
ſwer. And og the return of the ſalßtenq, if no cauſe be ſhewn 
to the contrary, the decree will, upon affidavit of ſervice, and a 
motion to that purpoſe, be ordered to ſtand revived, _ 

But if there be nelther my 5 blood, nor privity in con- 
tract, the decree or cauſe. muſt be revived by an original bill, 
and not by /?? fa', or bill of revivor. And therefore àn affignee, 
or a deviſee, cannot have a bill of revivor, being in nature © 
purchaſers only. Vid. 1 Chan, Caf. 122. 174. 

On an original bill in nature of a bill of revivor of a decree, 
a deviſee ſhall have the ſame advantage of the decree as an heit 
or executor. 1 Vern. 548. ers . OO 

Alfo a bill of revivor lies not upon a decree of à long ftandiniy 5. 
but in ſuch caſes an original bill is to be exhibited, and the de- 
eree to be ſet forth as evidence. 1 Chan. Caf. 216, 

A decree was figned and inrolled, omitting part of the mat- 
ter decreed, and the defendant being dead, (fo that there was no 
helping it by motion, ) a bill of revivor was brought to revive (as 
was alledged) the part of the decree omitted, though in truth 
it extended to the whole decree. To this the defendant pleads, 
that the decree being intolled, a bill lay not, but a ſulpœna ſci 
i. But the plea and demurrer were over- ruled; and it was 
held that a /cz” fa would only have revived the decree, and the 
proceedings before it, but not thoſe afterwards. r Chan. Caf. 37. 

A bill of revivor was brought where there had been ſome pro- 
ceedings touching coſts after the decree, and adjudged good. 
„ oO 15 : 

No bill of revivor can be brought, where it relates to coſts 
only, (unleſs the edfts are taxed, and a report made in the life- 
time of the party;) for this is a perſonal action; and afio perſo- 
nals moritur cum perſona, But if by the decree the party is to 
pay a ſum of money, or if a duty is decreed, or if he is to deli- 
fer over a bond or deed or writing, or if any thing is annexed 
to the decree beſides coſts, the ſuit may be revived. 2 Gun. 
Rep. 195. 246. 1 Chan. Caf. 9. | | 

And yet a bill of revivor lies not to revive a decree made for 
colts only. | | 

And it is ſaid, no defendant, or any other who repreſents him, 
can or ought to revive in caſe of an abatement happening before 
the decree be ſigned and inrolled. 2 Chan. Rep. 195. 

There have been caſes of bills in nature of revivor, to carry 
on a former decree; where the court ſometimes, though but l 
dom, have faid the defendant may diſpute that decree, but never 
twat the plainti might. 2 Veſ. 232, 23 3. 
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tional obſervations. Vid. Index, title. Bills of Review. 


( 452 ) 


Lon H E ſeveral matters properly falling under this head har. 
ing been conlidered at large in a preceding part of this 
work, it will be neceſſary to make in this place but few add. 


When a decree: comes to, be reverſed on a bill of review, i 


_ ought to be either, . becauſe it was unjuſt in matter of law ariſing 
within the body of the decree, or proceedings in the cauſe, or 


for that the court wanted, or exceeded its juriſdiftion,  . 
As in the caſe of bills of revivor, ſo alſo in bills of review, 


none but ſuch as are parties, or privies, can commonly. bring 


them; but in ſome caſes, where a man's intereſt is affected, or 


he is grieved: by a decree, he may have this bill; as where a ps. 


riſh was ſued, and four of the pariſhioners named only to defend, 
another pariſhioner may bring this bill. 1 Chan. Caf. 272. 

As the end of a bill of review is to reverſe a decree former) 
made; in order to proceed therein, firſt. a copy of the decree, 


after it is ſigned and inrolled, is to be procured, and then rec. 
ting the former proceedings, as they are recited in the decree, 


you are to ſet forth the party's caſe, and aſſign the reaſons why 


the decree ſhould not be binding, but reverſed as for error in 
law, Fc. And this bill cannot regularly be brought upon any 
matters in fact, or matters of record than the decree itſelf ; yet 


if there be oath made of the diſcovery of new matters, which 
could not poſſibly be had or uſed at the time when the decree 
paſſed, a bill of review may be exhibited by leave of the cout, 


but not otherwiſe. Vid. Toth. 42. Gilb. 184. 


The matters aſſigned for error muſt appear. in the decree it 
ſelf. And no errors can be aſſigned on a bill of review, but errors 


in law; which muſt appear from the facts ſtated in the decree; 
and if new matter be diſcovered afterwards, it can only be al- 


ſigned for error, with leave of the court. 1 Vern. 166. 292. 
If a decree be againſt a ſtatute, it may be reviewed and re 


verſed: ſo if the Chancellor errs in a decree in a matter of law, 
and it appears within the decree, this decree may be reviewed 
for this error, 1 Koll. Abr. 332. „ 


But if the Chancellor errs in his decree upon a matter of fact 


this decree is final, and cannot be reviewed, becauſe the parties 


cannot go to a new examination of witneſſes now; for after pu 


| lication this may not be done. And where the decree is final 
d o 1 o o bd 
and cannot be reviewed, it is alſo obſerved, that it cannot be al- 


tered by original bill, unleſs for matter ſubſequent. And yet if 
the Chancellor errs in his conſcience, upon a matter of fact proved 
before him, there may be review of this matter; becauſe there 


needs no new examination, but this may be reviewed upon 1 
8 1 8 | a 


eld depoſitions, which is uſual. 1 Roll. Abr. 382. Vid. Chan. 
Cafe. 45» 


Te has been inſiſted on 28 2 rule, that nothing ſhall be a ground 


to direct a new trial to avoid a judgment at law, that would not 
be a ground for a bill of review to reverſe 'a decree ; and that a 
confeſſion ſubſequent to the deeree is no ground for a bill of re- 


view; nor is the want of any evidence or matter which might 


have been uſed in the firſt cauſe, and of whick the party had 
then knowledge. An account was decreed, pending which the 
ſuit abated 3 and yet the account was carried on, finiſhed and 
confirmed by decree, and held to be no error, or cauſe of re- 
verfal on a bill of review brought. But guere if this account 


could be carried on, as the ſuit abated, without bringing a bill of 


revivor, and an order obtained for reviving the former proceeds 


ings. 3 Chan. Rep. 76. 1 Chan, Caf. 43. 8. P. 2 Chan. Rep. 


4;. 1 Chan, Caf. 44, 45. 122. | 


If a dectee, or any part of it, be in the nature of things im- | 


poſſible, or if it be repugnant, and one part contradictory to the 
other, it is erroneous, and may be reverſed on a bill of review. 
But though there be apparent error in the decree, if the party 
has reſted under it ſixteen or twenty years, the court in ſome 
caſes will not reverſe it upon a bill of review. Alſd the court 


will not reverſe a decree for want of form, or miſtaking in an 


account; for that may be helped by a Maſter, without review- 
ing. 1 Chan, Caf, 86. 140. | Ty | 

A decree (and much more an interlocutory order) gained by 
fraud may be ſet aſide on a petition, (as well as a judgment at 
hw by motion) a fortiori may ſuch decree be ſet aſide by 


bill. 3 Will. Rep. 111. By Lord Chancellor arguends. 


The plaintiff, who had a decree, brought a bill of review, and 
thereby complained, that he had not enough decreed him; and a 
demurrer being made thereto, for that if a bill of review lies, it 
i only for him againſt whom the decree is; after a long debate, 
the demurrer was allowed, and the bill of review diſmiſſed. 
And where a former bill of review had 'been diſmiſſed, the 
party brought another, ſuggeſting farther errors, c. But this 
mn diſmiſſed alſo on the maxim, Intereſt reipublice ut fit fints 
llium. | 

If a man brings a bill of review, to which there is a demurrer, 


I which is allowed, he cannot afterwards bring a new bill of re- 
new, 1 Vern. 44. 417. S.P. 2 Chan. Caſ. 133. . Fs 


A bill of review lies not after a bill of review. 5 * 
Where a demurrer to a bill of review is allowed, it may be 
nrolled ; but if over-ruled, it cannot, ſo as to prevent the de- 
murrer's being re- argued. 2 Fern. 120. 5 5 * 


Gg 3 


N. appeal to Parliament, that is, to the: Houſe of Lords 
Nis che dernier reſort of the ſubject, who thinks himſelf 
aggrieved by any interlocutory order or final determination of 
this court; and is effected by petitien to the Houſe of Peers, and 


not by writ of error, as upon judgments at common law. This 


juriſdiction is ſaid to have begun in 18 Fac. 1. and certainly the 
firſt petition which appears in the records of parliament, waz 


preferred in that year; and the firſt that was tried and deter- 


mined, (though the name of appeal was then a novelty,) was 


preſented in a few months after: both levelled againſt the Lord 


Keeper Bacon for corruption and other miſbehaviour. It was 
afterwards warmly controverted in the Houſe of Commons, in 
the reign of Charles the Second. 3 Black. Com. 454, 455. Cm, 
Journ. 13 March 1504. Lords Journ. 23 March 1620. Ibid. 3, 
11, 12 Dec. 1621. Com. Journ. 19 Nov. 1675. Show. Parl, 
Go 81. . | a | 

But this diſpute is now at reſt; it being obvious to the reaſon 
of all mankind, that when the courts of equity became principal 
tribunals for deciding cauſes of property, a reviſion of their de- 


crees (by way of appeal) became equally neceſſary, as a writ of 


error from the judgment of a court of law. And, upon the 
ſame principle, from decrees of the Chancellor relating to the 


_ commiſhoners for the diſſolution of chauntries, &c. under the 


ſtatute 37 Hen. 8. c. 4. (as well as for. charitable uſes, under 
the 43 Eliz. c. 4.) an appeal to the King in parliament was al. 
ways unqueſtionably allowed : it appears therefore that there are 
two ways by which the decrees of this court may be reverſed; 


E the one, by bills of review, already treated of; — the other, 


y appeals in parliament : and though, when the decree is to be 
reverſed by a hill of review, the matter aſſigned for error mult 
appear by the decree itſelf; ſo in an appeal no new evidence is 
admitted in the Houſe of Lords, upon any account: for this is 
a diſtinct juriſdiction, which differs very conſiderably from thoſe 
inſtances, wherein the ſame juriſdiction reviſes and corrects its 
own acts, as in rehearings and bills of review. For it is a 


| pr unkgown to our law, {though conſtantly followed in the 


piritual court) when a ſuperior court is reviewing the ſentence 
of an inferior, to examine the juſtice of the former decree by 
"evidence that was never produced below. Duke's Charitable Uſe: 
Gill. Rep. 155, 156. Prec. in Chan. 295. „ 

| Bur note, An appeal cannot regularly be made to the Houſe 
of Lords, till after a rehearing before the Lord Chancellor, if the 
gauſs was heard before the ſofter of the Rollt; though if a de- 
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TT” OW, * OW —— 


— CC C0» = qa. iS Oo . © Ty 


—— 
. 


C i oa. 


| „ = 
ere is made by the Maſter of the Rolls, and the ſame is /igned and 


inralied, ſuch decree may be appealed from to the Houſe of 
Lords, becauſe there can be no rehearing thereof before the 
Chancellor. | | 


Appeals are to be ſigned by two counſel of character, uſually ; 


ſuch as have been concerned in the cauſe below, and exhibited 
by way of petition, and lodged with the clerk of the Houſe of 
Lords, with whom the appellant is to depoſit twenty pounds to 


recompence the other party his coſts, in caſe he fails in his ap- 


peal, Se. 


The appeal being thus lodged, and read in the Houſe, the re- 
ſpondent is ordered to have a copy of the appeal, and required 


to put in his anſwer thereto on a day fixed; and a day is ap- 
pointed for hearing the cauſe in order as the appeals come in, and 
notice is given thereof to the appellant's ſolicitor, who may get a 
ſummons ſerved on the other fide to appear, &c. g 


Theſe appeals can only be argued by two counſel on each fide; 


and after hearing counſel on the appeal, and upon the anſwer on 
due conſideration thereof, the Lords order and adjudge that the 
decree of the Chancery be varied in ſuch matters as their Lord- 
ſhips think fit, or that the petition and appeal be diſmiſſed, and 
the decree afhrmed with coſts, &c. A majority of the Lords 
fiually determines the cauſe. 8 
Sometimes the Houſe of Lords direct an iſſue at law for trial 
of ſome point neceſſary between the parties; and after ſuch trial, 
to reſort back to the court of Chancery, for their farther direc 


tions in that matter. 


And printed Tie of the appellant's and alſo the reſpondent's 
caſe are uſually Mlivered to the Lords for their better information 


of the matter in controverſy; which caſes before printed, are 
always ſigned by two counſel, viz. the plaintiff's caſe by two of 


his counſel, and the defendant's caſe by two of his coun- 


ſel; whoſe reſpective names are printed at the bottom of the 


caſes, | 
After an appeal to parliament, if the parliament be prorogued, 
you may proceed in the account in this court. 1 ern. 344+ 
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4 Petition and Appeal to the Houſe of Lords, 
Between A. B. plaintiff, 725 
ä C. D. defendant. 
To the Right Honourable the Lords Spiritual and Temporal in 
: 2 | Parliament aſſembled. N 5 
Dye humble Petition and Appeal of the plaintiff A. B. 
WW 555 bh 
.5F "HAT Ml, c. [Set forth your caſe.] 


That your petitioner ſome time in or about — 


term, exhibited his bill in the high court of Chancery againſt 
the ſaid C. D. to be relieved, c. (Set forth the prayer of the 
bill.] To which bill the ſaid C. D. appeared and anſwered, and 
thereby inſiſted that, c. {Set forth ſuch parts of the anſwer which 
he inſifled upon againſt the plaintiffs bill.] | | 
That your petitioner having replied to the ſaid anſwer, and 
the ſaid defendant having rejoined, the ſaid cauſe was at iflue, 
and divers witneſſes being examined on both ſides, the ſame 
came on to be heard before the Lord Chancellor of Great Britain 
the day of 17 „ when although the ſaid C. D. 
had by his anſwer expreſsly ſworn, Cc. 3 admitted by 
Bis anſwer, and for which you appeal,] yet his Lordſhip was plcal- 
ed to decree that, c. [ Set forth the decree, and if there were any 
ſubſequent proceedings before the Maſter, or the like, ſet them farth 
n 5 
. To your petitioner is adviſed the ſaid decree (and ſubſequent 
orders) are erroneous, and humbly appeals therefrom to your 


| Your petitioner therefore humbly prays your Lordſhips to 
grant to your petitioner your Lordſhips' order of ſummons 
to the ſaid C. D. to put in his anſwer to this your pe- 


titioner's appeal at ſuch time as your Lordſhips ſhall pre- 


fix, in order that your Lordſhips may hear the ſaid 
cauſe, and that your Lordſhips will be pleaſed to reverſe 
the ſaid decree (and ſubſequent orders) in the ſaid cauſe, 
or grant to your pctiticaer ſuch relief in the premiſſes 
as to your Lordſhips in your great wiſdom ſhall ſeem 
meet. 5 | | | | 


And your petitioner ſoall ever pray, & c. 
A. B. (the Appellant.) 
| 5. 2 | Counſel. 
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| The Reſpondent's Anſwer. | 
The Anſwer of C. D. to the Petition and Appeal of A. B. 


"© HIS reſpondent, not confeſſing or acknowledging all or 
any of the matters or things to be true, as in and by the 
ſaid petition and appeal are mentioned and ſet forth, for anfwer 
thereunto, ſaith, that he believes it to be true that ſuch decree 
(and ſubſequent orders) as are complained of, were made by the 
court of Chancery as in the ſaid petition and appeal are men- 
tioned and ſet forth : but as to the dates, ſubſtance and con- 
tents thereof, this reſpondent humbly craves leave to refer 
thereunto, when the ſame ſhall be produced; and this reſpon- 
dent humbly conceives and is adviſed that the ſaid decree (and 
ſubſequent orders) are agreeable to equity and juſtice, and there- 
fore humbly hopes that the ſame ſhall be affirmed, and that the 
fad petition and appeal ſhall be diſmiſſed this moſt honourable 


Houſe with coſts, 2 a 
A L. A. (Counſel.) 


In a caſe where a party had appealed to the Houſe of Lords 
from an interlocutory order made in the cauſe, and after lodging 
his appeal, it was afterwards moved on his behalf, that a re- 
ceiver of the eſtates in queſtion might be appointed. On the 
other ſide it was urged in oppoſition to this application, that by 
bringing the appeal before the Houſe of Lords, the Lord Chan- 
cellor s juriſdiction was totally ſuſpended pending the appeal; 
but the Lord Chancellor ſaid, the practice was, that by bringing 
the appeal before the Houſe of Lords, the Lord Chancellor's 
juriſdiction was ſuſpended only as to the matter appealed from, 
but not totally, ſo as nothing could be done in any other part of 
the cauſe not appealed from. Lord and Lady Pomfret v. Smith, 
at Lincoln's- Inn Hall, June 1772, coram Lord Apſley. 


Of Cofts in general, 


W HE RE VE R the court decrees the party to pay coſts 
perſonally, in that caſe the Maſter taxes them, and you 
proceed by /ubpena and attachment for the recovery thereof: 
but where the court directs that they ſhall be paid out of a real 
or truſt eſtate, and not by the perſon of the party, if the eſtate is 
ſold, the coſts are uſually paid out of the purchaſe-money, or 
out of the profits in the receiver's hands ; or if the party who 
8 to pay them has ſufficient profits in his hands, the court will 
deck him to pay chem thereout, or ſend him to an inquiry | 
| ore 


453 C08 Ts. 


before the Maſter, whether thete is ſufficient or not. Cil, 


Chan, 205. | 717 Ef avis Roc, | ; 

If a bill is filed for the purpoſe of recovering 50001. and the 
plaintiff has the fortune to recover 5 l. only, he ſhall be intitled 
to coſts to the extent only of his ſucceſs ; and it ſhall be referred 


to a Maſter to diſtinguiſh the fame: and this rule is founded 


upon good reaſon ; for if a plaintiff ſets up four'demands, and 
prevails only in one, it is unreaſonable he ſhould have cofty 
throughout ; therefore he muſt pay coſts where he does not pre- 
vail, or atleaſt loſe all the reſt. of his coſts,” if he does not pay 
them to the other party; and in this cafe, the Maſter looks over 
all the folios of the bill, anſwers, depoſitions, and proceedings, 


and only allows the uſual fees of ſuch folios and proceedings 


which relate to the matter prevailed in, and no farther ; and the 


plaintiff lofes all the reſt (as he ought) for ſetting up a demand 


which he had no foundation for, and for haraffing a'defendant 
without any juſt cauſe, e TOY oY | 
By a ſtanding order of the court, made in Lord Keeper 


5 Wright's time, no exceptions were allowed to a report of taxing 


colts ; and this rule hath ever been purſued, with this difference, 
that where the Maſter allows ſuch coſts as ought not to be al 
lowed, or are not allowable by law ; in this cafe, the court wil 


| ſometimes indulge the party with liberty of. excepting touching 


this point only. Gilb. Chan, 206, A, 
Exceptions cannot regularly be taken to a report for coſts only; 
the regular method is, to ſtate the objectionable articles in a pe- 
tition, and pray leave to except. 3 Bro. Cha. Rep. 321. 
Wherever a clerk in court, or ſolicitor, petitions to have his 
bill taxed, the court never refuſes it; but upon debate it has 
been ſettled, that the court cannot go ſo far as to order the client 
to pay what it is taxed at; this muſt be recovered by action at 
law, or otherwiſe, as the party ſhall be adviſed z and here it i 
taxed as between a client and his ſolicitor, and not as between 
party and party; for many things are not allowed upon a tai 


ation between party and party, which however are allowed be- 


tween achent and his ſolicitor. 
But if a c/ient petitions to tax his clerk in court's, or his ſolici- 


tor's bill, he ſhall ſubmit to pay what is due; and the court a 
ways puts this upon him, and the order is drawn up to pay 


what ſhall be found due on the taxation; for it is unreaſonable 
for the client to aſk a favour of the court, and then put his clerk 
in court or ſolicitor afterwards to recover at law what his, bill is 
taxed at; nor hath the court any hold over him, but where he 


 fabmits to pay, and where the order is to pay what ſhall be found 
due on the taxation; in that caſe, the clerk in court or ſolicitot 


whoſe bill is taxed, may take out a ſubpzrna for what the colts 
are taxed at, and proceed by way of attachment for non fe 
: | : | | ment, 


ment, as in other cafes ; and this becomes a perſonal demand 
ypon his client, Gib. Chan. 207, _ | 9 
If the plaintiff obtains a decree, he has generally his coſts of 
ſuitz but if it be againſt a truſtee not in fault, but who defires only 
to be directed or indemnified by the decree of the court in the — 
performance of his truſt, he ſhall pay no coſts: ſo infants, ex- 
ecutors, or adminiſtrators (if they are not in fault, ) ſhall not pay 
coſts out of their own eſtates ; nor ſhall they pay coſts out of 
the eſtate of him whom they repreſent, provided no fault is im- 
putable to him: ſo alſo a party ſuing in forms pauperis, ſhall pay 
no coſts, though intitled to receive his coſts out of pocket, and not 
more; for where the plaintiff, a pauper, had a decree for the 
duty and coſts, and the Maſter taxed full coſts as uſual for per- 
ſons not paupers, yet upon motion of the defendant, that he may 
tax only pauper coſts, Pra. Reg. 114. Bid. 115. the 
Lord Keeper ſaid, it was unreaſonable any one ſhould have 
more coſts than out of pocket; and he ordered the plaintiff and 
lis ſolicitor to make oath before the-Maſter ; and what they 
ſwore they had paid, or were to pay, was to be allowed, but no 
farther. Prec. in Chan. 220. IE | 
Coſts of courſe out of a fund to agents, receivers, and truſ- 
tees, who have accounted fairly, and paid money into court. 1 
Ve. junior, 245. . 5 | 
Coſts to truſtees and executors brought before the court, tho 
they made a claim, and failed, if merely by way of ſubmiſhon, 
ies... | | 
But none for or againſt heir at law defendant, who raiſed 
a point, and failed. bid. | 
An executor who ought to have been plaintiff, but made a de- 
ſendant, was allowed his coſts. 3 Bro. Cha. Rep. go. | 
On a bill brought to call a truſtee to an account, it was held 
by my Lord Keeper, that if he by anſwer ſubmits readily to it, 
tho' on the account he be found in debt, yet he ſhall pay inter- 
eſt for the balance only from the time of the account liquidated, po 
and no cofts, if he has not miſbehaved himſelf ; but where he *" 
controverts the account, and afterwards is found in the plaintiff's j 
debt, he ſhall pay intereſt from the-time of the bill; for in a 9 
manner he dares he plaintiff to the account, and therefore muſt il 
pay coſts, as the plaintiff muſt have done, if he had been found, 
indebted to him. Prec. in Chan. 254. e 
A. B. made his will, and deviſed lands to be ſold for raiſing 
portions for the plaintiffs, who were his daughters, by a ſecond 
unter; and this bill was brought by them and the executrix to , 
hare the will proved, and the truſt performed. The l 
Defendants were his daughters by a firſt veer, and were all j 
married by him in his life-time, but had not near ſo great por- 
ons as the plaintiffs, who, together with defendants, were his 
8 N co-heirs z 


j 


_ co-heirs ; and by anſwer inſiſted to have the validity of the wit 


tried at bar, which was thereupon ordered accordingly ; and x 


the trial, the defendants perceiving the matter againſt then, 


gave no evidence; ſo there was a verdict for the will. And now 
the caſe ſtanding on the equity reſerved, the defendants were or. 
dered to join in a ſale, but were to have their coſts, both here 
and at law, upon their joining, though it was inſiſted on 
the other fide, that they qught not to have coſts, having, 2 
_ appeared by verdict, wrongfully occaſioned all expence, 
Bid. 93. - * 3 
80 where a bill was brought by a deviſee againſt an heir to 
prove a will, the heir croſs-examines the plaintiff's witneſſes, 
and refuſes to releaſe his right, yet the heir ſhall have his cf 
given him upon motion; otherwiſe, if he examines witneſſes 
of his own; but if an heir at law be plaintiff, and miſcarties 
in his ſuit, he ſhall not have coſts; but on his ſuit appearing to 
be groundleſs, ſhall pay coſts. 2 P. Will. 286. Vide alfo 3 


. th. 424. 3 Ath. 387. 3 P. Will. 374. 


Where an heir is brought before the court in a charity cauſe, 
though it is determined that there is no reſulting truſt far him, 


| he fhall have his coſts. 4 Bro. Ch. Rep. 178. 


| Coſts do not always follow the event of the cauſe; as where 


the money was found due to the defendant upon account, yet it 


appearing to be much leſs than had been claimed by the defend- 
ant's anſwer, in that caſe the defendant was allowed no coſts, 


- 1 P. Will. 376. | I 


Upon an attorney or folicitor appearing to be guilty of a gros 


miſtake, the court will order him to pay the coſts occaſioned by 


fuch miſtake z ſo governors of a charity, though not guilty of 


corruption, yet if extremely. negligeat, will be puniſhed with 


coſts. bid. 593. 2 P. Will. 285. og 
Coſts cannot be given to a college individually, nor as a corpo- 


ration, unleſs proved ſo. 1 V. jun. 246. 


A legatee or creaitor coming m before the Maſter, and not 
party to the cauſe, fhall have his coſts; for it was in his power 


to have brought a bill for his legacy or debt, which would have 


put the eſtate to further charge. 2 P. Will. 285. 

If an iſſue be directed out of Chancery to be tried, and the 
party plaintiff in the ſuit gives notice of trial, and does not coun- 
termand it in time, upon motion, the court of Chancery wil 
give coſts, and not put the defendant to move the court of law 
where the iſſue is to be tried. 2 P. Vill. 68. anon. And note, on 
an iſſue's being directed out of the court of Chancery, after ſuch 


iſſue made up, it is proper to move the court of Chancery for a 
ſpecial jury, if the circumſtances of the caſe require it; and the 


court will grant the fame, | 2 
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An infant who, by the cuſtom of gavelkind was one of three 
co-heirs of a real eſtate, by his prochein amy brought his bill to 
eſtabliſn a will whereby that eſtate was pretended to be deviſed 


The court directed an iſſue, which was found afterwards 
paint che plgintiff. . 7 
Fhe procbein amy died before the coſts taxed, and the infant 
came of age, but never afterwards proceeded one ſtep; and the 
cauſe being now ſet, down purely upon the coſts reſerved, it was 
objected, that where an infant ſues by pu. hein amy, it is the pro- 
chein amy only who is to pay the coſts, for any one may bring a 
bill in the infant's name, and if it be an inſolvent amy, the de- 
fendant may apply to the court in order to have a ſolvent prachein 


am named; which, if the defendant does not do, it is his own 


fault ; and it would be an hardſhip upon the infant, who is not 
ſuppoſed to be capable of judging of the right, propriety, or juſ- 
tice of a ſuit, to be ſubject to the coſts of it, or to be put to his 
remedy over againſt, his prochein amy; that it was plain in the 
preſent caſe the infant had no remedy over againſt his prochein 
any, he being dead: RIO. FN Is er 
Lord Chancellor : At law the infant is liable to pay the coſts, 
if the judgment be againſt him; as if an infant brings an action 
of battery, and has a verdict againſt him, he muſt pay the cofts 
and if the common law be ſo, why ſhould it not be ſo in equity? 
otherwiſe, an infant would be left at liberty to plague mankind” 
as he thinks fit. And | „ as CL 
The court being informed by the regiſter and olerk in court, 
that the courſe was to diſmiſs the infant's bill generally with 
coſts, without mentioning who ſhould pay them ; FA 
His Lordſhip ſaid, he would diſmiſs this bill with coſts; and 
(as he apprehended) upon a general diſmiſſion, the defendant 
had his election whether he would ſue the infant or prochein amy 
for ſuch coſts. 2 P. Will. 297. But note, on a rehearing, the 
bill was diſmiſſed 2v:thout coſts. 1 Str. 708. P 
On a bill to ſettle the boundaries of a manor, it was decreed, 
that each party ſhould give to the other a note of their boundaries, 
and that it ſhould be tried in a feigned iſſue; and the iſſue being 
found for the defendant on the firſt, ſecond, and third: trial, the 
deſendant was not only allowed the coſts of all the trials at law, 
but alſo the coſts in equity, in regard the defendant had no bill, 
ad the plaintiff might have tried it at law without coming into 
equity. 2 P. Will. 376. But in St. Lukes v. St. Leonard's, 
Bro, Chan. Rep. 40. Lord Thurlow thought that a bill to ſettle 
boundaries of a pariſh would not lie, it being merely a queſtion 
«law. Bid. in notes, Cox's edit. : 
On a bill 'of partition no coſts on either ſide, becauſe it is for 
de benefit of both parties. | _ 
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| for coſts, by a bond of 40 J. penalty to the two fix clerks, not 
towards the cauſe, e og Grd en! fy, So 1 


conſequently his perſon privileged by the act of 7 Ann. c. 12.63 
it was moved, that the plaintiff ſnould not go on in his bill, untl 


| where a plaintiff is beyond ſea; and a precedent was cited, where 


: Plaintiff in this court. 


in 40 J. penalty for anſwering coſts, if awarded. 2 P. V. 452. 
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them over againſt the officer; and though the officer in ſuch cal: 


- : void; ſo thac if the bill thould be eiſmilled, no proceſs could iſſue ab ainſt him. 


| If the plaintiff reſifes out of the JutiltiQion of the court, a 
If after the bill is filed he goes beyond ſea, he may be compelleq 
by motion or petition, upon affidavit of the fact, to give ſecuriy 


The plaintiff in a bill was a ſervant to a foreign ambaffador, and 


he gave ſecurity by a bond in 40 J. penalty for the payment of 
coſts of ſuit, if awarded againſt him, in the ſame manner 23 


the like order was made in the caſe of an ambaſſador's ſervan, 


* Whereupon the defendant obtained an order that the plaintiff 
proceedings ſhould ſtay until he, with a furety, gave ſuch bond 


Motion on the part of the defendant, after applying for tine n 
enſiwer, that the plaifitif, who in his bill charged himſelf to be 
reſident in Florance, ſhould give ſecurity to'anſwer coſts; and the 
caſe of Glamorgan v. Rugby was cited, where the Lord Chancellor 
Held it pretty much in the diſcretion of the court, and might be 
taken advantage of at any time, on the circumſtances : 7 
Lord Chancellor: If on the face of the bill the plaintiff ap. 
pears to be beyond ſea, or if at the time of filing the bill it ap- 
pears the defendant 'knew of it, he may apply for ſecurity to 
anſwer coſts; but advantage ſhould be taken of it in the fir 
inſtance before anftuer, or time prayed to anſaver ; otherwile it i 
waived : if indeed the defendant is a ſtranger to it, and it comes 
to his knowledge at any time in the courfe of the cauſe, it maybe 

ayed ; but here it is waived, it appearing on the face of the 


bill. 2 Vef. 25. 


Defendant having deſtroyed the ſubje& of the ſuit, and ab- 
ſconding, ſhall find ſecurity for coſts, or plaintiff ſhall be per- 
mitted to diſmiſs liis own bill without coſts, 2 Bro. Ch. Re. 

Baron and feme bring a bill to redeem a mortgage; the de- 


Fendant pleads to the bill, and te plea over-ruled, and cofts 


given to the plaintiffs, which, by the courſe of the court, are 3; 


the baron dies, the feme by ſurvivorſhip ſhall have the coſts, 


2 P. Will. 497. | 


A ſuitor having paid the officer (regiſter) his fee, and the off: 
cer having neglected his duty, by which means the proceſs be- 
comes. irregular, the tuitor is to pay the cofts, but he to have 


8 Nute, By this act, al! proceſs againſt ambaſſadors and their ſervants are made 


I die, 


cons 463 


, yet this being a duty and a matter of contract, his executor | 


Abe 2 P. Wil. 668. 


In a caſe, where there had been no demand. „ paid | 


for thirty, years, and the perſon who was intitled recovered it by 
a verdict ; Lord Hardwicke, Chancellor, | 

Said, The defendant muſt pay the coſts at Jaw; but as the 
laches acoſe.on the part of the plaintiff, and the obſcurity of the 


title to. the rent, from the want of a demand for ſuch a great 
length of time, he ſhall not be allowed colts againſt the defend- 


ant in equity. 2 Ak. 14. 


Mete, Ia notorious frauds, the court 3 made a defendant 


pay exemplary coſts ; but that has been for ſome time diſuſed, 

— the difficulty of carrying it into execution; ſo where a plaig- 
tiff is abſurd enough to refuſe a fair offer of accommodation, and 
obſtinately perſiſts in his ſuit, it is an aggravation, and the * 
ſhall be diſmiſſed with coſts. Did. 1 | 

A bill was brought againſt an executor of an executor, for a 
debt of the firſt teſtator; the defendant denied aſſets, but at the 
lame time ſet out ſpecially in his anſwer, that the eftate of the 
two teſtators were ſo blended together, that he could not Res- 
tively ſay whether there are aſſets or not; but, 

On a reference to a Maſter, it came out, that there were ace 
enough to pay the plaintiff's debt, and ſomething over: and 

The Maſter of the Rolls was of opinion, that the executor in 


this caſe. mult pay the debt, in the firſt place, to the plaintiff out 


of the aſſets; and if there are any left, after ſuch payment, he 


may retain to pay himſelf the coſts of this ſuit ; if there had not 


been the favourable circumſtance of the confufion ariſing from 
the two eſtates, the executor muſt have paid the coſts out of his 
own pocket, and the reſidue of the aſſets applied to os debts. 
ld. 8 1. 

Coſts in equity are entirely ; in the diſcretion of the court; but 
where they think it would accelerate a decree, the court abuſes 
to poſtpone the conſideration of the coſts, till the cauſe comes 
back from the Maſter, though there might be grounds enough 
for decreeing coſts even at the hearing of the cauſe; but a 
plaintiff may apply for coſts where a defendant gives unneceſ- 

trouble in carrying à decree into execution; for in equity, 
3 well as at law, coſts follow the juſtice of the demand. 2 Ath, 
| 

Notwithſtanding a teſtator directed that his executors, for any 
expences they {hall be put to, ſhall. be allowed their coſts out of 
lis eſtate 3 yet where the executors have been guilty of a plain 
xt of fraud, the court have decreed- coils "ak them. bid. 
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Bill by plai ae for aa accourit of rents, and to be let into 


2 againſt defendant, who was in poſſeſſion under an el. 


it for ſatisfaction of a debt. Account decreed at the Rolls. 
Afterwards report, that defendant had received 931. x15. 30 


more than due to her. Cauſe coming on upon report, it Was 


ordered, that poſſeſſion ſhould be delivered, the defendant to pa 
the 93 L its. 3 d. together with the plaintiff's coſts; from wo. 
order defendant appealed generally, and the only reaſon for the 
appeal was the coſts. / 
Two queſtions on the hearing; 1. Whether the WY is fo 1 
neral that a party cannot appeal for coſts? 2. Whether, as the 
defendant was an incumbrancer, the eſtate i is not as much liable 
to pay the coſts as the debt? 

Lord Hardwicke, Chancellor, declared the ele is not ſo ge- 
neral with refpe to parties appealing for coſts only. That in 


particular caſes ſuch rule may, and has been diſpenſed with; and 


thought it ought to be diſpenſed with i in this caſe ; 3 and the dee 


eree was reverſed as to coſts. 


Query, Whether the court will diſpenſe with the tte only 
fuch caſes where it appears on the face of the decree that coſts 
are improperly, given ? or whether they will do it where they 
muſt go into the merits of the cauſe 7 4 Ambler? s Rep. 320. and 
the caſes there cited, 

Bill by 4 B, who was diſi whos toll to 68376 inſpeQtion of deeds 


and writings; and there appearing to be no title in the plaintiff, 
the cauſe was ſet down for further directions by the defendant, 


aun; it was prayed that the bill might be diſmiſſed with coſts. 
Lord Chancellor: There are two reaſons againſt giving coſts 
in this caſe. 1. It appears plaintiff was intitled under an entail, 
which was cut off, and had a right to ſee how he was bound; 
and although fines and recoveries are of record, yet he might 
not, from the inſpection of them, know what eſtates were af. 


8 fected by them, or how far. 


If an heir at law brings a bill in this court for a diſcover | 


| would not have it underſtood he ſhall pay.coſts ; there is no pre- 
tence for it. If a motion ſhould be made in ſach caſe for coſts, | 


he ſhould move to amend, and pray inſpection of deeds, and the 
court would permit him to do it, and not give coſts againſt him: 
bills are ſeldom or ever brought by an heir at law for a mere dil- 


 covery, but generally for production of deeds, and then relic 


is prayed. 

Secondly, Here is an honour left aftitute of an n it is 
2 gratitude and duty due to the crown to have an eſtate go with 
the title. It is a diſhonour to the crown and the public- not to 


do ſo; this reaſon governed in Shales and pcs I 15 Will 


81. 2 Ath. * 87. 
4 424. 3 5 7 Rule, 


Rule, that plaintiff in bill of diſcovery ſhall pay coſts in all 
caſes, is too general: he ought only, where he files a bill in 
the firſt inſtance, not where compelled to it by defendant's re- 
fuſal. See. 1 Yo jun. 23. 8 

Propoſals being made by the counſel for the defendants, that 
the bill ſhould be diſmiſſed without coſts ; but if plaintiff ſhould 
moleſt them, they ſhould be at liberty to apply for coſts; it was 
agreed to by the other ſide, and ordered accordingly. Ambler 'r 
Rep. 16 „ 1 3 „ ; . 8 a 

beuten to confirm the Maſter's report of maintenance and 
coſts. Lord Chancellor doubted whether he could order the 
colts, for the reference was made without any ſuit brought, which 
he ſaid was a new method, firſt introduced by Sir Fe/eph Fekyll, 


and ſince frequently practiſed; but that it would be going much 


further to order coſts, of which he knew no inſtance. A pre- 
cedent ex parte Whitaker was cited; but as the particular time 
and circumſtances of that caſe were not ſtated, Lord Chancellor 
directed the precedent to be produced to the regiſter, and there- 
upon he was to draw the order in the preſent caſe, that the 
guardian ſhould be allowed the coſts in his account. Bid. 146. 

If a bill be referred for ſcandal and impertinence, and ſo re- 
ported, exceptions being taken to the report, and allowed, the 
plaintiff ſhall have the coſts of the reference ; but he ſhall not, 
oa exceptions being allowed to the Maſter's report of irregula- 
tity.” Bid. 404. | : 

After a report that an amendment is impertinent, a motion 
to tax colts may be made immediately. 4 Bro. Ch. Rep. 222. 

It is conſcience, and not any authority, which directs this 


court in giving coſts ; and therefore in equity, coſts are entirely 


diſcretionary, and are given to the time of the decree; and the 
title reſpecting them in this court is not at all conformable to the 
rule at law; for at law unica directio fiat damnorum, and therefore 
they do not from time to time direct coſts, but wait till there is 
a final judgment: ſo where there was a ſuggeſtion to the court, 
that the poverty of the plaintiff would not allow her to carry 
on the cauſe, unleſs the court would direct the defendant to pay 
lomething to the plaintiff in the mean time; the Maſter was ac- 
corvingly ordered to tax the colts decreed to be paid by the de- 
{ndant to the plaintiff; and when they were ſo taxed, the ſame 
were directed to be paid to the plaintilf, to enable her to go on 
with the cauſe. 2 Ah. 552. 400. 

Petition by 4 B, to be diſcharged from a contempt and cuſtody, 
for non-payment of colts taxed for ſcaudal and impertinence, 
againſt CD, who had executed a releaſe to A B, which releaſe, 
it was inſiſted, ſhould bind EV, the clerk in court, who carried 
on the proſecution againſt the petitioner 4 B. And per 
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Lord Chancellor: The clerk in court has a general lien on 
the duty recovered, by his diligence and expence, which extends 
as well to collateral] proceedings as to a decree : but it is ob- 
jected, that the client has releaſed it to his adverſary, and that 
binds his ſolicitor or clerk in court; who, though they have ori. 
ginally a lien on what has been recovered by their expence, dilj. 
gence, and coſts, yet that is not to extend to that degree as to 
prevent the client fairly and honeftly from making an end with 


his adverſary : I am of that opinion, provided any thing appeared 


to be paid. If the client had by compoſition, or any reaſonable 


conſideration for the colts, made an end with his adverſary, I 
would not ſuffer this equity to be ſet up: but if a clerk, in court 


having this equity, ſhall be diſcharged by a mere voluntary re- 
leaſe executed by his client and his adverſary, he might be de. 
feated by a colluſion. This is the diftin&ion'; the colts are not 


paid; no compoſition or conſideration ; but a mere voluntary 


releaſe ſet up to defeat the clerk in court, which might be done 

in any caſe, if the court ſhould ſuſfer this. 1 | 
Therefore as to this contempt, and the attachment thereon, 

let A B, the petitioner, be diſcharged on payment to E F, the 


elerk in court, it appearing that CD has, executed a releaſe, 


2 Veſ. 26. Ibid. 111. | 
Coſts were directed to be refunded on reverſing an order for 


allowing a demurrer; and this is agreeable to the general rule of 
law; for if a judgment is reverſed on a writ of error, the potty 
is always reſtored to whatever he loſt by that judgment; and 


conſequently, if that judgment was executed, and coſts levied, 
they mult be reſtored. If a bill is diſmiſſed with colts ; the de- 
cree not ſigned, or inrolled, but however proceſs taken out for 
the coſts (which may be) and levied; the plaintiff applies to te- 


hear, and the former decree is reverſed, thoſe coſts mult be re- 


funded; the defendant cannot retain them againſt the plaintiff, 

when the plaintiff has prevailed. 2 Fe. 100. I 
Appeal from a decree made by Mr. Juſtice Abney, fitting for 

the Maſter of the Rolls, for not giving coſts to the defendant 


"upon a bill brought to have an account taken, and for relief and 


ſatisfaction in the nature of a redemption of an eſtate, which the 


defendant had extended by elegit, upon a judgment on a debt ori- 
ginally created by bond. 5 


The general rule, that there could be no appeal for c only, was 
inſiſted on; the coſts were diſcretionary in the court, and not of 


right to be given to a mortgagee, who may even be made to pay 


Cooper's time, goes farther, and obliges the creditor to accou 


coſts, if he miſbehaves; as where he inſiſts on an eſtate not to 
be redeemable, which appears to be redeemable. And per 
Lord Chancellor: The defendant could only be obliged to dc. 


count according to the extended value: but this court, ſince Lord 
nt 


for 


N 
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for the profits really received: he is clearly intitled to his coſts on 
the merits, if not precluded by that rule: the foundation of that 
rule was to prevent vexation and trouble; for as caſes in equity 
oſten depend on abundance of circumſtances, about which, as 
the reaſon of mankind might differ, it would create perpetual 
appeals ; but it ſeems ſomewhat ſtrict and hard to adhere to it; 
for ſince the ſtamp duties, coſts come to be very material; yet 
if it was to be laid down generally, that an appeal might be for 
coſts, it would cauſe that general inconvenience to which a par- 
ticular inconvenience ought to give way: but if a found diſtinc- 
tion from the rule can be made, it ought to be allowed; and it 
will be very unfortunate, if in this caſe, the defendant ſhould be 
precluded thereby; for being an incumbrance for a juſt debt, 
and having a lien on the eſtate for his coſts, as well as his de- 
mand, it ſeems to be an exception, and different from the court's 
not ſuffering matters to be over-ruled merely for cofts. Let the 
defendant therefore have his coſts taxed. 1 Ye. 250. Owen 
and Griffith. | Sie 

So upon a rehearing before Lord Henley, after a decree by 
Lord Hardavicke, in which coſts came to be the only matter in 
diſpute z the queſtion was, whether there could be a rehearing 
for colts only, and a difference taken at the bar between the caſe 
of coſts, charged on the perſon (where it was admitted there 
ſhould be no rehearing), and coſts out of the eſtate, and the caſe 
of Owen and Griffith was cited; Cooper and Scott, No. 19, 1757. 
and the 

Lord Keeper ſaid, a rehearing for coſts only ought not to be 
encouraged, becauſe they are merely diſcretionary, and depend 
on circumſtances, but thought there might, on particular cir- 
cumſtances, be ſuch rehearing; and he affirmed the decree, 
Bro. 143. (cited), where this doctrine is affirmed by Lord 
Thurlow, and held by him, that there ſhould be no appeal or 
hearing for coſts only, unleſs upon an apparent miſtake, Wad- 
nan v. Kent, appeal from the Rolls. 

Where a debt of a teſtator is recovered againſt an executor at 
hw, coſts are given de bons proprits ; but in equity it is diſere- 
lonary whether the court will make him pay coſts or not, 
3 4th. 119. x 

The Maſter to whom ir was referred, reported the proceed- 
75 under a commiſſion for examination of witneſſes irregular z 
on exceptions, the court thought them regular, and allowed the 
exceptions, and the party who ſuceeded had his coſts of the ap- 
pication, Lord Hardawicke diſcharged the order for coſts, be- 
euſe the plaintiff's was not a vexatious proceeding, but in the 
Maſter's opinion well founded; and the rule of this court is 
terer to give coſts, but where no juſt ground appears for the 
Mceeding ; fo ens 


Hha On 


On exceptions to an anſwer for inſufficiency, and ſo reported; 
upon exceptions to the Maſter's report; the court held the an. 
ſwer to be ſufficient; rhe party ſucceeding in the application 
not intitled to eoſts, but they ſhall wait the event of the cauſe, 
3Atk. 235. „ 1 | | 

Note, On a fpecial motion, and ſtating particular circum. 
ſtances, the court may give coſts, though the Maſter reports 
in favour of the other party. Bid. 1 8 
Where coſts are decreed to all parties cut of a real eſtate, tho 
one of them, who was intitled to receive coſts, died before they 
were taxed, they do not moritur cum perſond; but the heir at 

law is intitled ; for if any thing had remained undecreed, and to 
have been done, the repreſentative of the deceaſed party by re. 
viving would have been intitled to the cofts, even if they had not 
been directed to ſtand a charge on the real eſtate, Mete, the de. 
cree made the coſts a hen upon the real eſtate. 3 Ark. 713, 

There was a decree for a ſum againſt an executor, with coſts 
out of aſſets; the executor pays the ſum, but not the coſts, and 
then the plaintiff dies, and a bill is brought to revive for coſts; 
and it was objected, that a bill to revive for coſts only was im- 
proper, and that the payment out of aſſeis was only incident to 
the coſts in reſpect to the ſum decreed ; but the | 

Lord Chancellor (Hardævicte) ordered the cauſe to ſtand re. 
vived; for the rule not to revive for coſts only, he thought x 
hard rule, the cofts being frequently more than the debt; and 
this caſe was not within the rule; for if it was not a decree in 
perſonam, but executory, and to be paid out of aſſets ; and if | 
the executor had died, the plaintiff might have revived againſt 
the repreſentative of the teſtator, and might have purſued the 
aſſets into whatever hands they came. 3 Ait. 773. And note, 
This court has followed the rule of law, where there is a judg- 
ment, coſts are aſcerfained and taxed ; but if no judgment, the 
cn me lot. nit | | 
On a queſtion as to coſts, on a caſe of pure aſſignment ot 

dower before commiſſioners, and particularly of the coſts of a 
ſurvey of the eſtates; _ | „ 
Lord Chancellor ſaid, that in caſes where there is an appot- 
tionment of dower by commiſſion, not by writ, coſts are not to 
be given; unleſs previous queſtions are raiſed, in litigating of 
which the party is vexatious. There are ſo many precedents, 
and they are reaſonable and analogous to the proceedings at law: 
in a writ of dower, or on aſſignment of dower, no coſts arc 
given, unleſs there be a deforcement, when the ſtatute (of Glau- 
ceſter) gives damages, or where there are collateral circumſtances, 
or where the dower is demanded upon a feoffment or other title 


1 Bro. 134. F 4 . 
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A i was ; brought on upon bill and anſwer, and appearing 
to be vexatious, and the plaintiff not having replied to the an- 
ſwers merely to avoid coſts, the queſtion was, whether the court 
could give full coſts or only 40 x. ? the 

Lord Chancellor ſaid, that in ſuch caſes the court would not 
hold itſelf bound by the rule of 40 5. coſts, but would give the 
whole coſts of the vexatious ſuit, and that it had been ſo done 
by Lord Hardwicke ; and his Lordſhip therefore directed the 
coſts to be taxed upon the diſmiſſion of this bill. 2 4k. 288. 
3 Al. 1. 1 Bro. 403. 

Plea to a bill of revivor, in a caſe where nothing remained 
but the matter of coſts, which had been ordered to be paid into 
the Bank; and being unpaid at the time of the death of the party, 
the queſtion was, whether a bill of revivor would lie againſt the 
repreſentative ? In ſupport of the plea it was argued, that where 
the party who 1s to pay coſts dies, it is a perſonal debt, and dies 
with him, unleſs the coſts are ordered to come out of a particular 
fund ; although where the party who is to receive the coſts dies, 
his repreſentative ſhall have his remedy againſt the party decreed 
to pa 
For the plaintiff, it was objected, that this doCtrine only held 
where the colts were not taxed, but that as ſoon as the colts 
were liquidated, the debt was become certain; and it was pro- 
per matter for a bill of revivor and ſupplement, as this in truth 
was, it praying an account and payment out of aſſets. The | 

Lord Chancellor thought. he coſts having been taxed, this caſe 
was not within the general rule, and made it certainly matter of 
revivor; if they had not been taxed, hae might have laid hold of 
the circumſtance of their having been ordered to be paid into the 
Bank, as taking the caſe out of the rule; and therefore over- 
ruled the piea. 1 Bro. 4:8. | 

Where the material iflue is found for the party who ſets down 
the cauſe for further directions, he muſt have his coſts at law. 
Bid. 420. Vid. alſo 2 Ye. 580, 581. where this ſubject is 
treated of at large. 

Whete a defendant in cntempt puts in an anſwer without pay- 
ing the coſts of the proceſs of contempt, and the plaintiff re- 
plics thereto, he hath loſt the coſts ; for by replying he admits 
the defendant to be rectus in curia, and the anſwer regular, 
PraF. Reg. 116. 

A ſum certain ordered upon motion for coſts for irregularity, 
to avoid the expence of taxing coſts, upon a ſum that muſt be 
tiling, 4 Bro, Ch. Rep. 100. 

In a cauſe between relations, coſts of all parties directed to be 
pad out of the eſtate, as between attorney and client, 1 J. 
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- No coſts to any party claiming under a contract not merit. 
rious, even though recovered upon, not even to a truſtee, 
Bid. 55. 

Where a defendant has not applied for an { injonftion. in the 
firſt inſtaace, it ſhall be without coſts. 4 Bro. Ch. Rep. 163, 
Where a teſtator expreſſes himſelf ſo ambiguouſly as to make 


a a ſuit in this court neceſſary, the coſts ſhall be paid out of his 


general aſſets. 3 Bro. Ch. Rep. 25. 192. 

Coſts given out of the reſpective eſtates, namely, the coſts of 
the perſonal out of the perſonal; thoſe of the real, out of the 
real. 1 Yef. Jun. 279. 

After an order to have coſts taxed, the clerk or ſolicitor for 
tbe party that is to have them, delivers in a bill thereof to the 
Maſter to whom the ſame are referred, who gives the other fide 
a copy of the charge (if deſired), and on requeſt he gives out 
a ſummons for the parties to attend him at a certain time, and 


ſo from time to time till the whole coſts are taxed, and then he 
reports the quantum to the court; the report being confirmed, 


and the order duly entered, there may be a /ubpwna to the party 
to pay them; and if not thereupon paid, the order under ſeal, 
or if after a decree, the decretal order and writ of execution; 
and if upon due ſervice thereof the coſts be not paid, then upon 
affidavit thereof attachment iſſues, and further proceſs of con. 
tempt to a ſequeſtration againſt the party refuſing to pay the coſts, 

if there be occaſion. Fra. Reg. 116. 
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/ Perſons whoſe Intereſts are particularly favoured in a 
Court of Equity; under which general Head I ſhall treat 
ſeparately — Of Infants — Ideots and Lunatics —Guar- 
dians and Prochein Amys —Truftees— Feme Coverts—- 
Heirs — Executors and Adminiſtrators — Paupers, 


Cs 


And firſt, | 
Of Infants. 


ROM the obſervations made on the daily actions of in- 
F fants, and the concluſions drawn from thence, the laws and 
cuſtoms of every country have fixed upon ſome particular period. 
at which they are preſumed to be capable of acting with reaſon 
and diſcretion in the regulation of their conduct in the ordinary 
tranſactions of life; and hence in our law the full age of man 
or woman is twenty-one years *; which age is completed on the 
day preceding the anniverſary of a perion's birth. Salk. 
44. 025. | | 

Infants have various privileges and various diſabilities z but their 
very diſabilities are privileges in order to ſecure them from hurt- 
ing themielves by their own improvident acts. An infant cannot 
be ſued but under the protection, and joining the name of his 
guardian; for he, is to defend him againſt all attacks, as well by 
law, as otherwiſe; but he may ſue either by his guardian, or 
prochein amy, his next friend, who is not his guardian. This 
prochein amy may be any perſon who will undertake the infant's 
cauſe ; and it frequently happens, that an infant, by his prochein 
amy, inſtitutes a ſuit in equity againſt a fraudulent guardian. 
O. Litt. 135. 1 te 

With regard to eſtates, and civil property, an infant hath 
many privileges: he ſhall loſe nothing by non-claim, or neglect 
of demanding his right, nor ſhall any laches or negligence be im- 
puted to him, except in ſome very particular caſes. Infants can- 
not alien their eſtates 3 but infant truſtees, or mortgagees, are by 
Ann. c. 19. enabled toconvey, under the direction of the court 


At which age he is capable of contracting, and may alien his lands, goods, &c. ; 
for according to the feudal law, the tenant at this age was out of ward of guardian in 
chivalry, Co. Litti 736. But according to the civil law, the complete full age, as to 
matters of contract, is twenty-five years. Dig. lib. 4. tit. 4. 
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of Chancery or Exchequer, the eftates they hold in truſt or mort. 
gage, to ſuch perſon as the court ſhall appoint : ſo an infant who 
has an advowſon may preſent to the benefice when it becomes 
void ; for the law in this caſe diſpenſes with one rule, in order 
to maintain others of far greater conſequence ; it permits an in. 
fant to preſent a clerk (who if unfit, may be rejected by the bi- 
ſhop), rather than either ſuffer the church to be unſerved, til 
he comes of age, or permit the infant to be debarred of his ripht 
by lapſe to the biſhop. An infant may alſo purchaſy, lands, but 
his purchaſe is incomplete ; for when he comes of age he may 
either agree or diſagree to it, as he thinks prudent or proper, 


without alleging any reaſon ; and ſo may his heirs after him, if 


he dies without having completed his agreement. It is, further, 


generally true, that an. infant under twenty-one can make ng 


deed, but what is afterwards voidable ; yet, in ſome caſes, he 
may bind himſelf apprentice by deed indented, or indentures for 
ſeven years; and he may by deed or will appoint a guardian to 
his children, if he has any. So it is generally true, that an infant 
can make no contract that will bind him; yet he may bind him- 
ſelf to pay for his neceſſary meat, drink, apparel, phyſic, and ſuch 
other neceſſaries; and likewiſe for his good teaching and inſtruc- 
tion, whereby he may profit himſelf afterwards. Stat. 5 Ela. 
Co 4. 43 Elia. c. 2. Cro. Car. 179. Stat. 12 Car. 2. c. 24. 


Co. Lit. 172. | 


This court may, upon petition only, without any bill or de- 
cree, make an order to determine the rights of guardianſhip, in 
regard the care of infants is lodged in the king as pater patrie, 


and by the King this care is delegated to his court of Chancery, 


It is ſaid, the king is bound of common right, and by the 
laws, to defend his ſubjects, their goods and chattels, lands and 
tenements ; and by the law of this realm, every loyal ſubject 
is taken to be within the king's protection; for which reaſon it 
ie, that ideots and lunatics, who are incapable to take care of 
themſelves, are provided for by the king as pater patriæ; and there 
is the ſame reaſon to extend this care to infants. F. N. B. 232. And 

This is the reaſon given in the writ of de ideota inquirends, 


vhich the king iſſues out to take care of him; who regimini ſui 
ius, et bonorum, et terrarum ſuarum, minime ſufficit ; which reaſon 


alſo appears in the writ de lunatico inguirendo ; and infants, as well 
as ideots, are ſaid to be under the protection of the crown, as per- 
ſons equally incapable of taking care of themſelves. 4 Kap. 
Beverley's caſe. | 


In like manner, in the caſe of a charity, the king, pro bom 


publics, has an original right to ſuperintend the care thereof; ſo 
that, abſt radted from the ſtatute of E/izuberth relating to charita- 
ble üſes, and antecedent to it, as well as ſince, it has been every 
day's practice” to file informations in Chancery in the 38 
CCTV | Zenerals 


— 
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Ceneral's name, for the eftabliſhment of charities: alſo in the 
caſe Berty and Lord Faulkland, the Lord Sommers, in delivering 
his opinion, takes notice, that ſeveral things are under the care 
and ſuperintendency of the king, as he is pater patrie, and in- 
ſtances all charities, ideots, lunatics, and infants. Indeed, ſeveral 
acts of parliament have made alterations in ſome caſes of this 
nature, which ſo far ſtand altered, and no further; but unleſs 
there be expreſs words in an act of parliament for that purpoſe, 
the original juriſdiction of this court remains as before; but 
there is not any one aCt that has taken away the original juriſ- 
diction of this court with reſpect to this care and ſuperintenden- 
cy of infants, charities, ideots, and lunatics. Since the ſtatute 
which took away the court of wards, the juriſdiction of wardſhip 
returns to the court of chancery; and it appears by the Regi 
ter 21. B. 198. that a writ may iſſue out of this court to remove 
the guardian of an infant, and to put another guardian in his 
ſtead. Vide 2 Pill. 120. | | 

Having premiſed the foregoing obſervations, I ſhall proceed to 
conſider, — firſt, In what manner a ſuit is proſecuted and de- 
fended by infants in this court. — Secondly, In what cafes the 
intereſts of infants are peculiarly protected in a court of equi- 
ty, — Thirdly, How far infants are bound in this court, and 
eſs favoured than at law. — Fourthly, What acts of infants are 
ood, void, or voidable, ſo far as the ſame have a relation 
to the juriſdiction and authority of this court. — And firſt, 


in what Manner a Suit is proſecuted and defended by Infants 
in this Court. | | 


N infant is incapable by Himſelf of exhibiting a bill, as well 

on account of his ſuppoſed want of diſcretion, as his in- 
ability to bind himſelf and to make himſelf liable to the coſts of 
the ſuit. When, therefore, an infant claims a right, or ſuffers 
an injury, on account of which it is neceſſary to reſort to the 
extraordinary juriſdiction of the court of chancery, his neareſt 
relation is ſuppoſed to be the perſon who will take him under his 
protection, and inſtitute a ſuit to aſſert his rights, or to vindicate 
his wrongs; and the perſon who inſtitutes a ſuit on behalf of an 
infant is therefore termed his next friend. But as it frequently 
happens that the neareſt relation of the infant himſelf with- 
holds the right, or does the injury, or at eaſt neglects to give 
that protection to the infant which his conſanguinity or affinity 
calls upon him to give, the court, in favour of infants, will 
permit any perſon to inſtitute ſuits on their behalf; and who- 
erer acts thus the part which the relation ought to take, is alſo 
ſtyled 


ſtyled the next friend of the infant, and as ſuch is named in the 
bill. The next friend is liable to the coſts of the ſuit, and to the 
cenſure of the court, if the ſuit is wantonly or improperly inſti- 
tuted ; but if an infant attains twenty-one, and afterwards 
thinks proper to proceed in the cauſe, he is liable to the whole 
coſts. Treatiſe upon Pleadings by Engliſh Bill, 26. ID 

When an infant then exhibits a bill, there is no occaſion for a 
guardian to be aſſigned to him by the court; but where the in. 
fant is defendant, the guardian to be aſſigned to him by the 
court is to be called by that name ; yet if the guardian be nat 
ſo called, though it is a? /aw, where the infant is plaintiff, it is 
no cauſe of demurrer. | 

If an infant being ſerved with a /ubpzna, will not appear to a 
bill, on affidavit of ſerving the /ubpzna, an attachment iſſues 
againlt the infant (which is in fac never executed), and coun- 
ſel moves upon the attachment for an order for a meſſenger to 
bring the infant into court; and being brought into court, and 
no one offering on his behalf to be afligned his guardian, the 
court uſually orders the ſenior fix clerk, not towards the cauſe, to 
be aſſigned his guardian, to appear to the ſaid bill, and anſwer 
and defend the ſaid ſuit. So if an infant appears to a bill, and 
refuſes to anſwer, an attachment iſſues againſt him for not an- 
ſwering, (which is never in fact executed), but counſel moves 
the court upon the attachment for a meſſenger to bring the in- 
fant into court, and the court will make ſuch order according- 
ly ; but commonly ſome relation or friend of the infant prays 


the court to be appointed guardian for him, to anſwer and de- 
fend the ſuit, which the court orders accordingly ; and ſuch an- 


| ſwer muſt be always ſworn by ſuch guardian: ſo an infant's 
anſwer cannot be given in evidence againſt him ; and the reaſon 
is, becauſe in reality it is not the anſwer of the infant, but of 
the guardian who is ſworn, and not the infant; and the infant 
may know nothing of the contents of the anſwer put in for him 
by his guardian, or may be of thoſe tender years as not to be 
able to judge of it: ſo where an infant is defendant, the ſervice 


of the ſulpœna to hear judgment muſt be on the guardian, and 


not on the infant: but where a defendant puts in an anſwer to à 
bill brought by an infant, who does not reply to it, in ſuch caſe, 
it ſeems the anſwer muſt be taken to be true, in regard the de- 
fendant, for want of a replication, is deprived of an opportu- 
nity of examining witneſſes, to prove his anſwer; and he ought 
not to ſuffer for ſuch omiſſion in the plaintiff, 3 P. Will. 237: 
2 P. Will. 643. So ruled at the Rolls, with ſome warmth, by 
Sir 7oſeph Fekyll, in the caſe of Thurſton & Dechair, an infant, 
v. Nutton et ux, Trinity 1733, though the reading of the an- 
ſwer was much oppoſed, for that the plaintiff being an infant, 
could admit nothing; and it might be very miſchievous, if, by 
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reafon of the neglect of the plaintiff, the infant's guardian or 
rochein amy, in not putting in a replication to the anſwer, ſuch 
anſwer ſhould be read, and admitted to be true, though ever 
ſo detrimental to the infant's inheritance, 3 P. Will. 2 38. 
ote (E.) | 0 | b | 
. 4 5 has been held ſince by Lord Hardwicke, Chancellor, 
that an infant can admit nothing, and therefore his not re- 
plying to an anſwer does not affect him, Legard v. Sheffield, 2 
All. 377. | 

If 2 has a guardian aſſigned to him by the court, or 
appointed by will, yet where he is plaintiſt, the courſe is not to 
call the guardian by that name, but to call him next friend; but 
where the infant is defendant, the guardian is ſo called; yet if 
the guardian be ſo called, where the infant is plaintiff, it is no 
cauſe of demurrer: and it is ſaid, that if an infant he ſued here, 
and the court aſſigns him a guardian, and a decree paſſeth againſt 
him, he is bound; contra, where an infant exhibits a bill by his 
guardian. Prat. Reg. 195. Toth. 109. Fe, 

An infant ſuing here by guardian or prochein amy, after pub- 
lication paſt, came of age ; the cauſe coming to hearing, it was 
alleged by the defendant's counſel, that the ſuit was abated, and 
no cauſe in court; but the court did not regard this exception, 
and to avoid circuity of action, proceeded to hear the cauſe ;z and 
in ſuch caſe, it is preſumed, the courſe is to proceed without any 
change. Pract. Reg. 195. ; a 

The next friend of an infant plaintiff is conſidered as ſo far 
intereſted in the event of the ſuit, that he or his wife cannot be 
examined as a witneſs; and if their examination is neceſſary for 
the purpoſes of juſtice, his name muſt be ſtruck out of the bill, 
and that of another reſponſible perſon ſubſtituted, which the 
court, upon application, will permit to be done; and as ſome . 
check upon the general licence co inititute a ſuit on behalf of an 
infant, if it is repreſented to the court, that a ſuit preferred in 
his name is not for his benefit, an inquiry into the fact will be 
directed to be made by one of the Maſters; and if he reports 
that the ſuit is not for the benefit of the infant, the court will 
ſtay the proceedings: ſo if two ſuits for the ſame purpoſe are 
inſtituted in the name of an infant, by different perſons acting 
33 his next friend, the court will direct an inquiry to be made in 
the ſame manner, which ſuit is moſt for his benefit; and when 
that point is aſcertained, will ſtay proceedings in the'other ſuit, 
3 Atk. 511. 3 P. Will. 140. Treatiſe upon Pleadings by Eng- 
Bill, 26, 27. 

When a bill is brought againſt an infant, he muſt (if in town) 
appear in court, and have a guardian aſſigned to him, by whom 
be muſt defend the ſuit; if in the country, he ſues out a com- 
nition to aſſign a guardian, and put in his anſwer; and whe- 


ther 


ther he pleads, anſwers, or demurs, {till it muſt be done by his 
guardian; for if it is the plea, anſwer, or demurrer of the in. 
fant, without doing it by his guardian, it will be irregular, 
And note, An attachment has been. awarded againſt an in. 
fant to make him chooſe his guardian. Pra&, Reg. 195, 
Toth. 15. „5 ju . 


e a Nen a Guardian, and to tale the Anſwer h 


fuch Guardian. 


* George the Third, by the grace of God, of Great Britain, 
France, and Ireland, King, Defender of the Faith, and ſo forth; 
To greeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our court of chan. 
cery againſt C. D. defendant ; and whereas we have by our writ 
lately commanded the ſaid defendant to appear before us in our 
ſaid court of chancery at a certain day now paſt, to anſwer the 
ſaid bill; but foraſmuch as the ſaid C. D. is an infant under age, 
and cannot anſwer the ſaid bill, nor defend this fuit, without 
Having a guardian aſſigned in that behalf; Know ye therefore, 
that we have given unto you, any three or two of you, ful 
power and authority, in purſuance of the ſpecial order of our 
ſaid court, to aſſign and appoint a guardian for the, aforeſaid in. 
fant, and to take the anſwer of the ſaid infant by ſuch guardian 
to the ſaid bill : and therefore we command you, any three or 
two of you, that at ſuch certain day and place as you ſhall think 
fit, you go to the ſaid defendant, if he cannot convenient) 
come to you, and aſſign and appoint a guardian for the afore- 
ſaid infant, and take the anſwer of the ſaid infant, by ſuch 
guardian, to the ſaid bill, on ſuch guardian's corporal oath upon 
the Holy Evangeliſts, to be adminiſtered by you, any three or 
two of you, the ſaid anſwer being diſtinctly and plainly wrote 
upon parchment; and when you ſhall have ſo taken the ſaid 
anſwer, you are to ſend the ſame cloſed up under the ſeals of 
you, any three or two of you, tog: ther with your certificate of 
your having aſſigned and appointed ſuch guardian as aforeſaid, 
and this writ, unto us in our ſaid chancery ———— whereſoeret 


it ſhall then be. Witneſs,” Oc. | py 


A Commiſſion to aſſign a Guardian, and to take the Infants Anſwer, 
| and the Anſwers of other Defendants. 


& George the Third, by the grace of God, of Great Britain 
France, and Ireland, King, Defender of the Faith, and ſo forth: 
To — greeting. Whereas A. B. complainant, hath late) 


Exhibited his bill of complaint before us in our court of chan 
cery againſt C. D. E. F. aud G. H. defendants; and whereas 


we 
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we have by our writ lately commanded the ſaid defendants to ap- 

ar before us in our ſaid chancery at a certain day now paſt, to 
anſwer to the ſaid bill : but foraſmuch as the ſaid C. D. is an 
infant under age, and cannot anſwer the ſaid bill, nor defend 
this ſuit without having a guardian aſſigned in that behalf: 
know ye therefore, that we have given unto you, any three or 
two of you, full power and authority, in purſuance of the ſpe- 
cial order of our ſaid court, to aſſign and appoint a guardian for 
the aforeſaid infant, and to take the anſwer of the ſaid infant 
by ſuch guardian, and the anſwer of the ſaid other defendants 
to the ſaid bill : and therefore we command you, any three or 


two of you, that at ſuch certain day and place as you ſhall think 


fit, you go to the faid defendants, if they cannot conveniently 


come to you, and aſſign and appoint a guardian for the afore- 


ſaid infant, and take the anſwers of the ſaid infant by ſuch 


guardian, and the anſwer of the ſaid other defendants to the 
aid bill, on their corporal oaths upon the Holy Evangeliſts, to 


be adminiſtered by you, any three or two of you, the ſaid an- 
ſwers being diſtinctly and plainly wrote upon parchment; and 
when you ſhall have fo taken the ſaid anſwers, you are to ſend 
the ſame cloſed up under the feals of you, any three or two of 
you, together with your certificate of having aſſigned and ap- 
pointed ſuch guardian as aforeſaid, and this writ unto us in 
our ſaid chancery 
nels,” Cc. 


4 Commiſſion to take the Infant's Anſwer by his Guardian already 
aſſigned him, and the Anfwer of another Defendant, 


« George the Third, by the grace of God, of Great Britain, 
France, and Ireland, King, Defender of the faith, and ſo forth, 
To — greeting. Whereas 4. B. an infant, by his next 
friend, complainant, hath lately exhibited his bill of complaint 
before us in our court of chancery, againſt C. D, Sc. defend- 
ants; and whereas we have by our writ lately commanded the 
laid defendants to appear before us in our ſaid chancery at a cer- 
tain day now paſt, to anſwer the ſaid bill; and whereas the ſaid 
C. D. hath a guardian already aſſigned him 3 know ye 
therefore, that we have given unto you, any three or two of 


you, full power and authority to take the anſwer of the ſaid de- 


fendant C. D. an infant, by his guardian already aſſigned him, 
and the anſwer of the ſaid other defendant, to the ſaid bill and 


therefore we command you, any three or two of you, that at 


luch certain day and place as you ſhall think fit, you, go to the 


aid defendants, if they cannot conveniently come to you, and 


take the anſwer of the ſ1id defendant, the infant, by his guardian 
already aſſigned, and the anſwer of the other defendant to the 
| | ſaid 


whereſoever it ſhall then be. Wit⸗ 
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adminiſtered by you, any three or two of you; the ſaid anſwer; 


. pear before us in our ſaid Chancery at a certain day now paſt, to 
_ anſwer the ſaid bill; and whereas the faid CD and E F are in. 


we have given unto you, any three or two of you, full power and 


take the plea, anſwer or demurrer of the ſaid infants to the faid 
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ſeals of you, any three or two of you, unto us in our ſaid Chan- 


ap INFANTS, | 
faid bill, on their corporal oaths upon the Holy Evangeliſts, to he 


being diſtinAly and plainly wrote upon parchment ; and when 
you ſhall have ſo taken the ſaid anſwers, you are to ſend the ſame 
cloſed up under the ſeals of you, any three or two of you, and 
this writ unto us in our ſaid chancery —— whereſoever it ſhal 


then be. Witneſs,” ©. 


A Commi, bon to take the Plea, Anſwer, or Demurrer of Infants by 
| their Guardian already aſſigned. ' 


tt George the Third, by the grace of God, of Great Britain, 
France, and Ireland, King, Defender of the Faith, and fo forth, 
To greeting. Whereas A B, complainant, hath lately 
exhibited his bill of complaint before us in our court of Chan. 
cery againſt CI) and EF, infants, defendants : and whereas 
we have by our writ lately commanded the ſaid defendants to ap. 


fants, and have a guardian already aſſigned them; know ye, that 
authority, in purſuance of the ſpecial order of our faid court, to 


bill, by their guardian already aſſigned; and therefore we com- 
mand you, any three or two of you, that at ſuch certain days 
and places as you ſhall think fit, you go to the ſaid defendant, 
if they cannot conveniently come to you, and take the anſwer of 
the ſaid infants, by their guardian already aſſigned, to the faid 
bill, on ſuch guardian's corporal oath upon the Holy Evangeliſts, 
or their plea or their guardian's corporal oath, to be adminifeered 
by you, any three or two of you, upon the Holy Evangeliſts, 
or their plea and demurrer without oath, to be reſpectively made 
to the ſaid bill; the ſaid anſwer, plea or demurrer being dil 
ſtincly and plainly wrote upon parchment : and when you ſhall 
have ſo taken them, you are to ſend the ſame cloſed up under the 
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cery —— whereſoever it ſhall then be, together with this 
writ. Witneſs,” Ws, | 1 85 | 
Secondly, . | | 
In what Caſes the Intereſts of Infants are peculiarly pri- 
| — tefted in a Court of Equity, 5 
; HE intereſt of infants is an object of peculiar protection 
in courts of equity; and therefore if a bill be exhibited 
here againſt an infant to examine the title of lands deſcended 


to him from his anceſtors, he may by anſwer ſhew wks 
. N FG | an 
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be and pray judgment whether the parol ſhould not demur till he 
come of age; fo if, in ſuch caſe, the bill be againſt any other 
hen 2s guardian or prochein amy of the infant, ſuch party may ſhew 
the ſpecial matter, and conclude judgment, JF the court will 
proceed therein,” before the infant attain his age of twenty-one 
hay WY years 5 but for other matters againſt an infant the ſuit ſhall pro- 
ceed, Prat. Reg. 194. : 
A bill was brought by a bond-creditor againſt the heir and ex- 
ecutor of the obligor, to have ſatisfaCtion for the debt due upon a 
bond out of real and perſonal aſſets; the heir inſiſts that as to him 
the parol ought to demur, for that he is an infant, and the bill 
charges his intereſt, which came to him by deſcent from the ob- 
ligor ; the parcl ſhall demur ur:til the defendant comes to full 
age, as well here as at law: and, | | | 
a, Ordered, that the cauſe ſtand in fats quo until the infant heir 
comes of age; but as to the other defendant, the executor, he 
was decreed to account, and make fatisfaftion out of the per- 
„ fonal eſtate, as far as the fame would extend. Per Lord King, 
Chan. Trin. 12 Geo. 1. Hayward v. Dixon, 
Though an infant himfe!f cannot bring an account againſt his 


ime 


; {Wcvnrdian, until he comes of age, yet a third perſon may bring a 
© bill for an account againſt the guardian, even during the mino- 
Ay rity of an infant ſo in all decrees - againſt infants, even in the 


plaineſt caſes, a day muſt be given them to ſhew cauſe, when 
* they come of age. 2 P. Will. 120. Vid. alſo 1 P. Will. 504. 
Fruntain v. Caine, et al”, where it appears that an infant, on his 
coming of age, and before the decree made abſolute, may put in 


der anfwer. Vid. alſo the cafe of Sir John Napier v. Lady 
mY Efingham, 2 P. Will. 401. 2 Ve. 484. 

h Where an infant in his bill, by miſtake of his guardian, ſub- 
wh mits to any thing which will be prejudicial to him, this will not 
N e binding upon him, but he will be allowed to amend; ſo upon 
| a adecree againſt an infant, unleſs cauſe within ſix months after 

be comes of age, the infant may anſwer, make a new defence, 


and examine witneſſes anew. 2 P. Will. 387. 401. 

Where one has been in poſſeſſion of land belonging to an in- 
fant, if the infant when of age makes out his title, he ſhall re- 
ver the profits in equity from the time of the firſt accruing of 
lis title, and not from the filing of his bill only. bid. 645. 
Where any perſon enters upon an infant's eſtate, and conti- 
Ives the poſſeſſion, the court of Chancery confiders him as a 
uardian, and will decree an account, and to be carried on after 
be infancy is determined, unleſs the infant, after being of age, 
aves ſuch account. x Ath. 485, 

Infants when they come of age are certainly intitled to put in 
Add WW new anſwer, and to make a better defence, if they can; and 
us rule 1s founded upon the reaſoning of all other courts, where 
and |  - the 
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the parol is allowed to demur till the infant comes of age ; for 


fact he wants to examine is of long ſtanding, and the witneſſes 
to that fact conſequently very old, and may die before he attains 


as if born in the father's life-time z and this court will grant an 
Injunction to ſtay waſte, in favour of an infant  ventre ſa mere, 


is the ſame as if it had been referred to a Maſter, and he had 


ter, if made without would be equally binding. 1 Bro. 484. 


this application with great reluctance. 
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at law, even where the ſuit is brought by an infant as demand. 
ant, the courts in ſome caſes will admit the parol to demur, but 
there they make a difference between droitures and poſſeſſo 

actions; vid. the rules of the common law as to the parol de. 
murring in Markal's caſe, 6 Co. 3.) ſo in equity, even where 
the infant was p/arntif, the court has in ſome few inftances given 
him a day to ſhew cauſe; but then there muſt be ſome extraor- 
dinary circumſtance : (vid. the caſe of Sir Fohn Napier v. Lady 
Effingham, 2 P. Will. 401.) ſo where an infant comes to this 
court before he is of age, and prays he may be allowed to put in 
a better anſwer, it was ſaid by the court, that ſuch was a proper 
application; but then it is not an application of courſe, but muſt 
depend upon circumſtances, as where he might not be able to 
come at the ſame evidence when he came of age, or where the 


his age of twenty-one years. 2 Atk. 532, 5 33. 


A child in vente /a mere is in rerum natura, and is as much one, 


Bid. 117. | | 

The court does not uſually make any decree by conſent, where 
infants are concerned, without referring -it to a Maſter to in- 
quire whether it will be for their benefit ; but when once the 
decree is pronounced, without that previous ſtep, the authority 


made a report that it would be for his benefit : fo an order for 
maintenance, though uſually made upon a reference to a Mal- 


A petition was preſented to the Lord Chancellor by the tefiz- 
mentary guardians of 4 B, ſerting forth, that he was going 
abroad on his travels, and would not be under their inſpection, 
and therefore deſiring they might be diſcharged of their trull 
and new guardians appointed; the Lord Chancellor, with ſome 
warmth, refuſed it, as being never done at the application 0 
the guardians themſelves; and if they would not continue to 20 
in the truſt, as they had accepted it, the court would compe 
them; but afterwards, by the application of the infant, and 
conſent of his relations and guardians, other perſons were e 
pointed to have the care of him till Further order. Ambler's Ni. 
146. where it appears the Lord Chancellor granted the prayer in 


A ſchool-boy contracts a debt of 5qg/. for burgundy, chaten 
Sc. with C, a victualler, in the ſpace of five months time; in ies 


few days after he came of age, & prevails upon him to give a hte 


i 
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The court, upon the circumſtances of the cafe; decreed the note 5 
to be deliyered up to be cancelled; and ſaid, there is no dif- 


ference either in law or equity, between an infant of ſixteen ar 
ſeventeen, or one turned of twenty; the latter, if impoſed upon, 
being equally relievable with the former; for until an infant at- 
tains twenty-one, he is conſidered as ſach : ſo where an uncon- 
ſcionable bargain is made with an infant before he comes of age, 
the court, on a bill brought even by the executor, will order it to 
be cancelied; for attempting thus to ſubſtantiate ſuch a bargain 
made with an infant, during his infancy, is a principal ingre- 
dient with a court to relieve. 2 Ath. 25. 34, 35. 


There is no inſtance of this court's binding the inheritance of 


an infant by any diſcretionary act of the court. As to perſonal 
things, as in the compoſition of debts, it has been done; but 
never as to the inheritance ; for that would be taking on the 
court a legiſlative authority, doing that which is properly the 
ſubject of a private bill. 2 Ye. 24. 1 Ve. 461. 


JV, by his will directs his real eſtate to be fold after his 


wife's death, and the money ariſing therefrom between R U and 


ve other perſons. - R Vis an infant, and, as heir at law to the 


teſtator, had the legal intereſt in the eſtates. © Though the 
uſual practice is for the parol to demur till the infant comes of 
age, yet it being for his interefl, that the eſtates ſhould be ſold, 
and as, in this caſe, there was a truſt to be performed, and the 


court can ſee to a proper application of the money; Lord Hard- 


wcke decreed a ſale ; he declared at the ſame time, he did not 
mean by this direction to break in upon the rule of the parol de- 
murring. 3 A. 117. | | ö 

Thirdly, | 


Him far Infants are bound in this Court, and leſs favoured 
than at Law. h 


F an infant make an exchange of lands, and continues in 
poſſeſſion after he comes of age, he ſhall be bound by it; fo 


allo where an infant deſired the lands ſubject to a truſt for pay- 


ment of younger children's portion- might not be fold, and offered 
by his anſwer to ſettle other lands for raiſing the portions, it was 
held he ſhould be bound by the offer made by him in his anſwer, 


If the other fide were thereby delayed, and if the infant did not 


immediately after his coming of age apply to the court, in order 
to retragt his offer and amend his anſwer ;, ſo it hath alſo been 


ed, that if an infant makes an agreement, and receives inte- 


ret under it after he comes of full age, ſuch agreement ſhall be 


tecreed againſt lum. 2 Fern, Per Gur. 2 Fern. 224. 1 ern. 
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vey her inheritance to her huſband; if this is done in conſiders- 


a bar; and a jointure will even bind an infant and preclude her 
from dower. 3 Att. 612. Note, The important queſtion whe- 
ther a jointure on an infant before marriage may be waived, was 


Williams v. Willidms, ibid. 152. | 


from all others; 2s ſoon as the marriage is had, the contract is executed, and cannot 


It has been held, that where one receives the profits of an in- 
fant's eſtate, and fix years after his coming of age he brings 3 
bill for an account, the ſtatute of limitations is a bar to ſuch ſuit, 
as it would be to an action of account at common law; for this 
receipt of the profits of an infant's eſtate is not ſuch a truſt, 2 
being a creature of a court of equity, the ſtatute ſhall be no bar 
to, for he might have had his action of account againſt him at 
law, and therefore no neceſſity to come into this court for the 
account; but the reaſon why ſuch bills are brought here, is from 
the nature of the demand, that they might have the diſcovery of 
books, papers and party's oath, for the more eaſy taking of the 
account, which they cannot ſo well do at law; but if the infant 
lies by for fix years after he comes of age, as he is barred of his 
action of account at law, ſo ſhall he be of his remedy in this 
court; and there is no fort of difference in reaſon between the 
two caſes, Prec. in Chan. 518. As the above caſe is ſtated in 
the regiſter's book, it appears that the bill was filed 13 years after 
the infant had come of age, and enjoyed the eſtate, without de. 
manding any account. (16:4. in notes.) | 
A feme infant ſeiſed in fee, on marriage with the conſent of 
Her guardians, covenants in conſideration of a ſettlement to con- 


tion of a competent ſettlement, equity will execute the agree- 
ment, though no action would lie at law to recover damages; 
ſo it has been decreed that an infant is bound by a ſettlement 
made on her marriage, where it was made with the approbation 
of parents and guardians +: ſo if the lands of the wife were no 
more than an adequate conſideration for the ſettlement that the 
huſband makes, and after the marriage the wife ſhould die and 
leave iſſue, who would be entitled to portions provided for them 
by the ſettlement, it would in that caſe be very reaſonable to 
affirm that ſettlement. 3 Atk. 615. I 
Though at Jaw no jointure upon a woman even of full age 
could bar her of her dower, yet the ſtatute of Hen. 8. makes it 


„ Will. 244. Vid. alſo Lacey v. Moor, 3 Bro. P. C. 514. Price v. Says, Bir- 
nard 122 Seamer v. Bingham, 3 Atk. 56. Durnford v. Lare, Bro. Cb. Rep. ich. 


+ Harvey v. Aſpley and others, 3 Att. 615. Note, Marriage agreements diffe anc 


be reſcinded 3 the children are equally purchaſers under both father and mother, aut 
therefore they cannot be ſet aſide, becauſe it would affect the intereſt of third perſons, 
Aix. the iſſue.” All other agreements are conſidered as entire, and if either of the pat 
ties fail in performance of the agreement in part, it cannot be decreed in ſpeci 
in marriage agreements it is otherwiſe, for though either the relations of the huſband | 
or wife ſhould fail in the performance of their part, Jet the children may compel dec 


performance. 


2 | | | nol 
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not quite ſettled till the caſe of Drury and Drury, which was 
heard before Lord Chancellor Northington, Hil. 1 Geo. 3. 'The 
points determined by Lord Northington in that caſe were, firſt, 
that the ſtatute of 17 Hen. 8. which introduced jointures, ex- 
tends to adult women only, infants not being particularly named; 
and therefore, that notwithſtanding a jointure on an infant, 
ſhe may waive the jointure, and elect to take dower. Secondly, | 
that a covenant by the huſband, that his heirs, executors or ad- 
miniſtrators, ſhall pay the wife an annuity for her life, in full for 
her jointure, and in bar of her dower, without expreſſing that 
it ſhall be charged on any particular lands, or be fecured out of 
lands generally, is not a good equitable jointure within the ſta- 
tute. Thirdly, that a woman being an infant, cannot by any 
contract previous to her marriage, bar herſelf of a diſtributive 
ſhare of her huſband's perſonalty in cafe of his dying inteſtate. 
From this decree by Lord Northington, there was an appeal to the 
Houſe of Lords, and after hearing the judges ſome time on the 
queſtion, whether a jointure on an infant could be waived ? on 
which they were divided in opinion, the decree was wholly re- 
rerſed, See the printed caſes in the Houſe of Lords of the year 
1702. Before Drury and Drury, the only judicial opinions as 
to the effect of a jointure upon an infant, were Sir Foſeph Jetyll's, 
in Eray and Willis, againſt its barring, and Lord Hardwicke's, in 
Lys and Price, and in Harvey and A/bley to the contrary. Vid. 
Vn. Dower, Q: 4. pl. 18. Barnard, Chan. Rep. 117. Hargrave's 
Ed. Co. Lit. p. 37. 4. 5 | 5 

Where there was a ſubmiſſion to an award by A. B. on the 
one part, and the defendant, an infant, and his guardian, on the 
other part, the award was to this effect, That during A. B.s 
life and the infant's minority, the plaintiff and defendant ſhould 
be at liberty promiſcuouſly to dig lead ore in, &c. and that the 
profits ſhould be divided equally between them. A bill was 
brought to confirm the award, and the court being of opinion 
the infant was bound by it, indemnified the truſtees for what 
they had done, and decreed according to the prayer of the bill, 
that the award ſhould be eſtabiiſhed. In the caſe of the Biſhop 
of __ and Wells v. Hippeſley, 28 Car. 2. cor. Lord Not- 
Ingham. | : 

So where A. was ſeiſed for lives of a church leaſe in truſt for 
in infant; on a treaty of a marriage between the infant and B., 
and 1000 J. portion, an indenture was made with the conſent of 
4. B. the guardian, whereby the infant covenants that the leaſe 
ſiould be ſurrendered, and a new leaſe taken, and B's. life put 
licrcin for her jointure : A, was made party only to ſhew his 
conſent : the marriage was had, the portion paid, the huſband 
hed, the leaſe ſurrendered, and the wife's life put in: the wi- _ 
a0 ſued A. to affign for her life, and decreed accordingly ; 
1% and 
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hearing. 2 Chan. Caſ. 211. 
money; they being both infants, an act of parliament was ob- 


to ceaſe if ſhe did not ſettle her land when of age, but nothing 


tors of the huſband, or as a che in action ſurvive to the wife? 
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power diſpoſes of it by will; this was held not to be a go 
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and A. pretending the truſt was i the firſt place to pay debts to 
him, it was decreed the debts ſhould be paid out of the truſts, 
after the widow's death: this decree was affirmed on a re. 


A. married B., who had an eftate in Jand and a fortune jn 


tained for ſettling a jointure on the wife in bar of dower, hut 


oy 


1300/. taken in a truſtee's name. The wife when ſhe came 
of age ſettled her own land, and afterwards the huſband dies; 
the queſtion was, whether this money ſhould go to the execy. 


faid as to the per/oral efiate : part of the fortune is a mortgage for 


Lord Cooper, then Lord Keeper, ſaid, I lay no ſtreſs upon the 
declaration of truft, the law of this court will preſume a pro. 
miſe; and in all caſes where a ſettlement is equivalent, it ſhall 
be intended the hufband was to have the portion, the wife ſhall 
not have her jointure and fortune both ; and the rather in thi; 
caſe becauſe a truſt, and the hutband could not come at it, ſo 
as to alter the property, without the aſſiſtance of this court; 
and the defendant was condemned in coſts. 2 Fern. 50 1. This 
caſe ſhe ws, that though there was an act of parliament in con. 
ſideration of a real eſtate ſettled by both ſides, yet no notice was 
taken of the money portion. | 5 

One borrows money during his infancy, and applies it to tle 
buying of neceſſaries, and afterwards coming to age deviſes his 
lands for payment of his dedts : held, that this debt contracted du- 
ring the infancy is within the truſt; it was alio held, that where 
an infant borrows money and applies it towards payment of hi 
debts for neceflaries, he is liable to pay this in equity, though 
not at law. 1 P. Will. 559. . | | 


What Acts of Infants are good, void, or voidable, ſo fa 
ss the ſame have a Relation to proceeedings in ili 
Court, 3 | . 


IF an infant, who contracted a debt during his minort) 
ſhews his conſent to it by confirming it after he comes“ 
age, it will effectually bind him, though it was yoidable at I 
election. 2 Ath. 245. | Ne | 
A. deviſes his real and perſonal eſtate in truſt for the ſole an 
ſeparate uſe of his daughter (a feme covert) for life, and to" 
at her diſpoſal, with power notwithſtanding coverture to dilpo 


thereof. She, when nineteen years of age, in genere 8 
od ext 


cue 


to 
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cution of the power as to the real eſtate, which may be claimed 
by the heir at law, although at the ſame time claiming a legacy; 
nor is the huſband of the infant intitled to be tenant by the cur- 
teſy ; for the court ſaid there was no precedent either in a court 
of law or equity, where it has been held, that a power over a 
real eſtate executed by an infant is good: ſo wherever a man 
makes a ſettlement, and a limitation to his firſt and every other 
ſon for life, with a power, as Each ſhall come into poſſeſhon, to 
make leaſes and a jointure, it has been ſaid arguendo, that the 
is not an inſtance to be ſhewn where it has been held that an in- 
fant, on whom this power devolves, could make a leaſe or a join- 
ture; and there have been numberleſs acts of parliament to ena- 
ble an infant to make a jointure, and others to enable them to 
make leaſes, which implies it cannot be done without; ſo there 
have been inſtances of guardians being appointed, in caſe the 
limitation ſhould take place in an infant, to make leaſes for him, 
3 Atk. bob. 1 Ve. 299. 3 Att. 704. | 
But as to the general queſtion of powers in the large ſenſe of 
the word, chere are ſcveral kinds of powers which infants may 
execute, as Where an inent is a mere inſtrument or conduit- 
pipe and his intereſt not concerned. Lord Coke in his Comment 
on Lit!, p. $2. ec. 66. fs, „Delivering ſeizure is a mere mi- 
niſterial act, and requires no judgment or diſcretion :”* but though 
the latter words are expreſica generally, the law anciently was not 
ſo; and in G. Lit, 128. a. Lord Coke himſelf cites a paſſage 
out of the Mirror, in which it is expreſsly ſaid, an infant cannot 
le an attorney; and in the ſenſe of an attorney in a court of juſ- 
tice he cannot be; but when we ſpeak of an infant's being at- 
torney, it is a good deal different from powers over real eſtates : 
before the ſtatute of uſes, the power was over the uſe ; there- 
fore all things neceſſary to be done over legal eſtates were done 
by way of conditions; and this was the method of exerciſing an 
authority over the legal eſtates; and at law an infant might 
perform a condition where it was ſaid for his benefit. Per Lord 
Hardwicke, Ibid. 710. | | 
As to other kinds of powers by an infant: An infant may 
preſent to a church; and what is the reafon ? becauſe a preſen- 
tation is not a thing of profit, of which the guardian can make 
any benefit : but the ſtrong ground the law goes upon is, there 
can be no inconvenience, becauſe the biſhop is to judge of the 
qualification of the clerk preſented : ſo when an advowſon was 
conveyed to truſtees, in truſt to preſent ſuch perſon as the gran- 
tor, his heirs or aſſigns ſhould by deed appoint 3 and on the prin- 
ciple that an infant of any age may preſent, Lord Chancellor 
King confirmed an appointment by an infant heir, though it ap- 
peared that the child was not a year old, and that the guardian 
| 113 guided 
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486 INFANTS. 


| guided the child's pen in making his mark -and putting his ſeal. 


Vide Hargrave Ed. Co. Litt. p. 89. and the caſes there cited. 
So the reaſon why the law allows a fine and recovery ſuffered 


by an infant to be good, is, that it ſuppoſes he was of full age, 


and will not preſume a judge will take a fine upon any other 
terms; and a deed to lead the uſcs, being part of the fine ſhall 
ſtand : ſo an infant may, by the cuſtom of Kent, and of ſeveral 
wo alien his eſtate; and the reaſon is, becauſe a cuſtom is 
ex laci, and is preſumed in law to have a reaſonable commence. 
ment, juſt the ſeme as if a private act of parliament was made 


to give an infant ſuch a power; and a cuſtom being lex hci, 
ſtands as ſtrong upon this as if an act of parliament had been 


made for that purpoſe, ; 
My Lord Cte, in Mary Portington's caſe , ſays, © The 


uſage has always been upon a common recovery againſt huſband 


and wife, to examine the wife, and to grant a dedimus poteflatem 


to take her acknowledgment upon examination, as in caſe of 2 


fine.“ But a common recovery againſt an infant, although he 
appears b guardian, ſhall not bind the infant; for the infant 


has not ſuch a diſpoſing power of the land as the huſband and 


Wife have, but is utterly diſabled by law to convey or transfer 


his inheritance or freehold to others during his minority; ſo that 
in law there is a total abſolute diſability in an infant, that by no 


manner of conveyance can he diſpoſe of his inheritance. 


By a ſettlement made with the approbation of truſtees, and 


confirmed by act of parliament, a power was reſerved to A. an 


infant, of charging divers of his lands at any time during his 


life, with the ſum of 3000/7. ; he borrowed this ſum of A. and 


having executed his power while an infant, died ſoon after he 
came of age; his ſon brought his bill to redeem on payment of 
the principal ſum borrowed, and the court accordingly decreed a 


redemption apon the common terms of payment of principal, 


intereſt, and coſts; becauſe here was a power given to him to 


raiſe the money, and immediately to give ſecurity, which was 


done. Lord Thelmurry v. Dr. Gray, Salk. 538, alſo ſtated in 


Evelyn v. Evelyn, 2 P. Hill. 660. | 
There are many caſes where an infant is bound by a contract 


he has entered into; as, in all caſes where he has advantage by 


means of the contract; as it the eldeſt ſon promiſe his father 
to give the younger ſon 100 J. if the father will deſiſt from 


making a ſettlement, which he intended on the younger ſon, by 


which means the father deſiſts from the ſettlement, though the 


* 10 Co. 43. a. Note, The diſability of a feme covert doth not ariſe from want of 
reaſon 3 and it is upon this ground that che ſeparate examination of a feme covert on 
a fine is good, becauſe when delivered from the huſband her judgmen: is free ;; but 
an infant's dilability is always from want of capacity. Vid. Co. Litt. 346, a. 246. b. 


eldeſt 


8 cited. 


— 
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eldeſt ſon was an infant, he ſhall be compelled to pay the 100 J. 
2 Comyn Digeſt, tit. Chancery, (3 R. 5.) | 
Where a male infant marries an adult female, who, by ſettle- 
ment, covenants that her eſtate ſhall be ſettled to certain uſes, 
he is bound by her covenant ; for if a woman before marriage 
conveys her property, and agrees to ſettle her general expecta- 
tions, when they ſhall fall in, and this be done without any fraud 
upon the intended huſband, ſuch agreement muſt be executed, 
and the huſband when of age muſt anſwer her contract; ſo it has 
been determined, that the marriage ſettlement of a female in- 
fant is binding upon her, and no act done by her and the huſ- 
band can avoid it; and held, that to bind an infant, the mar- 
riage ſettlement muſt be fair and reaſonable, and not tend to de- 


prive her of every thing. 2 Brown's Chan. Rep. 545. Slocombe 


v. Glubb, and the numerous authorities there cited applicable to 
this ſubject. 1 Bro. Cha. Rep. 106, and the authorities there 


If an infant ſells land for money, with which he purchaſes 


other lands, yet this ſale made by him ſhall not be helped in 


this court, becauſe he is diſabled by a maxim in law; but if an 
infant makes an agreement, and receives intereſt under it after 


age, ſuch agreement ſhall be decreed againſt him; ſo if he ex- 


changes lands, and continues in poſſeſſion after age, he ſhall be 
bound by it. 2 Fern. 225. 

If an infant executor aſſents to a legacy, ſuch aſſent ſhall. be 
good, if there are ſufficient aſſets beſides to pay debts, otherwiſe 
not; but an infant executor, before ſeventeen, cannot bind him- 
ſelf by his affent to a legacy: ſo an infant may adminiſter at 
ſeventeen, but cannot commit a devaſiavit till of full age. Where 
an infant 1s made executor, adminiſtration muſt be granted cum 
teflamento annexo, to his guardian or next friend, durante minori- 
tate; but the adminiſtration ceaſes when the infant is ſeventeen 
years old: ſo if an infant executrix, before ſeventeen, takes a 
huſband of full age, the adminiſtration immediately ceaſes; but 
if an infant is intitled to the adminiſtration of the goods of an 
inteſtate, adminiſtration muſt be granted to another till he is of 
twenty- one; becauſe a minor cannot enter into a bond, with 
ſureties, to adminiſter faithfully, as required by the ſtatute. 


22 & 23 Car. 2. 1 Chan. Ca. 256. 5 Rep. 29. Go. Elia. 7196 


1 Vern. 328. 
_ Infants are alſo enabled by ſtatute to ſurrender leaſes, in order 
to renew the ſame under the direction of a court of equity. 


29 Geo. 2. cap. ZI. 
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E. H A F. U. 
Of Paupers. 


T often happens FW ſome perſons may have a right to an 

eſtate, yet not wherewith to proſecute the ſame, or elſe may 
be proſecuted, or made parties to a ſuit, as knowing much 
therein, yer have not wherewith to make either a defence or 
diſcovery; in ſuch cafes, this court (which delights in juſtice 
and mercy) will admit ſuch poor perſons enter to ſue or defend 
in forma pauperis, 

The method of obtaining ſuch admiſſion is firſt for the party 
to make an affidavit before a Maſter, That he is not worth in all 
the world the ſum of 5 l. bis juft debts being firſt paid, and bis wear. 
ing apparel and the matters in queſtion, only excepted ; 3 and then 
draw a petition to the Maſter of the Rolls, praying to be admit- 
ted in formd pauperis, and to have counſel, and a Six Clerk af. 
ſigned him, naming whom in the petition, Vide title Petition, 
2d Volume, 

The affidavit muſt be makes by the pauper, not by a third 
perſon. 2 Bro. Cha. Rep. 272. 

When the plaintiff petitions, he muſt at the bottom of his 


petition (which differs from the form of a deſendant's petition, 


being ſpecial, according to the circumſtances of the caſe) have 


a certificate under counſel's hand, ſigned at the bottom of the 


petition, ſignifying that he has juſt cauſe of ſuit 3 and although 
the bill be filed, he muſt have a ſpecial petition, ſhortly ſtating 
the merits of his cauſe, and counſels certificate to be admitted, 
But if a pauper defendant petitions, he only draws a very ſhort 
petition to be admitted to defend the ſaid ſuit in formg pauperis, 
and praying that counſel and a Six Clerk may be aſſigned him; 
and there is no occaſion for any certificate. Pract. Reg. 206. 

This being done, and the affidavit annexed to the petition, 
he preſents the ſame; and if there appears no cauſe againſt it, 
the Maſter of the Rolls underwrites an order for the perition- 
er's admiſſion, according to the prayer of his petition, Fred, 
R. g. 266. 

And after admittance, no ſee, profit, or reward (except paper 
fees) is to be taken of the pauper by any counſel or attorney for 
the diſpatch of buſineſs, whilſt it depends in court, and he con- 
tinues 3 md peiyeris £ nor ſhall any contract or agreement be 
made for any recompence or reward afterwards. And if any 
perſon offending herein thall be diſcovered unto the court, he 
mall undergo the diſpleaſure of the court, and fuch further pu- 
nichment as tlie court thall think tit to inflict; and if any 


pauper 


1 is @ Yao. 


© " PAUPERS. | 489 
er offend herein, he fhall be diſpaupered, and never 


42 be admitted in the ſame ſuit in forma pauperit. Ord. 


ate I 52» | . | 
2 hh the clerks take no fees, ſtrictly ſo called, of a2 
auer, yet they may make him pay for the labour of writing, 
which is after the rate of 2 d. per ſheet. Pract. Reg. 267. 

And if it be made appear to the court, that any pauper has ſold 
or contracted for the benefit of his ſuit, or any part thereof, 
while the ſame is depending, ſuch cauſe ſhall be thenceforth 
wholly diſmiſſed, and never again retained. bid, | 

Formerly no proceſs of contempt at a paupen's ſuit was to be 
ſent to be ſealed, until figned by the Six Clerk, who was to take 
care it ſhould not be vexatious or needleſs : but this is now alto» 
gether diſuſed. But the order of admiſſion is uſually produced 
in the office, where the pauper has occaſion to paſs. | 

And as a party may be admitted in forms pauperis at any time 
during the ſuit, ſo he may be diſpaupered at any time, upon its 
being made appear to the court that he is of ſuch ability, that 
he ought not to ſue in formd pauperis. And in a cafe of this 
nature, where it was ſhewed to the court that a payper was in 
poſſeſſion, and received the rents of the lands in queſtion, the 
court ordered him to be diſpaupered; though the defendant had 
a verdict at law, and might thereupon take a writ of poſſeſſion, 
Fc. Pract. Reg. 268. | | + 

Both plaintiff and defendants may be admitted in forma pauperis 
in the ſame cauſe : but this has been complained of as an abuſe; 
for that it tends much to the diſquiet of the court, and encou- 
tages the parties to be vexatious. Yet where it is a maiter of 
conreſt, and the matter ſeems dubious, the court will admit both 
plaintiff and defendant to ſue and defend in forma pauperis. 

And if a cauſe goes againſt a pauper, he ſhall not pay coſts to 
the defendant; but he may be puniſhed petſonally, as the court 
ſhall think fit; yet ſuch puniſhment is very ſeldom inflicted. 

PlaintifF a pauper had a decree for the duty and coſts ; the 
Maſter taxed coſts as uſual for perſons not papers, On motion, 
the court ordered plaintiff and ſolicitor to make oath before the 
Maſter of what they had paid, or were to pay, and that to be 
allowed, but no further. 2 Eg. Caf. Abr. 633. Prec. in 
Chan. 219. | | 
A perſon, by getting himſelf admitted a paper, cannot diſ- 
charge himſelf of coſts he was liable to precedent to his admiſ- 
lon : fo where it was moved to amend a bill, by leaving out 
ſome of the defendants; and it was ſtated, that fince the filing 
ot the bill, the plaintiff had been admitted to ſue in forma pau- 


feris z and therefore, that if the bill was diſmiſſed againſt the de- 


icadants, it would be without coſts; an objection was made to 
the amendment, as the defendants would be out of <ourt, and 
Ab could 
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could not at the hearing apply for their coſts z and a caſe was 
cited to prove that parties ſhall not be protected by an order to 
ſue in forma pauyperis from the coſts of n previous to the 
order. MHAgſely 68. and the 

Lord Chancellor refuſed to make the rule, otherwiſe than «© 
payment ef cofts, as paupers ought not to be permitted to harrafs 
perſons by making them parties, without being liable to pay 
coſts. 

The plaintiff was n diſpaupered, the order for ſuing 
in forma pauperis being irregular, as being founded on the af. 
fidayit of a third perſon, not of the plaint! if himſelf, that he was not 
worth 5/, 2 Bro. Cha. Ft 273. 

Pauper ſhall not diſmiſs his bill without coſts. 3 Bro, Cha 
Rep. 87. 

Admiffion in forms pauperis in this court, 1s not binding « on the 
officers of B. R. ſo that on an iſſue out of this court to be tried 

in B. R. the party muſt be admitted again. Gib/on v. M*Cary, 
Ca. in B. K. temp. *. Hardwicke * wr 


C H A pot. 


Of Ideots and n Under which Head will be cn. 
fidered ſeparately —What Perſons are efteemed ſucb, | 
as to come within the Protection of the Law — How they 
are to be found ſuch ; and herein of the Proceedings un- 
der a Commiſſion of Lunacy — WH ho hath an intereſt in, 
or Furisdiftion over them; and herein of appointing Con- 
 anittees, and the Power and Duty of ſuch Commultees.— 
How they areto Jas aud 1 in this Court. 
And firſt, | 


M ba. Perſons are eſteemed Ideots or Lunatics. 


N ideot, or natural fool, is one that hath no underſtand- 

ing from his nativity, and therefore is by law preſumed 
never likely to attain any. A man is not an ideot if he hath any 
glimmering of reaſon, ſo that he can tell his parents, his age, 
or the like common matters. But a man who is born deaf, 
dumb, and blind, is locked upon by the law as in the ſame 
Kate with an ideot; ; he being ſuppoſed incapable of any under- 
ftanding, as wanting all thoſe ſenſes which furniſh the human 
mind with ideas. F. N. B. 233: hos Litt. 42. Ts 1. 6, 


c. 42. | 
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A lunatic, or non compos mentis, is one who hath had under. 
ſanding, but by diſeaſes, grief, or other accident, hath Joſt the 
ue of his reaſon. A lunatic is indeed properly one who hath 
lucid intervals, ſometimes employing his ſenſes, and ſometimes 
not, and' that frequently depending upon the change of the moon. 
But under the general name of non compos mentis, (which Sir Ed. 
ward Coke ſays is the moſt legal name,) are comprized not only 
unatics, but perſons under frenzies, or who loſe their intellects 
by diſeaſe ; thoſe that grow deaf, dumb, and blind, not being 
urn ſo; or ſuch, in ſhort, as are judged by the court of chan- 
cery incapable of conducting their own affairs. 1 ff. 241. 
Secondly, 5 | 


How Ideots and Lunatics are to be found ſuch. 


VERY perſon of the age of diſcretion is, in conſidera- 
tion of law, preſumed to be of ſound mind and memory, 
unleſs the contrary appear; and this rule holds as well in civil, 
253 criminal caſes. TOE | 8 | 
By the old common law, there is a writ de :decta inguirendo, to 
inquire whether a man be an ideot or not, which mult be tried 
by a jury of twelve men; and if they find him purus ideota, the 
profits of his lands, and the cuſtody of his perſon, may be 
granted by the king to ſome ſubject, who has intereſt enough 
to obtain them. This is an ancient branch of the king's re- 
renue, and hath been long conſidered as a hardſhip upon private 
families; and ſo long ago as in the 8 Fac. 1. it was under the 
conſideration of parliament, to veſt this cuſtody in the relations 
of the lunatic, and to ſettle an equivalent on the crown in lieu 
of it ; it being then propoſed to ſhare the ſame fate with the 
ſlavery of the feudal tenures, which has been ſince aboliſhed, 
But few inſtances can be given of the oppreſſive execution of it, 
ince it ſeldom happens that a jury finds a man an ideot a natrvi- 
tate, but only non compos mentis, from ſome particular time, which 
has an operation very different in point of law. To. b. 232. 4 
Inf, 203. Com. Journ, 1610, | 
The method of proving a perſon non compos is very ſimilar to 
that of proving him an ideot. The Lord Chancellor, to whom 
by ſpecial authority from the king, the cuſtody of ideots and lu- 
natics is intruſted, upon petition or information, grants a com- 
miſſion in nature of the writ de ideotâ inquirendo, to inquire into 
the party's ſtate of mind; and if he be found non compos, he uſu- 
ally commits the care of his perſon, with a ſuitable allowance for 
his maintenance, to ſome friend, who is then called his com- 
mittee, However, to prevent ſiniſter practices, the next heir 


ſeldom permitted to be this committee of his perſon ; becauſe 
| | | it 


1492 IDEOTS AND LUNATICS. 


it is his intereſt that the party ſhould die. But, it hath been 
faid,. there lies not the ſame objection againſt his next of k; 
provided he be not his heir; for it is his intereſt to preſerve the 
Junatic's life, in order to increaſe the perſonal eſtate by ſaving 
which he or his family may hereafter be intitled to enjoy, The 
heir is generally made the manager or committee of the eſtate 
it being clearly his intereſt by. good management to keep it 0 
condition, and to the nor compos himſelf, if he recovers; or other. 
wife. to his adminiſtrators. 3 P. Vill. 108. 2 P. Wil. 638. 
To procure this commiſhon, the firſt ſtep to He taken is, to 
have the affidavit of two or more perſons prepared and ſworn he. 
fore a Maſter or Maſter extraordinary, in which affidavit the ſtate 
and condition of the lunatic is to be ſet forth, and ſome few jq. 
ſtances of his declarations and actions alſo ſtated, to ſhew their 
opinion and belief of his being a lunatic, and incapable of go- 
verning himſelf, | | 


The affidavit may be in this form : 


ee John Hilland of, &c. and Francis Perkins of, &c, ſeverally 
make oath and ſay, that they theſe deponents, for the ſpace of 
one year laſt paſt, have known and been well acquainted, and 
frequently diſcourſed with Oliven Templeman of, &c.; and theſe 
deponents further ſeverally ſay, that within the ſpace of 
laſt paſt they have, by frequently obſerving the behaviour, words 
and actions of the ſaid Oliver Templeman, looked upon him to be 
a perſon deprived of his reaſon and underſtanding in a very great 
degree: and this depunent John Holland faith, That, Sc. [t 
forth fome of the mt notorious fats, incoherencies, and irrational 
diſcrurſes, } and thele deponents further ſeverally ſay, that they 
believe the ſaid Oliber Templeman is no ways capable of govern- 
ing himſelf or his eſtate. | | | 


John Hilland, 1 Sworn the day ol 
Francis Perkins. 1789, at the public 
. office, before 


: A petition to the Lord Chancellor is next to be prepared, the 
form of which may be as follows: 
. Te Petition. 
« To the Right Honourable the Lord High Chancellor of 


Great Britain, 


“ The humble Petition of Abraham Templeman, 
& Sheweth, | | | 
c That Oliver Templeman of, Qc. name the lunatic with die 


addition} your petitioner's ſon, {or what other relation he ) 
75 | now 


IDEOTS AND LUNATICS. „ 


now is, and for the ſpace f —— months laſt paſt and up- 


wards, has been ſo far deprived of his reaſon and underſtanding, 
that he is rendered altogether unfit and unable to govern himſelf, 
or to manage his affairs, as by the N annexed appears: 


« Your petitioner therefore ad humbly prays your 


| Lordſhip will be pleaſed, that a commiſſion in the na- 


ture of a writ de /unatico inguirendo, may iſſue out of 
this honourable court, to inquire of the lunacy of the 
ſaid Oliver Templeman, directed to ſuch perſons as 
your Lordſhip ſhall think fit. 


« And your petitioner ſhall ever pray,” Se. 


This petition, with the above aſfidavit e is to be car- 
ried to, and lodged with the Lord Chancellor's ſecretary of lu- 
natics, who will get the ſame anſwered, 


And if the commiſſion is to be executed in the country, you 


mult ggive in commiſſione:s' names to the ſecretary, which lift 
muſt contain the names of five perſons, two or three of them 
barriſters, and the other attornies, or ſuch as the Lord Chan- 
cellor will approve of, which the ſecretary will inform you of; 
and upon entering a caveat with the ſecretary (for which you 
pay 5s.) with proper allegations, the perſon againſt whom 
the commiſſion is prayed will have leave given to him to preſent 
a lift as well as the party applying. But if the lunatic lives in 
or near London, there are commiſſioners for that purpoſe ap- 


pointed, When you have procured the petition an{wered, you 


carry it to the clerk of the cuſtodies. and he will thereupon make 
out the commiiſion, for which you pay him 3 /. 7 5. 6d. 
The Form of the Gommiſſien. 


george the Third, by the grace of God, of Great Britain, 
France, and Ireland, King, Defender of the Faith, and fo forth, 


To his beloved Charles Cotton, Francis Woodhouſe, Fajeph Fekyll, 
Auguſtine Greenland, and Anthony Pye, Eſquires, greeting. Know 


ye, that we have aſhgned three or more of you to inquire, by the 
oath of good and lawful men of our county of Middle, as well 
within liberties as without, by whom the truth of the matter may 
be better known, whether Oliver Templeman, late of 3/atling- 


ſireet, London, ſtationer, but now of the pariſh of $7. V, Hack- 


ney, in the ſaid county of Middleſex, is a lunatic, or enjoys lucid 


intervals, fo that he is not ſufficient for the government of him- 


ſelf, his manors, meſſuages, lands, tenements, goods and chattels; 
and 1: fo, from what time, after what manner, and how, and if 


the ſaid Oliver Templeman, bing in the ſame condition, hath 
| allenated 
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alienated any lands or tenements or not; and if ſo, what lands, 
and what tenements, to what perſon or perſons, where, when, 
and after what manner, and how, and what lands and tenement, 
goods and chattels, as yet remain to him; and of what perſon or 
perſons, as well the lands and tenements fo alienated, as the lands 
and tenements to him retamed, are held, and by what ſervice, 
and after what manner, and how, and how much they are worth 
by the year in all iſſues, and who is his nearer heir, Qc. Oc. 
&c. and of what age; and therefore we command you, three or 
more of you, that at certain days and places which you ſhall for 
this purpoſe appoint, ye diligently make inquiſition in the pre- 
miſes, and the ſame diftintiy and plainly make to us, into our 
Chancery, under your ſeals of three or more of you, and the 
ſeals of thoſe perſons by whom it ſhall be made, without delay 
ye ſend, and theſc our letters patent ; for we command, by the 
tenor of theſe preſents, our ſheriff of our county of Middleſex 
aforeſaid, that at certain days and places which you ſhall make 
known to him, he cauſe to come before ye, three or more of ye, 
fo many, and ſuch good and lawful-men of his bailiwick, as well 
within liberties as without, by whom the truth of the matter in 
the premiſes may be better known and inquired into. In teſti 
mony whereof we have cauſed theſe our letters to be made pa- 
tent. Witneſs ourſelf, at Wefimnſter, the 15th day of December, 
in the 29th year of our reign,” „5 

The commiſſion being obtained, a place is appointed for the 
execution of the ſame, which, according to the Lord Chancellor's 
order, ought to be near the place of the ſuppoſed lunatic's reſi- 
dence ; and then a ſummons or precept, which is in the nature 
of a venire facas, (directed to the ſheriff of the county in which 
the commiſſion is to be executed) is prepared, as follows: 


The Precept to the Sheriff, | 


c“ By virtue of a commiſſion, in riature of a writ de Iunicate 
inguirendo, under the great ſeal of Great Britain, bearing date at 
Weſiminſter, & e. (the date of the commiſſion) to us, whole names 
are here underwritten, and others in the ſame commiſſion 
named, directed, to inquire whether Oliver Templeman of, &c, 
be a lunatic or not; theſe are therefore to will and require you 
to cauſe to come and appear before us twenty-four honeſt and 
lawful men of the city and liberty of Weſtminſler, on the 26th 
day of December next, by ten of the clock in the forenoon of the 
ſame day, at the houſe of George Albone, ſituate in a certain ſlreet 
or place there, called Piccadilly, and commonly called or known by the 
name or fign of the Gun Tavern; then and there upon their oaths 
to inquire of the lunacy of the ſaid Oliver Templeman, and of all 
ſuch other matters and things as ſhall be given them in charge 


by 
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by virtue of the ſaid commiſſion 3 and therefore fail not at your 
erill. Given under our hands and ſeals the 19th day of De- 


cember in the 29th year of the reign of our Sovereign Lord George * 


the Third, by the grace of God, of Great Britain, France, and 


Ireland, King, Defender of the Faith, Sc. and in the year of our 


Lord 1789. 


« To the ſheriff of the county af 
| Middleſex, or his deputy.” | 


This you carry (having put three ſeals thereto) with the com- 
miſſion to ſuch three of the commiſſioners as you ſhall think p. o- 
per, who will ſign and ſeal it, for which you pay them one guinea 
each, and then lodge it at the ſheriff's office; and the jury 
ought to be of the own or neighbourhood where the Iunatic lives. 

If the lunatic is in cuſtody of any perſon who you are appre- 
henſive will not voluntarily produce him (for he muſt be preſent 
and examined by the jury viva voce) then you make out a war- 
rant for that purpoſe, as follows: | on 1 


A Warrant to produce the Lunatic. 


« By virtue, &c. (as before to) Theſe are to will and require 
you to produce before us the ſaid Oliver Templeman, at the exe- 


cution of the ſaid commiſſion on, &'c. (as in the ſummons) there 


to be examined touching the matters aforeſaid, and you are to 
give him notice of it accordingly; as alſo to any other perſon or 
perſons who are guardians of him, or truſtees of his eſtate, that 


they may appear in his defence, if they ſhall think fit. Given 


under our hands and ſeals, &c. 


 * To Mr. Jonas Harvey, or ſuch 
other perſon or perſons as now 
have the ſaid Oliver Temple- 
man in their cuſtody or power.” 


The commiſſioners ſign and ſeal this warrant without any fee, 


and then you are to make copies thereof, and ſerve it upon ſuch 


perſons as you believe, or can make appear, have the cuſtody of 
his perſon, or the direction and management of him or his 
eſtate at the time of ſervice, ſhewing the original. 

But in order to make the perſon who has the cuſtody of the 
ſuppoſed lunatic liable to a contempt, and to enforce the pro- 
ducing of the perſon of the ſuppoſed lunatic to the commiſſioners 
and jury, it is beſt to apply to the Lord Chancellor for an order 
for that purpoſe, | | | 
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Alſo if you apprehend the witneſſes, or any of them, will not 
voluntarily attend, you make out a /ubpwena as follows : FG un 


The Subpcena for Wi inuten. 
& By virtue, Sc. (as before to) Theſe are to will and require 


you, that you perſonally be and appear before us on, Gr. (ar 


in the ſummons) then and there upon your oath to teſtify the truth 


according to your knowledge, toucking the lunacy of the faid 


Oliver Templeman, and of all ſuch matters and things as ſhall be 


. demanded of you by virtue of the ſaid commiſſion. Hereof fail 


not at your peril. Given under our hands and ſeals, Sc. | 


&« To Richard Kenrict, 
Peter Dale, & c. 


This the commiſſioners alſo ſign and ſeal gratis, and then you 
make copies thereof, and ſerve it - the witneſſes, ſhewing 
them the original. | 

Note, That the precept, warrant, and /ubpg:#@ need not be 


upon ſtamped paper or parchment. &. 


Upon the day of executing the commiſſion, you muſt ke; care 


to have your witneſſes ready, and the Junatic attending the com- 


miſſioners; and the jury being all ſworn, then you proceed to 
take the inquiſition thus, via. 

In the firſt place, you muſt read over the commiſſion, and then 
the commiſſioners will proceed to examine the witneſſes, and 


afterwards the lunatic (if neceſſary); but the lunatic may inſiſt 


on being examined, the commiſſioners and j Jury ouly being pre- 
ſent. | 

Having gone through with the proofs, the chairman, or fuſt 
commiſſioner, ſums up the evidence and facts to the jury, who 
thereupon give their verdict as in other caſes, and after the jury 
have given in their verdict, you fill up the blanks of the inqui- 
ſition, (which, for expeclition fake, is generally prepared betore- 
hand with large blanks} according to the inquett, and then you 
read it over to them for their conſent, lich is to be ſigned both 
by the commiſſioners and the jury. 

Note, Counſel may” attend at the execution of theſe com- 
miſſions. a 


The Porm of an Inquiſition. 


« Midal. f, * Ani inquiſition taken at tlie houſe of Geergt 
Albone, ſitunte in a certain firect or place there called Piccadiih 
and commonly called or known by the name or ſign of the Guo 


„A commiſſion of lunacy muſt not be 2 ſpecially returned; he muſt be found nad, 


Tavern 


lot 
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Tavern, in the county aforeſaid, the 26th day of December in the 
29th year of the reign of our Sovereign Lord George the Third, 
by the grace of God, of Great Britain, France, and Ireland, King, 
Defender of the Faith, Fc. and in the year of our Lord 1789, 
before Charles Cotton, Anthony Pye, and Fo/eph Fekyll, Eſqrs. and 
—— ==, Gentleman, his ſaid Majeſty's commiſſioners, 
by virtue of a commiſſion in nature of a writ de lunatico inqui- 
rendo under the great ſeal of Great Britain, bearing date at V eft= 
minſter the 15th day of December laſt paſt, to them the ſaid com- 

miſnoners and others in the ſaid commiſſion named and directed, 

to inquire (amongſt other things) of the Junacy of Oliver Tem- 


pleman of, Sc. upon the oaths of 1/aac Preſon, &c. (infort the 


names of all the jurors) good, honeſt and lawful men of the ſaid 
county of Middleſex, who being ſworn and charged upon their 
oaths, ſay, That the ſaid Oliver Templeman is at the time of tak- 
ing this inquiſition a lunatic (or of an unfound mind), and doth 
not enjoy lucid intervals (as the jury find him), ſo that he is not 
capable of the government of himſelf, his manors, meſſuages, 
lands, tenements, goods and chattels,and that he hath been in the 
fame ſtate of lunacy for the ſpace of laſt paſt, and up- 
wards ; but how or by what means the ſaid Oliver Templeman ſo 
became lunatic the jurors aforeſaid know not, unleſs by the viſi- 
tation of God : and the ſame jurors upon their oaths further ſay, 
That they do find that the ſaid Oliver Templeman, at the time of 
taking this inquiſition, is ſeiſed of or intitled to one meſſuage, 
Sc. (the premiſes he 1s found ſeiſed of or intitled unto) which de- 
ſcended to him as, &'c. ; and alſo that the ſaid Oliver Templeman 
hath not alienated any of his lands or tenements during his lu- 
nacy aforeſaid, to the knowledge of the ſame jurors. And the 
lame jurors upon their oaths further ſay, That the ſaid Oliver 
Templeman is, at the time of taking this inquiſition, alſo poſſeſſed 
of or intitled unto ( /et forth what perſonal gate). And laſtly, the 
ſame jurors do find, that Jerome Templeman of, &c. is brother 
and nearer heir to the ſaid O/iver Templeman, and that the (aid 
Jerome Templeman, at the time of taking this inquiſition, is of the 
age of or thereabouts, In teſtimony whereof, as well the 
faid commiſſioners, as the jurors aforeſaid, have to this inquiſition 
{ct their hands and ſeals the day and year firſt above written.” 


This inquiſition is generally written ſheet-wiſe on unſtamped 
paper, and is ſigned by the commiſſioners and all the jurors, &'c. 
on which you pay to the commiiſioners, if in town, two guineas 
each, and to the jury half a guinea a-piece, to the ſheriff two 
guineas, and to the ſummoning bailiff one guinea: but in the 
country it is uſual to give more, and pay the ſheriff the ſame as 
you do the commiſſoners. „ 

Then you muſt prepare an ingroſſment of the inquiſition 
upon parchment, ſtamped with a treble ſixpenny ſtamp, and 
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annex it to the commiſſion, bi you return, on the back, 
writing theſe words, * The execution of this commiſſion appears 
,” which the commiſſioners ſign, 
and then fixing labels and ſeals to the bottom of the inquiſition, 
three for the commiſſioners on the left-hand ſide, and likewiſe 
one for every one of the jurors, you carry it with the commiſſion 
annexed, and the inquiſition (which was Tigned by the commiſ. 
ſioners and jury at the time of taking) to the commiſſioners, who 
will fign the return of the commiſſion, and ſign and ſeal the in. 
quiſition, for which you pay them one guinea each; but ' there is 
no ocraſion fer the jury to ſign this ingroſſment. 
When you have thus completed your inquiſition, you muſt 
carry it to the petty- bag office to be filed, where they make you 
an office copy of the commiſſion and inquiſition upon double fix. 


5 ſtamped paper, which you make uſe of on all occaſions, 


either in court or otherwifſe; for which you pay the following 
fees, viz. filing 25. 6d. copying 8 d. 128 en and ſigning the 


Upon this, ſome near relation or friens petitions for the cuſ. 
tody of the lunatic's perſon, and in the ſame petition the perſon 


. who will be intitled to his real or perſonal eſtate at his death, 


prays the care and management of the lunatic's eſtate and effech. 
But the cuſtody of the perſon is ſeldom or never granted to 
thoſe who are to take his eſtate immediately upon his death. but 


generally to the neareſt relation, who hath. no right to his eſtate, 


The committee mult prefer a petition for a maintenance for 
the lunatic 3 and upon the reference, he muſt lay a ſtate of fads 
and propoſal before the Maſter; and you proceed thereon as in 
the cafe of maintenance for an infant: file the Maſter's report 


with the clerk of the cuſtodies, and then prepare a petition to 


confirm the report : after the petition has been heard, apply to 


the ſecretary of lunatics for the order, 


Note, Where there is a reference to a Maſter, in a caſe of li- 


nacy, he ſhall make his report, although the lunatic be dead, 


3 Bro. Ch. Rep. 238.— This caſe was reſpecting a lunatic's will. 


The Petition for the Cuſtedy of the Perſon, and the Care and Ma 
nagement of the Lunatic's Eflate, 


E In the Matter of Oliver Templeman, a Lunatic. 


ex To the Right Honourable the Lord High Chancellor of 
Great Britain. 


— 


The tumble petition of Bryan Templeman of, ge. and 
Fierome Templeman Gf, Se. 
4% Sheweth, 


© That purſuant to your Lordſhip” 5 order of the firſt day of 


December laſt, made upon the petition of ea petitioner Bryan 


1 | Templeman, 


f 


X 
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ry 


Templæman, a commiſſion in nature of the writ de Junatico ingui- 
+endo was ifſued out and directed to certain commiſſioners there- 
in named, to inquire of the lunacy of Oliver Templeman of, &c: 
who is ſecond ſon of your petitioner Bryan T empleman, and firft 


f 


brother of your e e Templeman (as the caſe is). 


That the-faid commiſſion hath ſince been düuly executed on 
the 26th day of December laſt paſt, before the major part of the 
commiſſioners in the ſaid commiſſion named; and thereby it is 
found, that the ſaid Oliver Templeman was then a lunatic, and 
not capable of the government of himſelf, his 'manors, meſ- 
ſuages, lands, tenements, goods and chattels, and fo had been 
for — laſt paſt; and it is by the ſaid inquiſition further found, 
that the ſaid Oliver Templeman was ſeiſed of or intitled unto a a 
conſiderable real and perſonal eſtate, and that your petitioner 
Jerome Templeman is brother and nearer heir to the faid Oliver 
Templeman, the lunatic, and at the time of taking the ſaid inqui- 
ſition was of the age of — years. þ 


That your petitioners being deſirous that the perſon and eſtate 


of the ſaid lunatic may be duly taken care of, in ſuch manner as 
x neceflary and uſual in caſes of this nature | 


« Your petitioners therefore moſt humbly pray your 
| Lordſhip, that the care and cuſtody of the perſon 
of the ſaid lunatic may be granted to your petitioner 
Bryan Templeman, and that the care and management 
of his eſtate may be granted unto your petitioner 
erome Templeman, he giving ſuch fecurity as is uſuat 

in the like caſes. | eee wy 


6 And your petitioners ſhall ever pray,” S . 


This petition, with the affidavit of relationſhip, you lodge 
with the ſecretary of the lunatics, and if his Lordſhip anſwe git 
in the affirmative, the order muſt be filed with the clerk of the 
cuſtodies, who will make an office copy thereof, and prepare the 
necedary bond and affidavit of the committee's ſureties upon re- 
ceiving the office-copy of the commiſſion of lunacy and inquiſi- 
tion; and he will alſo make out the grant of cuſtody of the luna- 
tic's perſonand eſtate. _ 7 

But note, That the perſon who is found a lunatic, or any per- 
ſon on his behalf, may nevertheleſs enter a caveat with the fecre- 
tary againſt the petition; for the commitment of his perſon and 
eſtate, and may then petition the Chancellor, that the commiſ- 
hon may be ſuperſeded upon his being inſpected and examined 
in open court; which his Lordſhip will anſwer accordingly, and 
appoint a Gay for that purpoſe, againſt which time the lunatic 


K k 2 ſhould 


x. 


5 2 — CIO 


ä 1 
ES * - 4 ad 


R 

_ ns ö — 

_ Fe IR WS. wit. * 8 
8 F 5 


5 


ITED TIER 
_— - " 1 


- — 1 
n 
f . KY 


lt 
— 


r 
PTY * 
2 
r 


g. 


goo OTS AND: LUNATIES. 


ſhould procure affidavits of two or three of the . moſt eminent 
phyſicians, with regard to his ſanity and capacity of being able to 
take care of himſelf, and manage his eſtate; — the court will 
not, without pretty ſtrong evidence, ſuperſede the commiſſion af. 
ter he is found a lunatic by the ju x. 
- The commiſſioners and jury have a right to inſpect the perſon 
of the lunatic, and examine him before. them; but they do not 
always cauſe him to be brought before them, unleſs. a conſidera. 
ble doubt was raiſed on the evidence as to his ſanity; but they 
have a right to require it: and as it has been determined in this 
court, that if the commiſſioners think it proper, he. ought to be 
produced before them, ⁊virhout the prior order of this court ; ſo if 
the perſons in whoſe cuſtody the lunatic is, have refuſed to pro- 
duce him, the court has not only made them pay coſts, but 
has alſo committed the party ſo refuſing, 2 Ye. 405. 1 P. 
Will. 7 :.:-. 5 | . | PER Ce oy * 
Where there is any miſbehaviour in the execution of the com- 
miſſion, the ſame may be examined into, and if the court ſee 
cauſe, they may quaſh it, and grant a new commiſſion. 3 
6. . 1 5 . | 
So though a man be found an ideot by inquiſition taken before 
the ſheriff, and by their examination, &c. and that be returned 
into the chancery, yet he who is ſo found ideot may in perſon, or 


by his friends, come into the chancery, before the Chancellor, &c. 


and ſhew the matter, and pray that he may be examined before 


the Chancellor, whether he be ideot or not; and if upon exa- 


mination he be found no ideot, then in the inquiſition found be- 
fore the ſheriff, and alſo the examination which the ſheriff hath 


made and returned thereupon, ſhall be of no effect, but the 


ſame office ſhall be taken as void without any other traverſe, 
Fitz. Nat. Brev. under title de ideota inquirendo et exuni- 
nando, 8 32. 5 . 

The ſame rule holds as to an inquiſition of lunacy, though the 
conſequences are different; and where the lunacy of a perſon is 
in queſtion, the court will make a proviſional order as to his ef- 
fects, till the point of lunacy is determined. 3 Atk. 635. 

It is a common method to inquire by inſpection after an in- 
quiſition returned, and there have been many caſes of that ſort; 
but if, upon inſpection, the Chancellor is at all doubtful, there 
ſeems to be another method pointed out by which that doubt 
may be determined, and that is, by ſtatute 2 Ed. 6. c. 8. / b. 
which enacts; That if anyperſon be or ſhall be untruly found a 
lunatic, Cc. every perſon and perſons grieved or to be grieved 
by any office or .inquiſition, ſhall and may have his or their tra- 
verſe to the ſame immediately, or after, at his or their pleaſure, 
and proceed to trial therein, and have like remedy and adyantage 


as in other caſes of traverſe upon untrue inquiſitions or e. 
| nt | | 55 
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found ſo.” By this ſtatute a party found an ideot or lunatic has 
liberty to traverfe the inquiſition, as may any other perſon * have 
ing title to the land; and therefore it is ſaid, that by the ſtatute 
18 Hen. 6. c. 7. there ought to be a month's time between the 
return of the inquiſition, and the grant of the cuſtody and land, 
in order for the parties to come in and tender ſuch trauerſe: a 
perſon againſt whom a commiſſion of lunacy iſſued, on the dif- 
ferent appearance he made, upon a ſecond inſpection, was al- 
lowed to traverſe the inquiſition, and the grant of the cuſtody 
ſuſpended till further order; and it has been determined that 
not only the lunatic, but the heir of the lunatie, is bound upon 
the traverſe of the inquiſition: ſo where the alience and the lu- 
natic traverſe, if he is found a lunatic at the time of alienation, 
the alienee is bound: but on an application to the court, to tra- 
verſe the /econd inquiſition, which found that at the time of 
taking it the lunatic was of unſound mind, &. the court ſaid, 
that if, after two inquiſitions, the petitioner ſhould be allowed to 
traverſe, the proceedings in lunacy would be ſpun out to a very 
great length and infinite expences, and would be a very heay 
durden upon the ſubject, and therefore the petition was difmif. 
ſed: ſo where a perſon kept a commiſſion of lunacy by him far 
ſeveral years without E it into execution, the ſame was held 
to be a contempt of the court, and the commiſſion was diſcharg- 
ed with coſts. 3 Ak. 7, 8. Did. 311. Bevuerley's caſe, p 
123. 5. Did. Ir 122 185. . ks . bs wg 
A commiſhon of lunacy was ordered againſt a perſon who re- 
ſided abroad, to be executed in the county where his manſion- 
houſe lay; and it was ſaid by the court, that no miſchief can 
follow from granting ſuch a commiſſion ; for if the jury are ſatis- 
fied without the inſpeQion, they will find ſo; if not, they will 
not make a return, or will return that it does not appear to 
them that he is an ideot or lunatic : if he has notice of it, he 
may oppoſe the commiſſion ; or if he has not, yet any body may 
apply for him to traverſe or ſuperſede the commiſſion ; in either 
of thoſe caſes he muſt appear to be examined coram rege in conci- 
lo, which words have been confidered to mean, this court. 
Ambler i Rep. 109, Southcate's caſe. i 
Though a jury find, that one is incapable of managing his 
affairs, yet ſuch a finding is not ſufficient, but they muſt ex- 
preſsly find him to be of unſound mind. 2 Ye, 49. 
Thirdly, . „ 


/ 


* Skinner, 178. Vide Stone's caſe in Tremain's Pleas of the Crown, 6 83, 2 
precedent of a traverſe ; and for the doctrine of traverſing an inquiſition, vide 4 Co. 
the caſe of the Commonalty of the Sadlers, and 8 Co. 168. Paris Stoughter's caſes 
Sir T. Jone's Rep. 198. Shower 199. S. C. Skinner, 45. S. C. 
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Mo hath an Intereſt in, and Juriſdiction over them; and 
Herein of appointing Committees, and the Phwer and Duty 

' 'of ſuch Committees. JJ ne” AOATE 2 
H E cuſtody of ideote, and of their lands, was formerly 
| veſted in the lord of the fee; and therefore ſtill by ſpecial 
cuſtom, in ſome manors the lord ſhall have the. ordering of ideot 
and lunatic copyholders ; but by reaſon of the manifold abuſes 
of this power by ſubjects, it was at laſt provided by common 
. conſent, that it ſhould be given to the King as the general con- 
ſervator of his people, in order to prevent the ideot from waſt- 
ing his eſtate, and reducing himſelf and his heirs to poverty and 
Aitreſs, This fiſcal prerogative of the King is declared in par- 
liament by ſtatute 17 Ed. 2. c. 9. which direQs (in affirmance 
of the common law) that the King ſhall have ward of the lands 
of natural fools, taking the profits without waſte or deſtruction, 
and ſhall find them neceſſaries; and after the death of ſuch 
ideots, he ſhall render the eſtate to his heirs, in order to pre- 
vent ſuch ideots from aliening their lands, and their heirs from 
being diſinherited. Fleta lib. 1. c. 11. — 10. F. N. B. 232. 4 
Nep. 126. My Lord Cale in his Second Inftitate, 14, is of 
of opinion, that by the common law the King had no prerogative 
in the cuſlody of an ideot's lands, but that the ſame belonged to 
the lords of whom the lands were holden, and that the ſame 
was given to the King by ſome act of parliament after the mak. 
ing of Magna Charta, and before the ſtatute of de prerogativa re- 
21, 17 Ed. 2. c.9.; but in 4 C. Beverley's caſe, he ſays, that 
this prerogative was by the common law, and that the ſtatute gd: 


 preregativa regis is only declarative thereof. ey 
IJ To lunatics alſo, as well as to ideots, the king is guardian, 
but to a very different purpoſe. For the law always imagines, 
that theſe accidenta] misfortunes may be removed; and there- 
fore only conſtitutes the crown a truſtee for the unfortunate per- 
ſons, to protect their property and to account to them for all 
profits received, if they recover, or after their deceaſe to their 
repreſentatives. And thereſore it is declared by the ſtatute of 1) 
Ed. 2. c. 10, that the king ſhall provide for the cuſtody and ſuſ- 
tentation of lunatics, and preſerve their lands and the profits of 
them, for their uſe when they come to their right mind; and the 
king ſhall take nothing to his own uſe; and if the parties die in 
ſuch eſtate, the reſcue ſhall he diſtributed for their ſouls by the 
advice of the ordinary; and of courſe (by the ſubſequent amend- 
ments of the Jaw of adminiſtration) ſhall now go to their exocu- 


* 


tors or adminiſtrators. 


This 
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This diſtinction, eſtabliſhed by this ſtatute, between the king's 
intereſt in the lands of an ideot and lunatic, is laid down and 
admitted in all the books which treat of this matter * ; and on 
this foundation it hath been reſolved, that the king may grant the 
cuſtody of an ideot + and. his lands to a perſon, his heirs and 
executors, and that he had the ſame intereſt in ſuch a one as he 
had in his ward by the common law : but fince it very ſeldom 
happens that a jury find a man an ideot a nativitate, but only non 
compos mentis, from ſome particular period, few inſtances can be 
given of the oppreſſive exertion of this branch of the king's pre- 
rogative. 3 Mod. 4.3, 44+ Skin. 5. 177. ph. 7. 2 Show. 17. 
1 though a lunatic is by commiſſion to be under the care of 
the public, and ſuch committee is to be appointed for him by the 
Lord Chancellor, whoſe acts are ſubject to the control and cor- 
rection of the court of Chancery; yet ſuch a one, whether ſo 
appointed, or whether he of his own accord take upon him the 
care and management of the eſtate of a lunatic, is but in nature 
of a bailiff or truſtee for him, and accountable to him, his exe- 
cutors or adminiſtrators; and as the committees of a lunatic have 
no intereſt but an eſtate during pleaſure, it hath been ruled, that 
they cannot make leaſes, nor in any way incumber the lunatic's 
eſtate without a ſpecial order from the court of Chancery, where 
the profits are not ſufficient to maintain the lunatic . Lunatic 
is to have every comfort, his ſituation and fortune will admit of, 
without any regard to next of kin, or expectants. 1 Veſ. Jun. 
296. 2 Chan. Caf. 239. | ee 
The king's grant of the lunatic's eſtate 2vithout account, is void; 
but the king, or Lord Chancellor, may allow ſuch a yearly main- 
tenance to a lunatic, as amounts to the yearly value of the lu- 
natic's eſtates. 3 P. Will. 104, Note, The power of the 
Lord Chancellor over ideots and lunatics is by-ſign manual of 
the king counterſigned by the two ſecretaries of ſtate, empower. 
ing him to take care of them in the right of the crown, and to 
make grants of their eſtate. 2 
The care and management of all affairs relating to ideots and 
lunatics is ſo peculiarly under the direction and authority of the 
court of Chancery, that all abuſes in relation to them, as taking 
them out of the cuſtody of their committees, marrying them, 
&c. are puniſhable as contempts to that court. Prec. in Cha, 20 3. 
By 15 Geo. 3. c. 30. it is enacted that the marriage of a per- 
ſon duly found a lunatic, ſhall be null and void, unleſs he be 
previouſly declared ſane by the Lord Chancellor, or his truſtees. 


lng Bro Ideot, 4, 5. Dyer, 25. Moor, 4. pl. 12. And. 23. 4 Co. 127, Co. 7 
itt. 247. . . 

+ But the king cannot grant the cuſtody of the body and lands of a lunatic to one, 
to take the profits to his own uſe. Moor, 4. pl. 12. adjudged. 

§ 1 Vern. 262. Foſter, v. Merchant. So the committee of a lunatic cannot make s 
leaſe of the lunatic's lands at law. 2 Wilſ. 130. wg e : 
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The court allowed the profits of the lunatic's eſtate to the 

committee for the maintenance of his perſon ; the lunatic dies, 

his adminiſtrator brings a bill for an account of theſe profits; 
the committee pleads this order of court of the allowance of the 

profits for the lunatic's maintenance; the plea was ordered to 

ſtand for an anſwer, but the court declared they would not re- 
lieve without groſs fraud. g P. Vill. _ 

No appeal lies from an order of the Lord Chancellor touching 
lunatics, to the Houſe of Lords, but only to the king in council, 
The following extract has been taken from the Lords' Journal: 
Die Martis, 14th February 1525. The Houſe (according to 

order) proceeded to take into conſideration the petition and ap. 
peal of William Pitt, Eſq; and Samuel Pitt, merchants, com- 
plaining of two orders made by tlie Lord Chancellor the 23d of 
December, and 25th of January laſt, granting the cuſtody of the 
perſon of Samuel Pitt, a lunatic, the appellant's uncle, as in the 
appeal is mentioned, and praying that the ſaid orders may be re- 
verſed. And the faid appeal being read by the clerk, notice was 
taken to the Houſe, that the cuſtody of ideots and lunatics was 
in the power of the king, who might delegate the ſame to ſuch 
perſon as he ſhould think fit. Whereupon the Lord Chancellor 
produced a paper writing, under his Majeſty's royal ſign manual, 


intruſting his lordſhip with the care and commitment of the cuſ- 


i tody of ideots and lunatics, and of their perſons and eſtates ; and 
the fame being read by the clerk, it was moved, that the before- 
mentioned appeal of the ſaid Milliam Pitt and Samuel Pitt might 


be received; and, aſter long debate, and reading the ſtatute of 


the 17th of King Edward 2. de prærogativa regis of ideots, c. 9 & 
10. the queſtion being put, whether this appeal ſnould be received? 
it was reſolved in the negative.  A/bley Cowper, Cler. Parliamentor.” 
In conſequence of the above reſolution an appeal was brought 
before the king in council, where, after ſome debate touching the 
juriſdiction, the matter of the appeal was heard and determined, 
May 13, 1728.— 3 P. Will. 109. in note. 


The cuſtody of a Junatic may be granted to a feme covert, 


though ſhe be not ſi juris, but under the power of her huſband: 


ſio the cuſtody of the lunatic's eſtate was granted to baron and 
feme, ſhe being next of kin; the wife dies, the huſband's right 


to the cuſtody of the lunatic's eſtate is determined, it being 4 
joint grant, and a mere authority without any intergſt. By the Lord 
Parker, ex parte Kingſmill, Michaelmas, 1720. Caf. in Eg. Temp. 
Tab e. | . = | 

Petition by A, committee of the lunatic (who had 400 /. 2 


year allowed him out of the lunatic's eſtate for maintaining the 


Junatic,) to be further allowed a ſum of money, reported by the 
| Maſter, for his trouble in taking care of the lunatic's eſtates, 
which are large, and lie diſperſed in England and in Jreland. 
The next of kin, who are intitled to the perſonal eſtate of the lu- 

| | OE. natic 
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natic after his death, conſented to his having ſuch allowance, ſo 
far as by law they could give ſuch conſent. But, | 

Lord Hardwicke, Chancellor, refuſed to make any order ; for 
the rule of the court is otherwiſe. Truſtees or committees of 
Junatics appointed by the court never have any allowance made 
them for their trouble z they are ſuppoſed to have a regard for 
the lunatic and his family, and are often his relations, or at 
leaſt friends, and undertake the care upon charitable motives ; 
and therefore as it never had been done, he would not make a 
precedent now for himſelf and ſucceſſors ; nor is the conſent of 
the next of kin (ſo far as they are by law capable of conſenting) 
ground ſufficient to obtain the allowance; for it is the intereſt 
of the lunatic which the court regards; and though they are 
next of kin at preſent, yet the lunatic may outlive them, and the 
perſonal eſtate, after his death, go into other hands. Ambler's 
Rep. 78. But under circumſtances, the court will increaſe the 
allowance for maintenance, which will anſwer the allowance for 
trouble. WD | 

Petition by the ſolicitor for 4. (who was a lunatic) ſetting 
forth, that he had expended great ſums of money in proſecuti 
ſuits in this court, and at law, on behalf of the lunatic; 5 
praying that he may be at liberty to enter up judgment, with a 
ſtay of execution againſt the lunatic for ſuch monies, that there- 
by he may have a lien on his real eſtates. | rr hte 

Lord Chancellor: An action cannot be maintained againſt 
a lunatic, but it muft be againſt the perſon that employed 
the ſolicitor who is the committee. If a ſolicitor proſecutes to a 
decree, he has a lien on the eſtate recovered in the hands of the 
perſon recovering for his bills; but if the client ſhould die, the 
ſolicitor has no ſuch lien on the eſtate in the hands of the heir 
at law, unleſs it ſhould be neceſſary to have the ſuit revived, and 
then the lien will revive too. In the preſent caſe, the ſolicitor 
has a lien on the lunatic's eſtate ; and I will aſſiſt the ſolicitor as 
far as I can, therefore declare he ſtands in the place of the com- 
mittee, and has a lien upon the lunatic's eſtate. Ambler's Rep. 
102. But quære, If he had ſuch decree; and the counſel for 
the ſolicitor doubted of it. h 
The Lord Chancellor may make an order in lunatic's affairs 
after the death of the lunatic ; for after the cuſtody of the lunatic 
is granted, by virtue of the king's ſign manual, the great ſeal 
acts in matters relative to the lunatic, not under the ſign manual, 
but by virtue of its general power as keeper of the king's con- 
ſcience : the court makes many orders, and enforces them by at- 
tachment; which orders and manner of enforcing them are not 
warranted by the ſign manual, but by the general power of the 
court. Ambl. Rep. 706. Jide allo ex parte. Roberts. 3 Al. 
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Committees muſt paſs their accounts once a year purſuarit to 
an order of court made 1 5th December, 1792: and mult petition 
to pals their accounts. 

Coſts to committee ꝛefuſed, becauſe he Ned not t paſſed his 
accounts regularly though no fraud. 1 Veſ. Jun. 296. 
Committee not permitted ta pals his accounts without inquiry, 
what money he has had:i in his hands from time to time. Ibid. 
The court will not, allow a committee to keep money i in hi 
hands without paying intereſt for it. 


Brother of a lunatie, committee of his eſtate, had rf it 
Deonine years before the commiſſion; during which time there were 
cConſiderable ſavings: ordered to pay intereſt, though alledged, 
he made no uſe of it; unleſs Wenke circumltances to Jultify 
| as. Did. 1 5 7. | r 


Fourthly, 


How they are to foe and. dfendi in this Court. Fs: 


2 bow 8 nt fav; that the care and commit. 
1 ment of the cuſtody of the perſons and eſtates of ideots 
and lunatics are the prerogative of the crown, and are al- 
ways intruſted to the perſon holding the great ſeal, by the royal 
ſign manual; and by virtue of this authority, upon an inquiſition 
finding any perfon an ideot or a lunatic, grants of the cuſtody of 
the perſon and eſtate of the ideot or lunatic are made to fuch 


perſons as the Lord Chancellor, or Lord Keeper, or Lords Com- 


miſſioners for the cuſtody of the great ſeal for the time being, 
think proper; and therefore ideots and lunatics fue by the com- 
mĩitees of their eſtates; and they defend alſo by their committees, 
who are by order of court appointed guardians for that purpoſe 
as a matter of courſe: and if it happens that an ideot or luna- 
tic has no committee, or the committee has an intereſt oppoſite 
to that of the perſon whoſe property is intruſted to his care, an 
order may be obtained for appointing another perfon as guardian 
for the purpoſe of defending a ſuit. So if a perſon who is in 


the condition of an ideot or lunatic, though not found ſuch by 


inquifirion, is made a defendant, the court, upon proper infor- 
mation of his incapacity, will direct a guardian to be appointed. 
Sometimes informations have been exhibited by the Attorney 


General, on behalf both of ideots and lunatics, conſidering them 
as under the peculiar protection of the crown; and if in a bill 


filed by the committee, or in an information exhibited by the 


Attorney. General, the lunatic be not named a party, that is com- 
| — * 
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) monly a good cauſe of deinurrrer; but if the bill be - brought 
\ in nature of an injunction, to be e againſt ſome act done 


during his lunacy, it is not neceſſary that he ſhould be made a 
5 party, for that were to ſtaltify himſelf. x Chan. Caf. 1 153. 
Ibid. 11 

One 38 great age, being deprived of his memory, and 
become almoſt non compos mentis, was admitted to anſwer by his 
guardian, in regard the demand in queſtion was but ſmall; but 

| had the value been conſiderable, the regular way had been to have 
taken out a commiſſion of lunacy, and have gotten a committee 
aſſigned. Per Lord Talbot, 3 P. Will. 111. 

Perſons being ideots, lunatics, or non compos mentis, who u are. «77, 
ſeiſed or poſſeſſed of eſtates in fee, or for life or years, in truſt, 
or by way of mortgage, are enabled to make conveyances or af. 
ſignments of ſuch eſtates, in ſuch manner as the Lord Chancel- 
lor ſhall direct, on hearing of the perſons for whom ſuch ideots 
or lunatics ſhall be ſeiſed in truſt (vid. Stat. 4. Geo. 2. c. 10. ); 
ſo lunatics are alſo enabled by ſtatute (29 Geo. 2. c. 31.) to ſur- 
render leaſes in order to renew the ſame under the direction of 
a court of equity. 

A diſtinction is to be made between acts done by ideots and 
Junatics in pair, and in a court of record; that as thoſe acts ſo- 
lemnly acknowledged in a court of record, as fines and recove- 
ries, and the uſes declared on them, they are good, and can nei- 
ther be avoided by themſelves nor their repeſentatives; for it is 
to be prefumed, that had they been under theſe difabilities, the 
judges would not have admitted mo to make thoſe ms: a þ 
ments. Co. Litt. 247. 

. Therefore, if a perſon non COIN: mentis acknowleidges a fine, 
zit ſhall ſtand againſt him and his heirs; for though the judges 
-ought not to admit of a fine from one labouring under that dif- 
ability, yet when it is once received, it ſhall never be reverſed; 
Becauſe the record and judgment of the court being the higheſt 
&idence that can be received, the law preſumes the conuzor at 
iat time capable of contracting; and therefore the credit of it 
r to be conteſted, nor the record avoided by any averment 
againſt the truth of it. 4 Co. 124. 2 Inſt. 483. Bro. title Fine, 
75. G. Litt. 247. 
As to acts done by chem in pais, they are diſtinguiſhed into 
void and voidable, although as to themſelves they are regularly | 
unavoidable ; becauſe no man is allowed to diſable himſelf, for 
the inſecurity that may ariſe in contracts from counterſeit mad- 
neſs and folly ; beſides, if the excuſe were real, it would be re- 
pugnant that the party ſhould know or remember what he did; 
but their heirs and executors may avoid ſuch I in pais, by plead- 
ing the eager | 
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. Guardians and Prochein Amys. its 


"4 THERE are ſeveral ſpecies of guardians; the firſt are 


| guardians by nature; viz. the father and (in ſome caſes) 
the mother of the child, For, if an eſtate be left to an infant, 
the father is by common law the guardian, and muſt account to 
His child for the profits; and with regard to daughters, it ſeems 


by conſtrudt ion of the ſtatute 4 & 5 Ph, & Mary, c. 8. that 


the father might by deed or will aſſign a guardian to any woman 
child under the age of ſixteen ; and if none be fo aſſigned, the 
mother ſhall, in this caſe be guardian. This guardianſhip con- 
tinues till the infant attains the age of twenty-one ; it yields as 
to the cuſtody, of the perſon to guardianſhip in ſocage, where the 
title to both guardianſhips concur in the ſame individuals ; but 
guardianſhip in ſocage ending at fourteen, it is preſumed, that 
after that age the father or other anceſtor, having a like title to 


both guardianſhips, becomes guardian by nature till the infant's 


age of twenty-one. Guardianſhip by nurture only occurs where 
the infant is without any other guardian, and none can have it 
except father or mother; it extends no ſurther than the govern- 
ment and cuſtody of the infant's perſon, and determines at 
Fourteen, in the cafe both of males and females. Co. Litt. 88. 
3 Ret. 39. Her, 738. 3 Rep. 3. 0 

._ Guardianſhip by /ecage ſprings wholly out of tenure; there- 
fore the title to it cannot ariſe, unleſs the infant is ſeiſed of 
lands, or other hereditaments lying in tenure holden by ſocage. 


“ The direct object of this ſtatute, was to prevent the taking away or marrying 
maldens under ſixteen againſt the conſent of their parents: but the ſtatute prohibited 
it in terms which implied, that the cuſtody and education of fuch females ſhould be- 
long to the father and mother, or the perſon appointed by the former. It is obſerva. 
ble on this ſtatute that though the title is confined to maidens being inberitors, and the 
preamble ſpeaks only of ſuch as be heirs apparent, or have real or perſonal eſtate, yet 
the enacting part mentions maidens under ſixteen generally According to the ſtrict 
language of our law, only an Heir apparent can be the ſubject of guardianſhip by na- 
ture; which reſtriction is ſo irue, that it hach ever been doubted, whether ſuch a 
guardianſhip can be of a daughter, whoſe heirſhip, though denominated apparent, 
yet, being liable to be ſuperieded by the birth of a ſor, is in effect rather of the pre- 
ſumptive kind, Therefore when guardianſhip by nature is extended to children in ge- 
neral, or to any beſides ſuch as are heirs apparent, it is not conformable to the 1-gal ſenſe 
of the term, but muſt be underſtood to have reference to ſome rule independent of the 


common law. Thus when in Chancery the father and mother are ſtyled the natural 


guardians of all their children, we ſhould ſuppoſe thoſe who expreſs themſelves ſo ge- 
nerally, to refer to that fort of guardianſhip which the order and courſe of nature, as 


far as we are able to collect it by the light of reaſon, ſeem to point out, and to mean, 


that it is a good rule to regulate the guardianſhip by, where the poſitive law is fGlent, 


and it is in the diſcretion of the Lord Chancellor to ſettle the guardianſhip. Har. Co. 


Litt. 88. note 12. 


The 


* Pres, 
Y 
%. 
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The title to this guardiauſhip is in "ſuch of the infant's next of 
blood as cannot have by deſcent the ſocage eſtate, in reſpe& of 
which the (guardianſhip ariſes, by deſcent, without any diſtinc- 
tion between the whule and half blood. This guardianſhip being 
wholly for the infaat's benefit, and not in any reſpect for the 
guardian's profit, it is not a ſubject either of alienation, forfei- 
ture, or ſucceſſion; and conſequently if the guardian in ſocage 
becomes incapable or dies, the wardſhip deyolves upon the per- 
ſon next in degree of kindred to the infant, not being inherita- 
ble to him. This guardianſhip, like that of tenure, continues 
only till the infant is fourteen years of age; for then, in both 
caſes, he is preſumed to have diſcretion, ſo far as to chooſe his 
own guardian. And this he may do, unleſs one be appointed 
by the father, by virtue of the ſtatute of 12 Car. 2. c. 24. which 
confidering the imbecility of judgment in children of the age of 
fourteen, and the abolition of guerdianſhip in chivalry. (which, 
laſted till the age of twenty-one), enacts, That any father un- 
der age or of full age, may by deed or will diſpoſe of the cuſtody 
of his child, either born or unborn, to any perſon, except a po- 
piſh recuſant, either in poſſethon or reverſion, till ſuch child at- 
tains the age of Lwenty-one years. Theſe are called guardians 
by:/atute, or teſtamentary guardians. | 

There are alſo ſpecial guardians by cuſtom of London, and 
other places; but they are particular exceptions, and do not fall 
under the general law. _ 8 5 

A guardian then is he that hath the cuſtody and education of 
ſuch a perſon as is not of ſufficient diſcretion to guide himſelf 
and his eſtate: and the duty and office of guardians conſiſt in 
taking care of the infant's perſon, his education, and eſtate; for 
they can do nothing but for the profit and benefit of the infant, 
nor intermeddle with any thing but of what they may tender on 
count. 

Guardians may diſcharge incumbrances affecting the infant's 
eſtate: ſo where a queſtion was, whether when an eſtate de- 
ſcends to an infant ſubjeCt to incumbrances, the guardian muſt or 
may (without the direction of a court of equity) apply the pro- 
fits to diſcharge the incumbrances, or the intereſt of them? or 
whether they ſhould not be accounted perſonal eftate, and fo the 
adminiſtrator of the infant intitled to them, if the infant die du- 
ring his minority ? | | | | 
The court held, that the guardian might, without the direc- 
tion of the court, pay the intereſt of any real incumbrance, and 
the principal of a mortgage, becauſe that is a direct and imme- 
date charge upon the land; but not any other real incumbrance; 
but they are not compellable to apply the profits of the eſtate of 
the infant heir to pay off bond debts; neither can they with the 


rents and proſits purchaſe lands, ſo as to prevent the money 
5 | | from 
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from going in a courſe of adminiſtration. Prec. Chan, 13). 
2 Vern. 606. 1 Vern. 463; 435. S. C. 2 Vern. 40. 
The Lord Chancellor “ is, by right derived from the crown, 
the general and ſupreme guardian of all infants, as well as ideots 
and lunatics; that is, of all ſuch perſons as have not diſcretion 
enough to manage their own concerns; and orders on petitions, 


wit haut bill, ini regard to the guardianſhip of infants, have not 


only been proviſional, bit in ſome caſes deciſive, as to the right 
of guardianſhip : thus in the caſe of Lord Tenham and Barret, 
there was no bill depending in this court, but only a petition, de- 


firing that Lady Tenham, the mother, being a papiſt, might not 


have the guardianſhip of the infant, and determined on' petition 
againſt the mother; upon which an appeal was brought to the 


Houſe of Lords, before whom it was not objected, that this 


court could not, on a petition only, determine the right of 
guardianſhip ; and on the appeal, the Lords alſo determined the 
right againſt the mother. 18th March 1718. Alſo, | 

In the caſe of a teſtamentary guardian +, ſuch guardian hay- 
ing a plain legal right upon the words of the will, and the whole 
caſe ariſing thereon, there can be no need of a bill in equity, no 
proofs on either fide are requiſite, or can avail; and therefore 
the matter is properly determinable upon a petition without 1 


bill. 2 P. Vill. 120. 


Guardians are but truſtees, and the ſtatute by enabling the 


father to deviſe the guardianſhip of his children, did no more 


than empower the father by will to chooſe a different perſon 
from him or her that would have been guardian in ſocage, a 
different perſon than what the law would have appointed, and 
to continue that guardianſhip to a different time than the guar- 
dianſhip in ſocage would have continued, viz. until twenty-one, 
inſtead of fourteen. But ſtill a guardian appointed according to 
the ſtatute had no more power than a guardian in ſocage; and 
as the court could interpoſe where there was a guardian in ſo- 
cage, ſo might it alſo do in the caſe of a guardian by ſtatute, 
both being equally truſtees : ſo this court will, and has interpoſed 
even in the caſe ef a father, as where the child had an eſtate, and 
the father, who was inſolvent and of an ill character, would take 


the profits, there the court had appointed a receiver: ſo if any 
wrong ſteps are taken by a guardian, which might not deſerve 


* But ſee Harg. Co. Litt. $8. note (16,) where the reader will find the origin of 
the Lord Chancellor's juriidiction over wtauts conſidered very much at large by that 
learned editor. : 


+ Note, The morber's appointment of a guardian to her ſon by will is void; the 


| Nxcute confining the power of appoiuting a teſtamentary guardian to the father cnly» 


3 A k. 519. 
puniſh+ 
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puniſhment, yet if they were ſuch as induced the leaſt ſuſpicion 

bf the infant's being likely to ſuffer by the conduct of a guardian, 
or if a guardian choſe to make uſe of methods that might turn 
to the prejudice of the infant, the court will interpoſe, and erder 
the contrary; and this is grounded upon. the general power and 
juriſdiction which it had over all truſts, and a guardianſhip is 
moſt plainly a truſt, yu v. Kyffin, cited in 1 P. Will. 705. 
Per Lord Macclesfield. 


One deviſed the guardianſhip of his child to his wife and A: 3 


but if his wife ſhould marry again, then the wife and A to * 


upon another guardian; the wife did marry again, but would 


not agree with 4 to chooſe another guardian ; ; reſolved, that it 
devolved upon the court of Chancery to appoint à guardian: ſo 
where a guardian is recommended by will to act with the advice 
of FS, and F is attainted, this ſuperior tendency devolves 
upon the court of Chaucery. Davey v. Lord weng Trin. 


1725. by Lord King. 1 P. Will. 703. 
A, who had a biſhop's leaſe to her and her heirs during three: | 


lives, deviſes the ſame to her daughter an infant, and directs the 
guardian and truſtees to make purchaſes for the infant's bene- 
fit. The guardian, upon the deceaſe of one of the three lives, 
took a new leaſe for three lives: the infant dies; the queſtion 
was, whether this new leaſe ſhould go to the old uſes ? to the 
heirs ex parte materna, as the firſt leaſe would have ese we 
ther to the heirs of the infant ex parte paternus? 

Lord Chancellor : This is a deſcendible freehold, and * no- 


thing had been altered, would have gone to the heirs. ex parte 


materna ; but the new leaſe is to be conſidered as a new acqui- 
ſition, and to veſt in the infant as a purchafer; how then will 
this go, conſidered as a new purchaſe ? If the infant had lived 
till full age, and then had ſurrendered the old leaſe, and taken a 
new one, this certainly would have gone to the heirs ex parte 
paterna : ſo if all the lives had died, and the guardian had re- 
newed the leaſe, it would hkewiſe have gone to the heirs on the 
part of the father: and this is not like the caſe of an infant's 
perſonal eſtate turned into real; for the reaſon of that's being 
till conſidered as perſonal eſtate, is, becauſe of the difterent ages 


at which the infant might diſpoſe of his perſon, and his real 


eſtate, and not out of favour to any one repreſentative more than 
another. 1 Att. 480. And 

It being objected, that this was an act done by a guardian 
only during the minority, and ought not to prejudice any one 
taking by repreſentation, it being an act merely voluntary, and 
not out of neceſſity; the court ſaid, 

That if this indeed had been wantonly done by the guardian. 
without any real benefit to the infant, it would have been proper 
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io come nion evurt of equity to be relieved: againſt it; but * 
Lf was a juſt and reaſonable occaſion for what the guardian hag 
id | done; for he was directed by the mother to make purchaſes for 
| the benefit of the infant,” Here one life being dead, ſurrendering 
the old, and taking a new leaſe, was the moſt benehelal purchaſe 
for the infant that could be, and therefore ought to have the 
fame conſequence as if done by the infant herſelf at full age. 
1 Al. 481. So where a feme purchaſes a church- leaſe to her 
and her heirs for three lives, and dies, leaving an infant daugh. 
ter, two of the lives die, the infant's guardian renews the leaſe ; 
1 this held to be a new acquiſition, and ſhall go to the heirs on the 
bt | or pant of the father. Prec. in Chan. 319. 
'F It has been already ſhewn, that by the ſtatute of 12 Car. 2. 
c. 24. a father has a right to diſpoſe of the guardianſhip of his 
bt | child until he attains twenty-one years of age; and this appoint. 
2M ment will be binding, unleſs ſome miſbehaviour be ſhewn in the 
z guardian; in which caſe it being a matter of truſt, this court has 
| a ſuperintendency over it; and the right of a teſtamentary guar- 
1 | dian takes place of a ouardianihip by nature; for by the expreſs 
| words of the act of parliament, the guardian by will takes place 
of all other guardians; and his authority by that law, is a con- 
5 _ _ - tinuation of the paternal authority: ſo if a man deviſes the guar- 
| * dianſhip of his child to three perſons, and without ſaying, and 


to the ſurvivors- or ſurvivor of them,” it has been determined that 
| the ſurvivor ſhall have it; for where ſeveral guardians are ap- 
1 pointed by a will, each of them ſeems to be a complete gust. 
| dian; and it would be very miſchievous, and of very ill effect, 
| if, where there are ſeveral guardians appointed by a will, and 
ſome refuſe to act, that the reſt ſhould not be able to do any 
thing, which would be the conſequence if a guardianſhip de- 
viſed to ſeveral ſhould be taken to be one joint naked authority: 
2 guardian has an authority coupled with an intereſt, and may 
bring a writ of raviſhment of ward on the infant's being taken 
from him; and though the damages recovered ſhall by the ſta- 
tute go towards the benefit of the ward, yet the declaration mult 
lay it ad damnum of the guardian of the plaintiff. 2 P. Will. 108, 
One of the guardians of an infant girl, of about nine years 
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old, takes her from a boarding- ſchool, and marries her to his on 
ſon, who has no eſtate ; the court ordered the guardian to pro- P 

duce the girl in court, and then committed her to the other guar- 
dian, directing at the ſame time, an information to be brought l. 
r 


againſt the guardian who married the ward to her diſparagement: 

but this was held to be no contempt ; the ward not being under 
the immediate care of the court. 2 P. Vill. 561. 

A guardian will not be appointed after marriage neither wil i 0 

the court determine a guardianſhip, or diſcharge any order made 
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for A guardian, becauſe of a-marriage ® ; and this court, without 
diſcharging guardians from the truſt repoſed-3 in them, will make 
orders for the regulation of their conduct, if they conduct them- 
ſelves in a manner not ſatisfactory to the court. 1 Ye. 160. 

When a fatherleſs child has no guardian, the Lord Chan@llor 
has a right to appoint one: and from all proceedings relative 
thereto, an appeal lies to the Houſe of Lords. 3 Bl. Com. 427. 

A guardian may be appointed, and maintenance allowed by 
the Lord Chancellor, on petition without ſuit, and the coſts of 
the application are to be allowed to the guardian in his accounts, 
3 Bro. Ch. Rep. 88. Ibid. 0. 2 Ath. 315. * 

In order to obtain the appointment of a guardian, a petition 
muſt be preſented to the Maſter of the Rolls, and when the ſame 
is anſwered, leave it with the regiſter to draw up the ordet, and 
when the order is paſſed and entered, leave a copy of it with the 
Maſter, with a ſtate of facts, Rating the propetty of the infant, 
in what manner he became intitled thereto, the yearly value of 
the real eſtates, and the amount of the perſonalty, alſo the in- 
fant's age, and the names of his relations or next of kin. The 
fate of facts muſt be ſupported by an affidavit. 

The Maſter having made his report, a petition muſt be pre- 
ſented to confirm the fame; the petition may be in the name of 
the infant _— or by w_ infant and the perſon named as his 
guardian. 

The petition, with a 2 thereph; and likewiſe a copy of the 
report mult be left with his Honour's ſecretary, or with the 
Lord Chancellor's ſecretary, who will get the ſame anfwered, 
and ſet down in the paper of petitions for hearing. 

The order, confirming the report and appointing the perſon 
propoſed-guardian, on his entering into the uſual recognizance, 
being. made, leave a copy of it with the Maſter, whoſe clerk 
will prepare the recognizance. 

When the-infant arrives of age, the guardian” 8 recognizance 
may be vacated. by petition or motion. 

Mere filing a bill is ſufficient to make an infant a ward of 
this court. Ambler 301. | 

Acts of the court, as the commitment of a wardſhip, and in 
a cauſe depending, to be taken notice of -by every one at his 
peril, in the ſame manner as of a /is pendens. 3 P. Will. 117. 

It is a contempt to marry, a ward of the court, without the 
leave of the court, though. the parties concerned in ſuch mar- 
riage had no notice, that the infant was a ward of the court: and 
though the father of the infant is hving : and the party will be 
committed for ſuch eee Bid. 116. Ambler gol. 2 Eg. 
Ca. Abr. 757. 


Pe Vide 1 Ve 92 91. where it is faid, guardianſhip of daughters ee by marriage, 
7s of ſons. : 
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When the party in | contempt petitions to be ace PR 


muſt be a xeference to the Maſter, to ſee that a proper ſettle- 


ment be made on the wife, before the contempt can be cleared. 

1 Veſ. jun. 154. N 
perſonal attendance of an officer in be army who had 

married a ward of the court diſpenfed with, on his offering to 


go before the Mafter, and make propoſals for a reafonable Hale. 


ment. Ambler 2. 

In the above caſe the infant's prochein amy preferred a petition, 
ſtating the facts relative to the marriage; and prayed that the 
officer and his wife might perſonally attend the court, and that 


ſuch order might be made, touching the contempt committed by 


the officer, and for the protection and preſervation of the infant's 
fortune and property, as to the court ſhould ſeem meer. On the 


day appointed for attendance the officer preſented a petition, 


ſtating that he was a lieutenant of dragoons, and the facts as 

ſtated in the other petition ; that it was with diſſiculty he could 
obtain leave to be abſent from his regiment to attend the other 
petition z and that if the court ſhould commit him for a con- 


_ tempt, it would endanger the loſs of his commiſſion : that his 


father was willing to lay before the Maſter propoſals for a ſettle - 


ment out of his own fortune; and that he was willing to ſecure 


his wife's fortune as the court ſhould think fit; and therefore 


prayed that it might be referred to the Maſter to receive propoſals; 


and that the other petition might come on with this petition. | 
When a child is put under the protection of the court by a 
teſtamentary guardian, it will be a contempt even of the mother 
to marry him without the conſent of the guardian. Gill. 172. 
This court will aſſiſt the teſtamentary guardian to prevent an 
improper marriage of the infant heir. Ca. temp. Talbot 57. 
A mother petitioned that Mr. B might be reſtrained from 
marrying her daughter, being an infant, and a ward of this court; 
ordered, as he was likewiſe an infant, that his guardian ſhould 
not permit him to marry the young dy; without the leave of the 
court. 3 th. 304. 
When infants under the care of this court and upon a treaty 


of marriage, the court refers it to a Mafter to ſee, whether the 


ſettlement propoſed is proper; if improper, the court will not 


give the infant leave to marry. 3 Ath. 305. 


If a father, by will, appoints guardians to his natural child, 


the court will appoint them guardians, without a reference to 
the Maſter. 2 Bro. Ch. Rep. 58 

A father reſtrained from — paternal anchotiny over his 
children, by order of the court, upon a petition ſtating that the 
father was a very unfit and improper perfon to have the care and 


And 


ne of his e 4 . Cb. . 101. 
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And note, che guar dianſhip of an infant is not aſſignable over 1 


to another.. 45 8 
If a guardian takes a bond for arrears of rent, he thereby 
makes it his own debt, and ſhall be charged with it; but he ſhall 
in his account be allowed all reaſonable. expences diſburſed by 
him in the diſcharge of his truſt ; and if he is robbed of the rents 
and profits of the land without his default or negligence, he ſhall 


be diſcharged thereof upon his account. 2 Chan. Rep. 97. 


A guardian by common law may be removed by this court, 


or compelled to give ſecurity, if there appears any danger of 
their abuſing either the infant's perſon or eſtate ; and this court 
ſometimes though rarely, removes a teſtamentary guardian; 


but if he behaves not to the ſatisfaction of the court, orders for 
the regulation of his conduct are frequently made upon him. 
. 16%0. — OR 

If a perſon appointed guardian purſuant to the ſtatute of 


12 Car. 2. c. 24. dies or refuſes to take upon himſelf the guar- | 


danſhip, the Lord Chancellor may appoint a guardian; and a 
guardian ſo appointed is competent to conſent to the marriage of 
an infant. 2 Tr. of Equity, with notes by Fonblanque, 244. 25 2. 
Alk. 813. | 

A . 0 that a guardian may be aſſigned, unleſs to carry on 
2 ſuit, or protect an intereſt, muſt be purſuant to the ſtatute, 
Bro. Ch. Rep. 5 56. Note, The application in this caſe was for 
a guardian to conſent to a marriage. 3 


By 26 Geo. 2. c. 33. ſec. 12. It is enacted, That if any guar- - 


dans or mothers of perſons under age ſhall be non"conpor mientin, 


or in parts beyond. the ſeas, or ſhall refuſe their conſent to a pro- 


per marriage of ſuch minors, ſuch perſons deſirous of marrying 


may apply by petition to the Lord Chancellor, who is em- 
powered to proceed upon ſuch petition, in a ſummary way; and 


incaſe the marriage propoſed ſhall upon examination appear to 


be proper, the Lord Chancellor ſhall judicially declare the ſame 


to be ſo by an order of court, arid ſuch. order ſhall be deemed 
ind taken to be as good and effectual, as if the guardians, or 


mothers of the parties ſo petitioning, had conſented to ſuck 


marriage. | 5 

By a prochein amy, or next friend, is uſually meant that pers 
bn by whom an infant, a lunatic, or feme covert, ſues in this 
tourt; and where a ſuit is by a prochein amy, who is not ſuſfis 


cut to anſwer colts, the court will order another to be named 


who is able and ſufficient: outlawry, or excommunication, in a 


urdian or prochein amy, cannot be pleaded or alleged in diſa- 


bility where an infant ſues or defends by him. 
Bill by infant and after decree prochein amy died; defendant 
etitioned that plaintiff might name a new prochein amy within 
| 9 7, "mu 
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ten days, or on default, that it might be ee to a Maſtery 


the like application by defendants, ordered, without direCting an 
- attendance upon the petition, that upon plaintiff 's clerk in cour 


truſt; but the truſtee ſhall make good the truſt, And the 1a 


legatee. 
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appoint a proper perſon. Order granted, Ambler 388. 
In Ludolph v. Saxby, 26th March 1742, Lord Hardwicke, upon 


1 


having four Py notice, the Maſter ſhould appoint a new prochei 


amy. 
The like Sales was mule by Sir Thomas Seqell, Coumteſ of | 
Shalburne, & c. againſt Lord nchiguin, N. B. The forte al | 
died before-decree. b 
A prochein amy need not be a celan, hot muſt be a perſa c 
of ſubſtance, becauſe liable to coſts. 1 4th. 570. t 
After anſwer plaintiff not compelled to change the next friend c 
on affidavit, that ſhe was worth nothing, and not found till afeiM t 
anſwer, contradicted by her ſwearing to 44 J. a year. DefendariMll i 
ought not to have anſwered ; but ſhould have ſaid, he could ng 
find her. 1 Ye. jun. 409. k 
Next friend cannot ſue in forma pauperis; but ache not to E fl 
diſcharged for poverty: dangerous to diſplace him; though p 
aye. there may be a caſe grols enough for it. * 410. 
tr 
te 
E 1 APT KE V. m 
c: 
E 7 22 8 
* HE office and duty of truſtees having ht d coniiMl © 
: dered pretty much at large in the introductory part of ti 
work, it will be neceſſary to make but very few additional obſer 
tions in this place upon that ſubject. | la 
_ Whoever has the poſſeſſion of goods or lands, either hath th ad 
abfolute property or eſtate in them by a ſufficient title; or, ſofa *" 
as that is wanting, is conſidered as a truſtee for the owner. A, 
he that takes upon him a truſt, takes it for the benefit of the pe 
ſon for whom he is truſted, and not to take any advantage t ty 
himſeif. SS. Caf. in Chan. Trin'7 Ann. 
And by Sir Fobn Trevor, Maſter of the Rolls, the heir a 0 
mortgagee ſhall hold only in truſt for the executors. " 
Infants, being truftees only, by ſtatute 7 Ann. c. 19. may ſac 
obliged to convey as the court ſhall direct, without a day. be 


Regularly no act of the truſtee ſhall prejudice the ce//ui 5 


ſeems to be the ſame of the act of God; for if the truſtee of bir 
legacy dies before the is paid, _ mall not 9 


A tuft 
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A alia may. in ſome caſes ſue in his own name, but ordina« 
rily ce/fi que truſt muſt be made a party. 

What he is compellable to do by ſuit, he may do without ſuit 3 ; 
2s to join with ce//ui que truft in tail in a feoffment; for A ; 
are truſtees merely to preſerve his eſtate, 

Regularly he is to have nothing for his own labour nc pains: 
yet if he employs a ſkilful bailiff, and gives him 20 /. per annum, 
that muſt be allowed, for he is not bound to be his bailiff. And 
he ſhall not pay, but have coſts, except he be guilty of ſome 
breach of truſt, or ſome wilful miſdemeanour. Nor will the 
court ever charge him with imaginary values, but only as bailiff, 
though very ſupine negligence might indeed, in ſome caſes, 
charge a truſtee with more than he had received; but the proof 
thereof muſt be very ſtrong, Toth. 156. 2 Chan: Ca.. 138. 
1 Lern. 144. : 

If a truſtee is robbed of the money he received, he ſhall be al- 
lowed it on account, the robbery being proved, although the 
ſum is only proved by his own oath, for he was to keep it but ag 
his own. 2 Chan. Caf, 2. 1 Vern. 28. 2 Vern. 137. 2 Can. 
Caf. 132. 2 Vern. 548. 

Where there are more than one, there is a difference between 
truſtees and executors. For truſtees have all equal power, in- 
tereſt, and authority, and cannot act ſeparately, as executors 
may, but muſt join both in conveyance and receipts ; for one 
cannot ſell without the other, or defire to receive more of the 
conſideration money, or to be more a truſtee than his partner, 
So that it would be contrary to juſtice to charge them with each 
other's receipts, except in eaſe of neceffity, where they ſo join 
in receipt, as not to be diſtinguiſhed what has been received by 
one, and what by the other. But if two executors join in the 
ſale of the goods, &c. of the teſtator, they ſhall be both charges 
able, though one of. them only received the money, for there was 
no neceſſity for their joining. Cre. Car. 312. 2 Fern, 515. 
1 Salk, 318. 2 Fern, 570. 

Truſtees ſhall not be ec as winelſes one againſt ano- 
ther, except in ſome ſpecial caſes, and that by order of the court. 

A truſtee examined as a witneſs was afterwards thought ne- 
ceſſary by the court to be, and was made a defendant, Upon 
hearing, his depoſitions were not allowed to be read, though he 
ſhould pay no coſts, nor ſhould gain or loſe by the decree (be it 
35 it would), becauſe the decree muſt be againſt him, and his 
depoſitions are to affirm his own act. | 

On a deviſe of lands in truſt for payment of debts, the truſtee 
himſelf purchaſes part: and | 

The Lord Chancellor ſaid, he would not allow it to ſtand good, 


apough another perſon, being the beſt Sa bought it for 
LI 3 him 


\ 
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him at a public fale ; for he knew the dangerous copſequence ; | 
nor is it enough for the truſtee to ſay, you cannot prove any 
fraud, as it is in his own power to conceal it; but if the majo- 
rity of the creditors agreed to allow it, he ſhould not be aſtaid 
of making the precedent. 1 Je. g. Per Lord Hardwicke, 
It has often been determined, that in a deviſe to truſtees it is 
not material, the word Heirs ſhould be neceſſary to carry the fee 
at law ; for if the purpoſes of the truſt cannot be ſatisfied with. 
out having a fee, courts of law will ſo conſtrue it. 1 Ye. 491, 
3 Bury, 1686, | | 


On a bill to execute a truſt, the firſt perſon intitled to the in. 


5 heritance is a neceſſary party if in being. 2 Veſ. 492. 


It is a principle laid down in this court, and not to be depart. 

ed from, that in limitations of a truſt, either of real or perſonal 
| Eſtate, to be determined in this court, the conſtruction ought to 
be made according to the conſtruction of limitations of a legal 
eſtate ; with this diſtrinction, unleſs the intent of the teſtator or 
author of the truſt appears plainly to the contrary; but if the 
Intereſt does not plainly appear to contradict and over · rule the le- 
gal conſtruction of the limitation, it was never laid down, that 
the legal conſtruction ſhould be over- ruled by any thing but the 
plain intent. 2 Je, 655. Vide alſo Brown's Gan. Rep. 223. 
where the ſame doctrine is held, and ruled by Lord Chancellor 
 Thurlow. Es | or Ls 1 
It is an eſtabliſhed rule, that a truſtee, executor, or admini- 
ſtrator, ſhall have no allowance for his care and trouble; the 
reaſon of which ſeems to be, that on theſe pretences, if allow- 
ed, the truſt eſtate might be loaded, and rendered of little value; 
beſides the great difficulty there might be in ſettling and adjuſting 
the quantum of ſuch allowance; and there can be no hardſhip 


in this reſpect upon any truſtee, who may chooſe whether he 


will accept the truſt or not. 3 P. Will. 251. Fas 

Thus where an executor in truſt, who had no legacy, and 
where the execution of the truſt was likely to be attended with 
trouble, at firſt refuſed; but afterwards agreed with the reſiduary 
legatees, in confideration of 100 guineas, to act in the executor- 
ſhip, and he dying before the execution of the truſt was com- 
pleted, his exceutors brought a bill to be allowed theſe 100 
guineas out of the truſt money in their hands; but the court 
Taid, all bargains of this ſort ought to be diſcouraged, as tending | 
to eat up the truſt; wherefore the plaintiff's demand was diſ- 
allowed. + P. Will. 251. in note (A) And it ſeems to be 
owing to this jealouſy, which a court of equity entertains of an 
executor or truſtee, that if they compound debts or mortgages, 
and buy them in for leſs than is due thereon, they ſhall not take 
the benchit of it themſelves, but other creditors and legatees ſhall 
| have the advantage of it, and for want of them, the benefit 


ſhall 


* 


was, whether A. one of the truſtees in the deed, but 
never executed it, or formally accepted the truſt, was liable ? 
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| call go to the party who is intitled to che ſurplus z whereas, if 


one who acts for himſelf, and is not in the circumſtances of an 
executor or truſtee, buys in a mortgage for leſs than is due, or 
for leſs than it is worth, he ſhall be allowed all that is due there- 


on. Did. and ſee Salk. 155. 


4 


In the caſe of truſtees, though there are not negative words in 
2 deed, that they ſball not be liable for the actt of one another, yet 
this court will not make them liable for more than each has re- 
ceived; but if truſtees will bind themſelves to be liable for the 
acts of each other; this court will not relieve them: ſo where a 


bill was brought to replace money raiſed by ſale of the plain= 


tiff's property in the funds, by the truſtee, the only l 
who had 


B. the other truſtee, ſold the ſtock, but A. knew of it, and con- 
cealed it from the plaintiff; and the Lord Chancellor held A. 
equally liable with B. 3 At. 585. 1 Brown's Chan. Rep. 69, 
Vid. 400. 430. 653. FY i 5 i 

Where a truſtee is merely a truſtee, and there is any act to 
be done by him, it is very commendable in him to be cautious .; 
but where he has a private intereſt of his own ſeparate and inde- 
pendent from the truſt, and obliges cgſtui que truſt to come into 
this court, merely tg hear the point relating to his private inte- 


reſt determined at the expence of the truſt; this is ſuch a vexa- 


tious behaviour in him, that he will be deereed to pay the whole 
colts of the ſuit. 2 Ak. 48. e | 
A breach of truſt is conſidered but as a ſimple contract debt, 


and can only fall upon the perſonal- eſtate of the truſtee z and the 


particular circumſtances of a caſe ought not to vary the rule: 
and a truſt is, where there is ſuch a confidence between parties, 


| that no action will lic, but is a caſe merely for the conſideration 


of a court of equity. Bid. 119. 612. ; 
Truſtees for ſupporting contingent remainders, joining to de- 


ſtroy them, are guilty of a breach of truſt; and no diverſity, 


whether the ſettlement be voluntary or for a valuable confidera- 
tion, or by will only; and in ſuch caſe, if the perſons claiming 
under the breach of truſt have notice of it, they are ſubject to 


the ſame truſt ; ſo if the conveyance be voluntary, or. without a 


valuable conſideration ; but if for a valuable confideration, and 
without notice, the purchaſer will hold the lands diſcharged, and 
the truſtees muſt buy and ſettle other lands to the {ame uſes. 
Bid. 678, 681. | 5 | | 
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CHAPTER vr. 5 


07 F. eme Cores,” | 


EM E Coverts are married women. And huſband ant wiſe 
muſt both join in ſuit for things merely in action belonging 
to the wife. But ſometimes the wife by her prochein amy, or next 
friend, ſues her huſband in this court; as where ſhe ſues him 
for performance of a marriage ſettlement, or the like : and 
_ ſometimes ſhe petitions againſt bim, or ſues him here for ali- 
moeny; as where he turns her away, or ſhe goes away upon ill 
uſage: alſo a feme covert hath been allowed to ſue here in 
her own name, when her huſband was beyond ſea: ſo in a 
caſe where a huſband releaſed the wife's debt. A ſeme covert, 
who has a ſeparate maintenance, may ſue alone. So may a 
wife whoſe huſband is baniſhed by act of parliament ; and may 
act in every thing as a feme ſole. If the wife anſwers, and the 
huſband ſtands out all proceſs of contempt, the bill can be taken 
0% confeſſo againſt the huſband only. So where a wife, by com-. 
ination, refuſed to join with her huſband in a plea. A feme 
covert muſt anſwer alone, if the huſband is not amenable, 80 
an attachment was granted againſt a wife, the huſband not being 
| amenable. Though the wife's anſwer differs from the huſband's, 
| 1 it ſhall not prejudice him, for ſhe can be no witneſs againſt 
im. 1 Chan. Caf. 41. Did. 35. 2 Vern. 104. 2 Chan, Caſ, 
7 296. 2 Vern, 613. Mich. 1711, Bell v. Commi ary Hide, 
pe « 79. 1 Chan. Caſ. 39. 5 
Where a wife is defendant, you cannot regularly ſerve the wife 
with proceſs to anſwer, without ſerving the huſband alſo, though 
the matter in. queſtion concerns the wife only. - But though or- 
dinarily the wife muſt not anſwer alone, yet where plate, G. 
had for many years before been depoſited with her, and the bill 
| was brought againſt the huſband and her, and he being in Ire. 
land could not be brought to anſwer, ſhe: was ordered to anſwer 
alone. And frequently the wife is put to anſwer alone, when 
the huſband is beyond ſea: but an order is uſually obtained by 
motion or petition, for the wife to put in and ſwear her anſwer 
ſeparate from her huſband.- So where ſhe lives ſeparate from 
her huſband, ſhe is often ordered to anſwer alone. But if the 
anſwer alone without leave of the court, the anſwer will be ſup- 
preſſed upon motion. 1 Chan. Rep. 62. | 
In ſome caſes the wife has been committed without has huſ- 
band. But ordinarily, if the wife be in contempt for any matter 
in this court, the huſband is alſo liable to proceſs of contempt, 
and commitmept, as the caſe Fuer Cary: i Rep. 92. v 
| | pon 


= FEME COR. 521 


3 | 
. Upon petition at the Rolls before Sir Foſeph 5; che bill 


was againſt the huſband and wife, upon ſpecial matter ſhewn 


(by affidavit) of colluſion between the plaintiff and the defend- 
ant's wife; ſhe-not appearing to anſwer the bill, his Honour di- i 


rected that the proceſs of contempt muſt be againſt huſband and 
wife, but that it ſhould not be executed againſt the huſband. ., 
Griſewood v. Higfon, Trin. Vac. 1938. 

No decree can be had againſt a feme covert for her ba 
if the huſband will not appear, &c. for her anſwer is no * 


without his. 1 Chan, Caſ. 39. 173. | | 
But a feme covert, though an infant, being heir of a movigages - 


or truſtee, may be ordered to levy a fine, and make ſuch con- 


veyances as mortgagees and truſtees of full age. Com. Rep. 615. 
The woman and her huſband agreeing to part upon difference, ” 

and he giving her a ſum of money for her livelihood, which was: 
put into a friend's hand for her, the was ——_ to ſue alone for” 
this without her huſband. Cary's Rep. 8 

Upon the affidavit of a feme covert that a bill has been filed iu 
her name without her conſent, it ſhall be diſmiſſed, By: Cao, 
Abr. 72. Preced. in Chan. 376. r 

Creditor of a wife has a right in equity aan her ſeparate: | 
property. 1 Veſ. jun. 


7 4 
Wife may by bill with her huſband appoint her ſeparate eſtate 


for his debts. 1 ef. 163. 


* 
Of things merely in action, belonging to the wits as a bond,' 
legacy, &c. ſhe ought to join in ſuit; aliter of a rent running in. 


the wife's right after marriage; and if the huſband alone ſhould 
ſce the bond, and be nonſuited or diſmiſſed, that will not con- 


clude the ab; ; but if he die before judgment or decree, the wife 


cannot revive the ſuit. 1 Chan, Cal. 41. 
If a wife has a fortune payable in future, to be raiſed at ſo much 
fer annum out of a term, and the huſband dies inſolvent before 


the commencement of the term, her fortune is not liable to pay 


her huſband's debts, unleſs he makes her ſome ſettlement. MS. 
Caſes in Chan. MorgelPs Caſe, Paſch. 8 Ann. 

Alſo where a huſband covenants. to ſettle certain lands upon 
his wife, and he afterwards diſpoſes of the lands, and dies, the 


court will order an account of his affets, and a purchaſe of lands 


of equal value to be ſettled on her. Bid. Harriſon v. Conſtantine. 

But where a citizen of London agrees to leave his wife ſo much 
at his death, and dies inteſtate, ſhe cannot both have her for- 
tune and her diſtributive ſhare according to the cuſtom too, but 
muſt make her election. Lid. Baſi v. Coggs. 

If a feme covert has any particular portion, or ſum of money 
by ſettlement, decreed her, which became due either before or 
after the marriage, the court will not order it to be paid to the 


huſband, _ he makes a ſuitable ſettlement upon her, or ſhe, 
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indſor's caſe, where, by act of parliament, a particular ſum was 
given her in lieu of the lands ſettled upon her. 

If the huſband can lay hold of the wife's eſtate without the 

-aid of a court of equity, the _—_ wilt not compel him to ſetile 
it, otherwife where he cannot. 1 Yeſe 638. 

Wife's legacy not to be paid to 85 huſband without her con. 
"ſent taken by commiſſion, ſhe being abroad. 3 Bro. Ch, Re, 
237. 

Where the fortune of a feme ſole is depoſited in court, 2nd 
ſhe marries even without conſent of the court, and firſt the huſ. 
band dies, and then the wife, without iſſue, yet it ſhall go to the 
repreſentatives of the huſband, and not of the wife; for the mo- 
ney being in court, it was always in his poſſeſſion, ſubjeCt only to 
the equity of the wife and the children, for a reaſonable proviſion 
for them, who, failing, the money belongs to his repreſentatives, 
N SS. Caſes in Chan, temp. Grp, 1715. Parker v. Wyndham. 
Blut in a caſe where the wife's portion was paid into the hands 

of the Maſter, and the huſband died indebted, the court decreed 
that this portion, was not aſſets of the huſband ; for as at hw, 
where judgment is recovered by baron and feme, the judgment | 
| ſurvives to the wife, and the benefit thereof, & eguitas ſequitur 
legem, though it ſeems to have been determined otherwiſe in 
this court, where the wife is a lunatic, for there it has been 
booked upon as veſted in the huſband. Fitagib. 148. Nightingale 
v. Lackman & ux. 

Note, This ſeems to be; where the wife ſurvives the huſband, 

Money was deviſed to be laid out in land for a feme covert in 
fail with. reverſion in fee. For the plaintiff i it was prayed as ac- 
cording to the uſual courſe of the court in theſe caſes, that ſhe 
ſhould be examined by commiſſion apart from her huſband as to 
her inclination with regard to the diſpoſition of the money, whe- 
ther ſhe would have it laid out in land, or receive it in money; 
and the commiſſion granted. 1 V%, jun. 512. In Cunningham v. 
Moody, 1 Yo. 174. Lord Hardwicke ſaid, that the wife muſt 
tome into court to conſent, or be examined * W d 


CHAPTER vn. 
Of Heirs. 


N heir is one that ſucceeds, by deſcent and right of blood, 

s to lands, tenements, and hereditaments, being an eſtate of 
inheritance. 

And heirs, as obſerved before, are ſome of thoſe perſons who 

are favoured in equity. They ſhall not bs diſinherited by _m_ 


l, 
of 


. be aeubiguons 


Urs. © 323 


is words, or by P91 e- And where they 
are diſinherited, 3 ſhall be favoured in this court. 3 Chan. 
Cof. 131. 1 Vern. 480. 2 Chan, Caſ. 4. 


A rele-, deviſee ſhall have no aſſiſtance againſt an heir 


here, but will be left to help himſelf at law as he can. And 
though a truſtee miſemploy the money raiſed on a truſt eſtate, 
yet it ſhall not be to the prejudice of the heir. Bid. 134. 1 Vern. 
336. 1 Salk. 115. 2 Vern. 178. Eg. Caf. Abr. 264—276. 
Max. of Eq. 3 pl. 7. pl. 5. 51. pl. 1. 55. pl. 3. 68. pl. 5. 22. 
8 Mod. pl. 32. 90. 122. Anon. Com. Rep. 345. 

And if a ſettlement is made of lands to be ſold in truſt for ſe- 
veral purpoſes, the reſidue is given to B and his heirs, reſerving 


only 200/. to be paid to ſuch perſon as the donor ſhould by 
writing under his hand direct; who died without ſuch direction 


the 200 J. will go to the heir of him who made the ſettlements 


| and not to B, or his heirs, 


,- 


1 and an order muſt be obtained to amend bill, See Fern, 354. 441. 


If will is le and eſtate of inheritance deviſed from heir at 
law; deviſee commonly exhibits bill againſt him *, in order to 


, perpetuate teſtimony of it, by proving due execution thereof; 


this is done by examining witnefles thereto, in perpetuam rei me- 


moriam ; for which purpoſe will in queſtion muſt be ſet forth 
verbatim in bill, which heir at law having anſwered, plaintiff 


proceeds to iTue, as in other caſes, and then examines witneſſes 
to will, or proves their hands, if they are dead, for the purpoſe 
of perpetuating their teſtimony ; the will (if the witneſſes are 
examined in Lendon) muſt be left at the examiner's office, for 


inſpection by them, and for their being examined thereto z which 
done, and publication paſſed, the cauſe is at an end: rules or an 


order having been firſt obtained for publication, 
The heir at law, if he- examines no witneſſes touching the 


validity of the will, may give notice of motion, for plaintiff to 


pay him his coſts, to be taxed by Mafter, which court uſually 
grants : but the heir at law is at liberty to croſs examine all the 
witneſſes to the will. And although heir at law croſs examines 
plaintiff's witneſſes, and refuſes to releaſe his right, he ſhall __ 
colts. 

Upon bill hy heir at law for diſcovering, and delivering up, or 
depoſiting title deeds, againſt perſons in poſſeſſion of them as ex- 
ecutors, and in poſſeſſion of the premiſes by agreement with a 


Where heir at law is made h and inſiſts on his title, he ſhall have coſts, 
though the cauſe is determined againſt him; but if he be plaintiff, and miſcarries on 
a groundleſs ſuit, he ſhall pay coſts. 3 P. Vill. Rep. 373. 

I Though court takes examinations to perpetuate teſtimony of will, yet it-will not 
try validity thereof, but if title comes collaterally. in queſtion, court uſually directs 


+ iſſue at law to try the ſame : therefore ſuch bill muſt not pray any relief, order, or 
decree for eftabliſhing will , ſee 2 Ventr. 366. if plaintiff does, heir at law may de- 


mur, and infift on his right to conteſt will at law; whereupon demurrer will be al- 


tenant 
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tenant by the courteſy, plaintiff need not ſtate every link of his 
pedigree. 1 Veſ. jun. 72. 57 ETD Af 

If heir at law examines witneſſes to prove. inſanity of teſta. 
tor, at time of making will, or that he was impoſed upon, cir. 
cumvented, or improperly importuned, to make ſame, or that it 
was not duly executed, according to ſtat. 29 Car. 2. c. 3. he ſhall 
not have coſts, but bear his own. See 2 P. Vill. Rep. 285. 


"C- HA T Ya 
Of  Executors and Adminiſtrators. 


XN executor is a perſon entruſted by law with the teſta- 
tor's perſonal eſtate, ; and therefore, if there does not appear 
to be ſome inſolvency in the executor, or ſome groſs deſign to 
waſte the teftator's effects, or to go into another kingdom, equity 
will not take the ſecurity out of his hands. 2 Ey. Caſ. Abr. 
420. c. 1. Tet | 
An executor, from his name, is but a truſtee, he being to ex- 
ecute his teſtator's will; and therefore called an executor : and 
this is the only reaſon why the legatee may bring a bill againſt the 
executor for his legacy. P. Will. Rep. 549. 575+ | 
An adminiſtrator is one that hath the goods of a man dying 
inteſtate committed to his charge by the ordinary. 55 


And executors and adminiſtrators differ in little elſe than in 
the manner of their conſtitution, their office and duty being al- 
moſt exactly the ſame. | „ 
Executors may not charge or be charged in equity farther than 
the law doth charge them. And here they may ſue one another. 
So one (or both) of them may ſue an executor of an executor, 
if he hath gotten the eſtate into his hands, or for a deva/ſiavit he 
hath committed. And one executor alone, without the reſt, 

may be ſued here; but he ſhall be charged for no more than he 
| Hath. An executor temporary proves the will, afterwards his 
executorſhip determines : held, the ſubſequent executor may 
| ſue here without farther probate of the will. Toth, 74. 1 Cha. 

Caſ. Did. 265. | | | 
Tf executors ſever in their receipts and diſburſements, in ſuch 
caſe they ſhall only be anſwerable pro tanto; but if they act 
jointly, each of them ſhall anſwer the whole, if one becometh 
inſolvent, MSS. Caſe in Chancery, Darwell v. Burrows, Mich. 
8 Ann. hs | | 

If a ſuit be here againſt two executors, and one of them ap- 
| pears and anſwers, the ſuit ſhall not ordinarily be proſecuted 
againſt him go a hearing till the other has anſwered, and be 

| | | | brought 
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EXECUTORS, &c. . 


brought to a hearing likewiſe z for they are but one perſon. Ca- 
| ry's ep. 30. | | 


Two executors are plaintiffs, one of them is excommunicate, 
the other may be ſevered, and the defendant ſhall anſwer him. 


Toth. 74. 


A perſon may be allowed to bring a bill as adminiſtrator, be- 
fore adminiſtration actually taken out. Barnard. Rep. 3 20. 

How far an adminiſtrator ſhall be charged with intereſt. 
Barnard. Rep. 390. . . 

Though an adminiſtrator ought to have coſts given him to the 
time of the decree for the account, in what caſes the ſubſequent 
colts ought to be reſerved. bid. | 
When = decree is made againſt an adminiſtrator where intereft 


mall be referved. Ibid. 


Where an obligor is made executor, it is no extinguiſhment of 


the debt. MSS. Caf. in Chan. Bodily v. Hill, Trin. 7 Ann. 
5 | 8 Ie 
Executors indiſcreetly placing out money are liable to anſwer 


it. Or where teſtator dies indebted on bond, and aſſets ſufficient 


come to the hands of his executor who detains them, and lets 

che intereſt go on upon the bond, this prejudice ſhall be turned 

upon himſelf. Bid. Anon, Hil. 7 Ann. Yo 
Where a teſtator leaves no legacy to his executor, then the 


© executor is reſiduary legatee, if no deviſe of the reſidue; for it 


doth not appear that he hath any thing elſe for his trouble. Foe 
ter v. Mount, MSS. Caf. in Chan. Trin. 7 Ann. and 2 Vent, 
349- 359- VVA 553 

As particular legacy, either ſpecific or pecuniary, given to ex- 
ecutors that are ſtrangers in blood, excludes them from the ſur- 
plus: but an executor, if next of kin to the teſtator, is not ex- 
cluded. from the ſurplus ; for whoever is conſidered as a truſtee 
of the ſurplus, muſt be ſo as to the whole ſurplus, and the next 
of kin cannot be for the whole; as next of kin, he is intitled to 
a diſtributive ſhare. And if there be more executors than one, 


whether ſtrangers or not, a legacy to one only, ſhall not exclude 


him, nor any of the. reſt, of the ſurplus, for they are joint, 


| and each had power over the whole. Hunt v. Berkley, Eg. Cafe 


Abr. 243. pl. 4. | 2 | | 
Executors placing out money in purchaſes are liable to anſwer, 
if the ceſtui que uſe diſapprove of it when he comes of age 3 or if 
they lend money on perſonal ſecurities, it is at their own peril. 
Rep. Eg. 10. Gilb, Chan, 341. MSS. Caf. in Chan. Terry v. 
Terry. | | | 3 | 
4. by will gives an annuity out of his perſonal eſtate. If 


the executor has miſbebaved himſelf, the court will order part of 


the perſonal eſtate to be ſet aſide to fecure this annuity. 2 P. 


' Coſts 


5% PAxxxUp rer. 
Coſts of courſe againſt executors, who are decreed to pay in- 
tereſt on account of a breach of truſt. 1 J. junr. 294. 


Executors may diſpoſe of a leaſe for years as aſſets, notwith- 
ſtanding a proviſo or covenant that lefſee ſhall not aſſign. Bid. 


CHAPTER IX. 
Bankruptcy. 


DI the ſeveral ſtatutes relating to bankrupts, a ſummary ju- 
riſdiction is given to the Lord Chancellor, in many matters 
confequential or previous to the commiſſions thereby directed to 
be iſſued; from which the ſtatutes give no appeal. 3 Bl. Com. 
By theſe ſtatutes, the Lord Chancellor exerciſes a ſuperin- 
tending and diſcretionary power, and may determine in a ſum- 
mary way; but notwithſtanding this, the court governs itſelf, by 
| way of analogy, to the uſual and ordinary proceedings in thi 
court. But this power of the Chancellor to act in a ſummary 
way under a commiſſion of bankrupt is confined to tranſaRions 
between the creditors, the bankrupt, and the aſſignees. 1 Cooke's 
 Bankrupt' Laws, 2. N ; 5 . 
Though the court can have no more power on a bill than on 
a a petition, yet it is equally, if not more proper, that queſtions of 
importance ſhould be brought before the court by way of bill; 
and it is frequently neceſſary to adopt that mode of proceeding, 
to ſettle the demands of the creditors. Bid. 3. | 
The Chancellor has power, upon a bankrupt petition, to ſend. 
a caſe for the opinion of a court of law, and to direct an iſſue to 
try any litigated queſtion, in which caſe coſts generally follow 
the verdict at law. Bit. a | 
No coſts are given upon a petition appealing from the judg- 
ment of the commiſſioners, where their determination appears to 
have been wrong, although the court may have thought it ne- 
ceſſary to direct an iſſue, or a triz' at law. id. . 
An order cannot be reheard for coſts. It being a general rule 
made that no court permits an appeal againſt coſts only. Bid. 2. 
Petitions in bankruptcy (with copies for the Lord Chancellor) 
are left with the ſecretary of bankrupts at his office in Bell. yard; 
to be anſwered. When a petition is anſwered, it muſt be copied, 


and ſerved on the oppoſite party, who will ſee, by the order writ- 


ten in the margin of the petition, when to attend the hearing 
thereof. After the petition is ſerved, make an affidavit of the 
ſervice, and file the ſame, and beſpeak an office copy of it at the 
. n 5 | bankrupt | 


© BANKRUPTCY. _ 
' bankrupt office; where all affidavits in matters of bankruptcy 
are filed. . a, | Fg 
If neceſſary to file an affidavit of facts in ſupport of a petition, . 
procure an office copy thereof, to be read at the hearing of the 
petition, aud file the original early enough for the oppoſite party 
to take an office copy of it, and to file his affidavit in anſwer 
thereto, if requiſite. | BEES | 
| Petitions are entered by the ſecretary of bankrupts in the paper 
of petitions for hearing, when left to be anſwered. | 
The orders are drawn up by the ſecretary of bankrupts; which 
muſt be copied, and ferved on the oppoſite party. | 
In caſe the party. upon whom an order is made, does not, upon | f 
being ſerved therewith, conform thereto, another petition, veri- : | 
fed by affidavit, muſt be preſented, ſtating the fact of diſobe- 
dience, and praying that he may ſtand committed to the Fleet 
Priſon. 1 | . 8 
oo That between party and party, the Maſter never allows | 
charges for attendances in court before the bankrupt petitions a 
come into the paper; but between ſolicitor and client, charges 5 
for attendances on the firſt petition day, till the hearing are 
allowed. 0 855 | | 
Upon preſenting a petition excepting to a Maſter's report, 5 l. 
muſt be depoſited with the ſecretary of bankrupts. 
Upon bankruptcy the mode of ſelling an eſtate is left to the 
eommilſioners, not directed by the court, as in a ſale by a Maſter. 
This was an application, that the ſale might be by auction in the 
country, 1 J. jun. 112. | 1 
Commiſſioners not to decide, whether an eſtate of a bankrupt 
Wall be ſold or not: there muſt be an order for ſale: any credi- 
tor has a right to infiſt on it. Bid. 168. SE 3 
Bill by a creditor (who had obtained judgment quando accide- 
rint) againſt the executor and aſſignees of a certificated bankrupt 
deceaſed, for an account of the ſurplus left in the hands of the 
aſſiguees after payment of 20 5. in the pound to all the creditors : 
the aſſignees demurred ; demurrer allowed: the executor only 
being liable to the creditor z and the aſſignees to the executor * 
only. 4 Bro. Ch. Rep. 270. | | 
This application ſhould have been by. petition in the bank- 
VVV | 
The Lord Chancellor ſaid, that if the executor be inſolvent, 
the court would appoint a receiver who might bring actions. He 
alſo ſaid, that ſuppoſe it was clear that aſſignees would pay over * 
2 ſurplus to an inſolvent executor, the court would reſtrain him 
from receiving; ſo that creditors may always be provided for in 
a ſhorter way than by ſuch a bill. Bid. | N | 
Aſſignees for any ſurplus they have, are anſwerable only to the: | | 


bankrupt or his repreſentatives, 5 
| | | Intereſt 
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" Intereſt at 4 per! cent. againſt aſſignees of a bankrupt for not 


making a dividend, e they ought, will be inereaſed upon cir. 


Eumſtances. Did. 89. 

Creditor upon receiving his debt ſuperſeded 2 commiſſion of 
bankruptcy without application to the court: ordered to — 
Bid. 157. 

Bankrupt was prevented from farrendering becauſe the com- 
miſſioners did not attend at the day; on petition of the commiſ. 


foners another day was appointed. The court blamed their con- 


duct, and ſaid, the petition . to have been by the et, 
Did. 1 95. a ; 

A ſpecial meeting of creditors ordered, in order to their con- 
ſent or diſſent, to ee annuitants to prove as creditors. 


/ 1 Bro. Ch. Rep. 267. 


Petition to appoint a meeting for benkropt s ſurrender and ex- 
amination, after the commiſſioners had been diſſatisfied with 


former anſwers, allowed. The mecting at the expence of the 
. eſtate, 2 Bro. Ch. Rep. 48. 


' The like petition allowed, the bankrupt having been prevented 


from ſurrendering by ilineſs. 2 Bro. Ch. Rep. 49. 


Petition by a creditor to ſtay certificate, that he might provea 
debt, not accounting for not t having applied belore, diſmiſſed. 


Did. 48. 


By the 5 Geo. 2. c. 30. 5 25. the petitioning creditor is dire 
ed, at his own coſts, to proſecute the commiſſion until aſſignees 


2 ſhall be choſen, which coſts are to be aſcertained by the com- 


miſſioners at the meeting for the choice of aſſignees, and are to 


be paid by the aſſignees to the petitioning creditor out of the firſt 
money or effects received or collected by them under the com- 
miſſion. 


But the direQion of the Natuce that the commiſſioners ſhall 
ſettle the bill, is not held to be ſo concluſive as to prevent the 


Chancellor, hon petition, referring it to a Maſter to tax, if upon 


the hearing there ſnhould appear to be reaſonable objections againſt 
the allowances made by the commiſſionere. 1 Cooke's Bankrupt 
Laws, 10. © 

Coſts ſubſequent to the choice of aſſignees to be taxed by a 
Matter, and 20 5s. allowed him by the ſtatute, for his taxation, 
and certificate thereof. 5 Geo. 2. c. 30. /. 46. 

In order to procure a taxation of ſuch coſts, an application 
muſt be made to the ſitting Maſter at the public office, 

Note, 'ihat comm! ioneft; in the country can, on no account, 


take more than 20s. for each fitting. 2 Bro. Ch. Rep. 50. 


Upon a petition for diſcharging a bankrupt out of cuſtody, 


- plaintiff at Jaw becoming petitioning creditor, a copy of the 


cauſes of the bankrupt's TOY, and alſo an ailidavit of 
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BANKRUPTCY. 
their being ſigned by the proper officer, muſt be produced and 


had in court. 


Notice muſt be given to commiſſioners of the order obtained 


upon a petition to enlarge the time for the bankrupt's ſurrender, 


by perſonally delivering, or leaving at their places of abode, a 


copy of the petition and order, which muſt be inſerted in the 


Gazette, 2 | | | 
When an order is obtained for a creditor to make and file his 
election, whether he will proceed againſt the bankrupt at law, 
or take his relief under the commiſſion, the election is to be 
made in the margin of the order-book. PS. | 
Money being ordered by a decree to be paid to the plaintiff, 
who afterwards became a bankrupt, he and the aſſignees ap- 


plied, by petition, that the money might be paid to the aſſignees. 


No ſupplemental bill had been filed, and Mr. Lloyd ſuggeſted 
as the reaſon, that the ſum was ſo ſmall (only aboutgo/.) that 
it would not bear the expence of a ſupplemental bill. Lord Chan- 
cellor ordered it to be paid to the aſſignees. 2 Bro. Ch, Rep. 
322. | | | 


— 


LORD LOUGHBOROUGH's ORDER. 
In the Matter of Bankruptcy. 
| 8th March, 1794. 


LorD CHANCELLOR. 


NS 


petitions for liberty to prove ſeparate debts, under a joint 
commiſhon of bankrupt, or for the choice of a new aſſignee or 


new aſſignees, upon the death or bankruptcy of an aſſignee or aſ- 
ſignees; or for taking an account of the principal, intereſt, and 
coſts due upon mortgage of the bankrupt's eſtate, and for ſale _ 


of the eſtate for payment thereof, and to prove the deficiency as 
a debt under the commiſhon, tends to create unneceſſary expence 
and delay; I do therefore order, That the commiſſioners in a joint 


commiſhon againſt two or more bankrupts, ſhall be at liberty, at 


any meeting or meetings for the proof of debts under ſuch 
commiſſion, to admit the proof of any ſeparate debt or ſepa- 
rate debts of any one or more of ſuch bankrupts, under ſuch 


joint commiſſion ; and ſuch ſeparate creditors ſhall be at liberty 


to aſſent to, or diſſent from, the allowance of the certificate of 
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the bankrupt or bankrupts, of whom they ſhall be ſeparate cre. 
ditors. And I ds further order, That the commiſſioners do cauſe 
diitin& accounts to be kept of the joint eſtate, and alſo of ſuch 
ſeparate eſtate or eſtates ; and that what ſhall be found to belong 
to the ſeparate eſtate or eſtates, ſhall be applied, in the firſt place, 
in or towards ſatisfaction of the debts of the reſpective ſeparate 
creditors; and in cafe there ſhall be any overplus of the joint 
eſtate, aftcr all the joint creditors ſhall be paid and ſatisfied their 
whole demands, that the ſhare or ſhares, intereſt or intereſts of 
the bankrupt or bankrupts, whoſe ſeparate eſtate or eſtates is, or 
are to be applied in manner before directed in ſuch overplus, be 
carried to the account of his or their ſeparate eſtate or eſtates, and 
be applied in or towards ſatisfaction of his or their ſeparate debts; 
and in caſe there ſhall be any overplus of the ſeparate eſtate or 
eſtates of ſuch bankrupt or bankrupts, after all their ſeparate cre- 
ditors ſhall be paid and ſatisfied their whole demands, that the 
overplus of ſuch ſeparate eſtate or eſtates, be carried to the ac- 
count of the joint eſtate, and be applied in or towards fſatisfac- 
tion of the joint debts , and that the coſts of taking ſuch accounts 
be paid out of ſuch ſeparate eſtate or eſtates, and be ſettled by 
the commiſſioners, in caſe the parties differ about the ſame. A 

I do further order, That in caſe an aſſignee or aſſignees of any 
bankrupt or bankrupts, ſhall become bankrupt after the date of 
this my order, ſuch bankrupt, aſſignee or aſſignees, ſhall be re- 
moved, and ſhall be no longer an aſlignee or aſſignees of the 
eſtate and effects of the ſaid bankrupt or bankrupts ; and that 
upon the death or bankruptcy which ſhall from henceforth hap- 
pen of any aſſignee or aſſignees, upon application made to the 
major part of the commiſſioners named in the commiſſion, and 
ſigned by any one or more of the creditors who have or hath 
proved a debt or debts under the faid commiſſion, and who is or 
are intitled to vote in the choice of aſſignees, the commiſſioners 
Mall cauſe due notice to be given in the London Gazette, and in 
ſuch other of the public papers as they ſhall think fit, of the time 
and place when and where they ſhall proceed to the choice of a 
new aſſignee or aſſignees in the room and ſtead of the ſaid de- 

_ ceaſed or bankrupt aſſiguee or aſſignees. And I do order, That 
the creditors who ſhall be preſent at ſuch meeting, and who are 
entitled to vote in the choice of aſſignees, and any perſon or per- 
ſons duly authoriſed by any ſuch creditor or creditors not preſent 
at ſuch meeting, do then and there proceed to ſuch choice ac- 
cordingly; and after ſuch new aſſignee or aſſignees ſhall have 
been 10 choſen, 1 ds order, That all proper parties do join 
in an afſignment of the eſtate and effects of the ſaid bankrupt 
or bankrupts, ſo as that the ſame may be. duly veſted in the 
_new allignee or aſlignees, and in the ſurviving or ſolvent aſſignee 
or afſignees (if auy ſuch there be). And J ds further order bens 
| | 8 | when 
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when the aſſignee or aſſignees of any bankrupt or bankrupts ſhall 
| have become bankrupt, the commiſſioners named in the com- 
miſſion or commiſſions againſt ſuch aſſignee or aſſignees, do pro- 
ceed to take an account of the eſtate and effects of the bankrupt 


or bankrupts come to the hands of the aſſignee or aſſignees, who 


ſhall have ſo become bankrupt, and of his or their aſſignee or aſ- 
ſignees, or to the hands of any perſon or perſons by their or any 
of their order, or for their or any of their uſe ; in the taking of 
which account the commiſſioners are to make to all parties all 
juſt allowances. And I do further order, That ſuch parts of the 


eſtate or effects of the bankrupt or bankrupts whoſe aſſignee or 


aſſignees ſhall have ſo become bankrupt, as ſhall be then remain=- 
ing in ſpecie; and alſo all books, papers, and writings, in the 


cuſtody or power of the ſaid bankrupt aſſignee or aſſignees, or of 
his aſſignee or aſſignees relating to the ſaid bankrupt or bankrupts, 


or his or their eſtate or effects, be delivered over to the new aſ- 
ſignee or aſſignees (if any ſuch ſhall have been choſen), and the 
ſolvent aſſignee or aſſignees, if any ſuch there be, or to the ſolvent 


aſſignee or aſſignees, if no new aſſignee or aſſignees ſhall have 


been then choſen: and that ſuch new aſſignee or aſſignees, if 
any ſuch ſhall have been then choſen ; and the ſolvent aſſignee or 
aſſignees (if any ſuch there be) or the ſolvent aſlignee or aſſignees 
only, if ſuch new aſlignee or aſſignees ſhall not have been choſen, 


be admitted creditors under the commiſſion or commiſſions againſt 
ſuch bankrupt aflignee or aſſignees, for what,ſhall be found due 


from the eſtate or effects of ſuch bankrupt aſſignee or aſſignees; 
and for the betrer taking the account before directed, all parties 


are to be examined upon interrogatories or otherwiſe, as the - 


commiſſioners ſhall think fit; and are to produce upon oath be- 
fore the ſaid commiſſioners, all books, papers, and writings, in 


their or any of their cuſtody or power, relative to the ſaid bank- 
rupt or bankrupts, or his or their eſtate or effects, as the com- 


miſſioners ſhall direckt. Aud I do further order, That upon appli- 
cation to the major part of the commiſſioners named in any com- 
miſſion of bankruptcy, by any perſon or perſons claiming to be 
a mortgagee or mortgagees of any part of the bankrupt's eſtate 
or effects, the ſaid commiſſioners ſhall proceed to enquire whe- 
ther ſuch perſon or perſons 1s or are a mortgagee or mortgagees 
of any part of the bankrupt's eſtates or effects, and for what 
conſideration, and under what circumſtances; and if the com- 
miſſioners ſhall find ſuch perſon or perſons is or are a mortgagee 
or mortgagees of any part of the bankrupt's eſtate or fn 


gagee or mortgagees to the ſum claimed by him or them under 


ſuch mortgage or mortgages, that the commiſſioners do then pro- 


ceed to take an account of the principal, intereſt, and coſts, due 


upon ſuch mortgage or mortgages, and of the rents and profits 
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and no ſufficient objection ſhall appear to the title of ſuch mort- 
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of the mortgaged premiſes received by ſuch mortgagee or mort. 
gagees, or by any other perſon or perſons, by his, their, or any 
of their order, or for his, their, or any of their uſe, in caſe ſuch 
mortgagee or mortgagees ſhall have been in poſſeſſion of the 
mortgaged premiſes, or of any part thereof; and that the com- 
miſſioners do then cauſe due notice to be given in the Londen 
Gazette, and in ſuch other of the public papers as they ſhall think 
fit, when and where the ſaid mortgaged premiſes are to be ſold, 
before them, or by public auction at any other place or places, if 
they ſhall ſo think fit; and that ſuch ſale be made accordingly, 
And I do further order, That all proper parties do join in the 
_- conveyance or conveyances to the purchaſer or purchaſers, as 
the ſaid commiſſioners ſhall direct. And I do further order, Phat 
the monies to ariſe from ſuch ſale, be applied, in the firſt place, 
in payment of the expences attending ſuch ſale, and then in pay. 
ment and ſatisfaction of what ſhall be found due to ſuch mort. 
gagee or mortgagees, for principal, intereſt, and coſts ; and that 
the ſurplus of the ſaid monies (if any) be paid to the aſſignees of 
the eſtate and effects of the ſaid bankrupt : but in caſe the mo- 
nies to ariſe from ſuch ſale ſhall be inſufficient to pay and ſatisfy 
what ſhall be ſo found due to ſuch mortgagee or mortgagees, I do 
order, that ſuch mortgagee or mortgagees be admitted a creditor 
or creditors under ſuch commiſſion for ſuch deficiency, and to 
receive a dividend or dividends thereon, out of the bankrupt 
eſtate or eſtates, rateably, and in proportion with the reſt of the 
creditors ſeeking relief under the ſaid commiſſion ; but ſo as not 
to diſturb any dividend or dividends then already made : And for 
the better making ſuch enquiry, and taking ſuch account as afore- 
ſaid, and making a title to ſuch purchaſer or purchaſers, I 4 
order, That all parties be examined by the ſaid commiſſioners 
upon interrogatories or otherwiſe, as the commiſſioners ſhall 
think fit, and to produce before the ſaid commiſſioners upon 
oath, all deeds, papers, and writings, in their reſpective cuſtody 
or power, relating to the eſtate or effects of the ſaid bankrupt 
or bankrupts, as the commiſſioners ſhall direct. 
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A , the 18 777 of his office | S 3 I 


m— what his buſine and province was in early times 2 
—— Vas inferior in power to the grand juſticia - 3 
when his authority became circumſcribed . 


——— what relates to his office 54 
Charilal le nſes, this court will relieve by original bill a gift to 46 


Will oblige truſtees to charitable uſes to act or aſſign their 


truſt - - ib. 
if lands are given to tharitable uſes, and afterwards by 
improvement they become of greater value, a court of 
equity will direct the i 1 to be made to the ſame 


uſes * — 5 ib. 
Clerks of the petty bag-office, hes FPLON to thenk - 64 
Clerk of the chapel of the Rolls, his office 5 | 65 
Commiſſion of rebellion - . „ 
the form of the writ e "IE 15 
4 - docquet thereon - $: 186 
- to whom this writ is directed 3 ib. 
= how to be returned OY | 1 
how to proceed againſt commiſſioners refuſing to return a 
commiſſion of rebellion - „„ 
the power of the commiſſioners - 187 
———— the reaſon why this proceſs is directed to commiſſioners, and 
not to the ſheriff — — -» - - ib, 
a commiſſion of rebellion may be executed on a Sunday 
4 N - 1388 
— juſtice of- peace has no power to bail a man taken upon 
this commiſſion - - SIE oh ib, 
h——=—— commiſſioners only may- take bail - 187 
"Commiſſion to examine witneſſes - — 408 
— joinder in commiſſion what, and how affe ded 308 
-: how made out r | - 0 ib. 
dle form — | - — 309 
———— commiſſoner's oath - | - 310 
C | - ib. 
—— —— who the commiſſioners ought to be 2 1 
—— when the commiſſion is made returnable - ib. 
w— he it expires — * 1 
— — when, if it has not a certain return - ib. 
—— Who is firſt intitled to the carriage of the commiſſion 36. 
=— — when defendant is intitled to the carriage - ib. 
in what caſes the court will e defendant with a du- 
plwKkicate of the commiſſion 455 312 
——— if by default of him who hath the carriage of the com- 
| ' miſſion, nothing is done, he ſhall bear all the expences of 
the other ſide — No ON ib. 
8 of the notice to examine = - ib. 
3 tjie ſorm - N - - | 313 


Commiſſau 


$—— - diſagreement among the commiſſioners 6 
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Comm ion, what the notice muſt ſpecify - Page 313 
ho to be ſerved S wh 13. 
of the ſummons for witneſſes to appeoer 4356. 
—— the form - - ; = > 34 
by whom the ſummons muſt be ſigned 7. 16. 
- to whom directed - * ib. 
ho ſerved — . pe ib. 
——- the nature and effect of a ſummons {© 
not to be ſerved but upon thoſe who are preſumed to be 
willing witneſſes, and why - 4 76. 
———— witneſs notbound to appear, unleſs his expences are paid 
or tenderedto him 1 5 ib. 
in what caſes, and how the court will interfere i in, and of 
the commiſſioner's ſummons „ 


. ſub pana ad teflificandum, the better 3 moſt certain mode 
of compelling an unwilling witneſs to attend upon the com- 


miſſioners — — 3 2 | 316 

— the form of the ſub pœna — - | 15. 

ho to be ſerved — DE” . 

Il bpœna ducens lecum, its uſe - - 317 

the form - - - 16. 

how to be ſerved - - - | 
—— the execution of the commiſſion 8 - | 


———— what to be done by the commiſſioners and their clerks 15. 


no leſs than two commiſſioners can proceed upon and re- 


- turn the commiſſion - - — ib. 
. the plaintiff 's commiſſioners may execute the commiſſion 
if the defendant's commiſſioners do not attend "." is 


if the defendant's commiſſioners attend, and the plaintiff's 
commiſſioners are not there, the defendant cannot go on, 

and why - - ib. 
if notice be given of executing the commiſſion, and at the 
day appointed the commiſſion is opened, and nothing done, 

and no adjournment made, the commiſſion is loſt ib. 
—— where the defendant joins in commiſlion, if his commiſ- 
ſioners do not attend, he ſhall regularly not be permitted 


afterwards to examine - 325 
but in ſome caſes the court, upon proper affidavit, _ 
allow him to do ſo = hn - 

— — gone commiſſioner at leaſt muſt attend on each fide . | 
=——-— the commiſſioners preſent muſt ſubſcribe their names at the 
foot of each ſchedule of interrogatories — - 326 
how, and when, the witneſs is called before them 327 
bow he is examined, and by whom 8 


——— commiſſioners obſtructing each other in their duty Fa 
——— where the examinations are complete and good evidence 
ib, 


330 
—— if a commiſſioner is a witneſs, where and by whom he is 
to be examined - - ib, 


| — if a clerk who writes for the „ is a witneſs, where 


and by whom to be examined > 23, 
Commiſſion, 
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Commiſſion, W by che commiſſioners, when and how to be 


made — — Page 330 

- where publication is paſſed, no new commiſſion to examine 

can be granted or renewed without ſpecial order 331 
- how books, deeds, and papers, &e. are proved at the com- 
miſſion - - © "oh 

— — — how the commit on is made up and returned 33 
N. What ſum the commiſſioners are allowed — 325 


m———— by whom the ex pences of the commiſſioners are borne 13. 
—z rmedy of the ſuitor, if his commiſſioners refuſe to ſit 334 
— no commiſſion can be e in term- time without leave 


of the court . 0 FA 13. 
bo an order to examine a defendant as a witneſs is ob- 
tained - = 9 ib. 

—— how to examine a co-defendant @. NE: | |. 
m——— the order to examine a defendant as a witneſs, muſt be 
produced at the commiſſion | - 8 ib. 
. to examine witneſſes abroad — 3 335 


Commoners, Where they agree to incloſe a common, this court will 
compel the performance of ſuch agreement, and will ſend 
down a commiſſion for ſettling the title of all the com- 
moners - "ik - - 46 

— i. but this court will not retain a bill for this purpoſe, unleſs 
there has been a previous agreement between the commoners 
for an incloſure, or ſome benefit from the incloſure be 

alledged „ — ib. 

⁊ 2 commoner ovght not to come to this court to prove his 

right of common until he has recovered at law an affirm- 
ance of ſuch right _ . 

— a bill lies for the ſeverance of copyhold and freehold lands 

intermixed, and alſo to aſcertain the cuſtoms of a manor 


ib. 

Contempt, what the ſame conſiſts in WEE TS 199 
how a contempt is to be anſwered — ib. 

how and when a perſon committed for a contempt is to be 

| diſcharged - 200 
————— for ſpeaking ſcandalous words of the court ö. 
—— — for arreſting a ſuitor of the court — ib. 


—— proceſs of contempt to be directed into the 9 where 


the defendant lives . 


———proceſs irregular, party to be diſcharged with full coſts 16. 


contempts diſcharged on payment of colts, and filing of 


plea — - — - 76. 
if proſecuted after — V. 
if interrogatories are exhibited, and be de parts without 

| leave, to be committed - | 201 
m—— if found in contempt, to clear and pay coſls - 16. 
————— different kinds of contempt 8 ib, 
——— ſo breach of orders committed | - 202 
——— - what is ſufficient evidence of a contempt 103 
—— — how a contempt is to be proved againſt perſons who live 

2 great diſtance from the court — . 


Contempt, 


„ 541 


| Contempt, a contempt in not appearing or anſwering is commonly 2 | 


good cauſe to continue an inj unction Page 203 
Copyholder, this court will relieve againſt the A uſage of his lord 427 
Cos in general! 


—— Where the court decrees the party to pay coſts perſonally, how 


the ſame are to be recovered - - 7b, 
— how, if to be paid out of a real or truſt eſtate _ - 1. 
plaintiff intitled to coſts to the extent only of his ſucceſs 458 
—— in what caſe the court will indulge the party with liberty of 


excepting to the Maſter's report of taxed coſts = i. 
— whenever a clerk in court or ſolicitor petitions to have his bill 
of coſts taxed, the court never refuſes it - ib, 
—— but the court cannot go fo far as to order the client to pay what 
the bill is taxed at - . 15. 
— vat if a client petitions to tax his clerk in court's or ſolicitor's 
bill, he ſhall ſubmit to pay what is due - ib. 
—— how the clerk in court or ſolicitor is to recover the coſts taxed 
ib. 
—— who are generally excuſed paying coſts - 459 


—— party ſuing ia forma pauperis intitled to no more coſts, than colts 
out of pocket - - ib, 


— truſtee, if he has not miſbehaved himſelf, not liable to pay colts; 


but where he controverts an account, and afterwards is found 
in plaintiff *s debt, he ſhall pay coſts, and why *% ib. 
—— in what caſes heir at law is intitled to his coſts, in what caſes 


not 460 

— in what caſe the court will order an attorney or ſolicitor to pay 
| 22 | - — - ib. 
—— a legatee or creditor coming in before the Maſter, and not 
party to the cauſe, ſhall have his coſts, and why - 5. 

— in what caſe an infant is liable to pay coſts, in what caſe not 
451 
—— ON a bill of partition neither party pays coſts - ib. 
— in what caſe plaintiff muſt give ſecurity to anſwer coſts 462 


when application is to be made for ſecurity to anſwer coſts 16. 


—— in what caſe a feme covert by ſurvivorſhip ſhall have coſts 16. 
—— in what caſe the officer of the court is liable to anſwer coſts 76. 


— in what caſe executor may retain to anſwer his coſts, and in 


what not - — 463 
— in equity, entirely in the diſcretion of the court ns 
—— When the court will poſtpone: the conſideration of coſts 75. 


———- where executors have been guilty of a plain act of fraud, 
the court has decreed coſts againff them, notwithſtanding a tel. 
tator directed that his executors ſhall be allowed their coſts out 


of his eſtate - ib. 
— a party may appeal for coſts only | - 1 
— guardian allowed coſts in his account ITS 465 
— the rule reſpecting coſts in this court not at all ae to 
the rule at law - - - ib. 
— on exceptions being taken to the Maſter's report of bill being 


ſcandalous, Cc. plaintiffs thall have the coſts of the reference -. 
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report of irregularity - Page 465 
— taxed and paid to plaintiff becoming Rue? to allow her to go on 
with the cauſe © - — ib, 
— one in cuſtody for non-payment of cots taxed for ſcandal, not 
to be diſcharged till the clerk in court for adverſe party is ſa- 
tisfied his coſts and charges, though he produced a releaſe from 


the adverſe party himſelf - - 466 
— directed to be refunded on reverſing an order for allowing a 
demurrer, and why IS A © 
— appeal will lie for coſts in ſome caſes _ — oo 


— may be rehearing for coſts, under particular circumſtances 467 
on a ſpecial motion, and Rating particular circumſtances, the 


court may give colts, though the Maſter reports in favour of the 
other party - g - 468 


— upon exceptions to the Maſter's report of an anſwer being 3 in- 


ſufficient, the court held the anſwer to be ſufficient, but the 
party ſucceeding in the application not intitled to coſts, but 
they ſhall wait the event of the cauſe - . 


—— where coſts are decreed to all parties out of a real eſtate, tho 


one of them who was intitled to receive coſts, died before they 
were taxed, they do not moritur cum perſona, and why — . 
—— 2 bill of revivor for coſts held to be a good bil! — 468 


Where there is an apportionment of dower by commiſſion, not 


by writ, coſts are not to be given - ib. 
— where the material iſſue is found for the party who' ſets down 
the cauſe for further directions, he muſt have his coſts at law 


Ry 469 
— how coſts are taxed 1 F 
how recovered © _ S.- _ ib, 


— where a defendant in contempt puts in an anſwer without pay- 


ing the coſts of the proceſs of contempt, and the plaintiff re- 


plies thereto, by replying he hath loſt the coſts 2 
| Court, what and whence irs name 1s derived | — 
of Chancery, its definition and antiquity Ns, i, 
— conſidered as an offcium brevium — „ 
—— as a court of legal juriſdiction - - *S 
- as a court of equitable juriſdiction | = 
— its juriſdiction at this day in caſes of fraud - 16 
in caſes of truſs — 1 
in caſes of accident . * n 
— in ſpecific performances of d 9 e 
— in caſes of portions - V „ 
— in caſes of powers — 5 34 
— in wills, deviſes, legacies, executors, and adminiſtrators 38 
— its juriſdiction in foreign parts - 
—— how far it interferes with the court of equay i in the Exchequer 
Chamber - - - 48 
—— with the courts of equity in counties palatine „ : - 49 
—— with the courts of the two univerfities  —< e 
—— with the court of Admiralty e 8-4 „ 


Court of Chancery, how it e with the eccleſiaſtical courts Page 1 


— what ſums this court will not hold cognizance of + 


Cunfitors, what relates to their dee OS 5 
D. 
Decree, what and how pronounced _ 4 - 418 
— where it may be altered — 1 — 419 
— drawing it up - ” Sf „ 
—— where minutes are not purſued — 3 
— entering decree - - "2s 
—— is either final or interlocutory - — 420 
— when final = - SP” - 16. 
— when interlocutory a - 5 
vii, what and how pronounced 1 „ 
— its effect, and how far it is binding SM 15. 
—— how the decree 2% is to be made abſolute — 423 
—— what notice defendant is to have before the decree is made ab- 
ſolute againſt him ib, 
— What is to be done by a if he intends t to ſhew cauſe 
againſt the decree being made abſolute 5 
— the ſame defendants who made default in another cauſe, made 


default again at the hearing of a ſupplemental bill, where the 
bill is brought by new aſſignees i in a commiſſion of bankruptcy, 
choſen ſince the decree in the firſt cauſe ; the prayer of this bill 
praying only that theſe defendants might ſhew cauſe, why the 
former decree ſhould not be made abſolute, which it ought to 
| have done; the court only ordered that the plaintiff be at li- 
berty to ſerve the defendants with a W to ſhew cauſe againſt 

the former decree - - 42 
— If an infant is deieadant, and any thing 3 is prayed againſt him, 
he muſt have a day to ſhew cauſe = 425 
— when the /ubpena to ſhe w cauſe muſt be ſerved upon the 8 5 
28. 

—— N a bill is brought againſt a feme covert 2nd her huſband, 
during coverture, and where he claims merely in her right, and 
then dies, and the right ſurvives to the bes ſhe 15 at liberty 
to make a new defence - . =. Oh 


— the equity of redemption of a mortgage comes to a feme co- 


vert, againſt whom and her huſband a bill is brought to fore- 
cloſe, the ſeme covert ſhall be forecloſed abſolutely, and ſhall 

have no time to ſhew cauſe after the death of her huſband. 426 

—— in Caſe of a decree of forecloſure againſt an infant, though he 
mult have {ix months after he comes of age to ſhew cauſe againſt 

the decree, yet he is not when he comes of age to ravel into 

the account, but is only intitled to ſhew an error in the decree 

2 


— an infant, unleſs there is new matter, or fraud or colluſion, i is 


bound by a decree made for his benefit - ib, 
—— where there is a decree for the benefit of an infant, and he dies, 
N. executor; though it may be for his own advantage to do fo, 


Wall never — the decree * ib. 
Decree, 
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Decree, where an infant conceiving himſelf aggrieved by a decree, he 
is not under a neceſſity of ſtaying till he comes of age before he 
| ſeeks redreſs - - Page 427 
—— neither is he bound to proceed by way of rehearing or bill of 
review, but he may impeach the former decree by an original 
bill, in which it will be enough for him to fay the decree was 
obtained by fraud or colluſion, or that no day was given "_ 
to ſhew cauſe - - 


— on a bill to ſet aſide a decree againſt an infant for fraud, if the 


ſame be not fraudulently, though in every reſpec not ſo equi- 
table, the court will not ſet it aſide - . ib. 
— on a ſuggeſtion of groſs fraud, the court will, upon an original 
bill, over-rule a plea of a decree, and a report made and con- 
firmed thereon, if the ſuggeſtion of fraud be not denied 428 

—— where the plaintiff had a decree ai, and did not appear, this 
was held to be giving up the 1 and the bill was dif. 


miſſed with coſts - - th, 

—— of the operation and effect of « dorres, with reſpect to proceed- 
| ings and judgment at law - - - ib. 
— in Chancery againſt an executor, preferred. to a judgment at 
law againſt him, bein "g prior in time ib. 
— gan executor pays bond debts, before money, on a decree againſt 
| his teſtator, he ſhall not be allowed theſe payments in his ac- 
count — 5 ib. 

— in the court of Chancery equal to a | judgment i in a court of 
law, and why - - - ib, 

—— but a decree uod computet is not equal to a it at law, 
and why - - | 429 


— actions at law were brought by ſeveral bond. ereditots againſt 


an heir at law, who was alſo deviſee; a bill in this court was 

alſo brought againſt him by other bond-creditors on behalf of 
themſelves, &c. a decree was obtained by them, and an account 

of the debts, &c. directed; the heir at law brought a bill to 

have an injunction to reſtrain the bond-creditors who had ſued 

at law, and held upon argument to be a proper bill, and why 

430 

— if this court has decreed a fale, in which the heir has Joined, 
and another, bond-creditor brings an action at law to have ſa- 

tis faction out of the lands, upon a bill by the heir, he will have 


an in junction, and why - - 432 

— at the ſuit of creditors againſt an executor for an account of the 
perſonal eftate, will bind other creditors - ib, 
—— for a debt does not bind a real eſtate, and why 47 
—— how to proceed againſt the real eſtate upon a decree for a per- 
ſonal debt - - — ib. 

| what perſons are bound by the decree; F 
—— of the caveat to prevent the inrolment of the decree 436 


—— ifa party, upon his examination touching his contempt of a 
| decree, denies ſervice and contempt, it muſt be directly prov- 


ed by two witneſſes - - 444 

—— words of courſe in a writ of execution of a decree 446 
— ſhort writ of cxecution of a decree SS: " ib. 
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Decree, how decrees are exemplified - Page 446 
—— how revived, vide title Reviving Decrees . — 10 
— how reverſed and reviewed, wide title _w_ of Review, and 

Reviewing and Re: wverſing Decrees. 452 


— when a perſon attends a cauſe to which he is a defendant, and 


had notice of the decree, by being preſent when it was pro- 
nounced, if he does an act in contravention to it, he is guilty 


of a contempt 434 
— decree is not implied notice to 2 a purchaſer after the cauſe is 
ended . - - ib, 


— it is the pendency of the ſuit that creates the notice, and theres ö 


fore a purchaſer pendentellite, though without actual notice, and 

for a valuable conſideration, yet ſhall be ſet aſide ib, 

—— for a forecloſure of a redemption againſt tenant in tail binds his 
iſſue, and alſo the remainder-man, who claims by a vo- 
luntary ſettlement of 1 tenant in tail, though no party to the 
decree - 435 
—— if the lord of a manor is decreed to admit copyholder upon 'a 
fine certain; a copyholder, not a party, thall not take advan- 
tage of the decrees - - ib, 
— lands were ſettled on truſtees fon raifing portions for daugh- 
ters; on a bill for a ſale, the court decreed the heir to join in 


the ſale, although he had no legal intereſt 3 
— againſt a lord of a manor will not bind copyholders in fee, or 
freeholders for life, who were no parties to the ſuit ib. 
— what perſons are not bound by a decree - nn 
—— the form to be obſerved in drawing up a decree » 439. 
—— how upon bill and anſwer - - 440 
—— on a re-hearing - pe” - ib. 
—— on diſmiſſions - „ 441 
— how, and by whom _ : $278 - 16. 
— how inrolled — - 439 
—— how executed - a - - 442 
— where for money - = x 443 
—— Where for land 1 - 444 
—— if for producing deeds and writings - ib, 
Demurrer, what - - 3 — 280 
the various kinds of them | = a ib. 
for want of parties . - | 281 
—— What this demurrer muſt ſhew - 282 
por want of equity — - ib. 
——— becauſe the ſudject of the ſuit is not within the juriſdiction 
of a court of equity — 1b, 
—— in what caſes a demurrer for want of jide will not 
hold - * ib. 


—— becauſe another court of equity han the proper juriſdiction 287 

——— Will hold if the perſonal diſability of the PRE to ſue ap- 
pears on the face of the bill — ib. 
——— for that plaintiff has not intitled himſelf to fue. 2, 
——— for that plaintiff has not ſhewn by his bill ſome claim of in- 
__ in the defendant in the Rage of the 2 or that he is 

1: nally party 288 

Vol. 1 Nn Demurrer, 
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| Demurrer, where finwal matters of different natures are joinedi in one 


bill = Page 289 

for that the bill requires an anſwer, which may ſubjea the 

_ defendant to penalties, &c. Gs 5 291 
— — of the form of demurrers - "TE 292 
may be put in without oath, and why, 23. 

— how a demurrer is put in | - ib, 
uo may ſet down the demurrer to be argued 293 
— of * of the order to ſet down the demurrer to be ar- 
ued - - - ib. 

— . defendant cannot demur, and for what reaſons ib. 


ho much of the bill is taken to be true upon a demurrer 74, 
— every demurrer mult expreſs the ſeveral cauſes of de. 
murrer - - 294 
but defendant is at liberty to ſhew freſh cauſe of demurrer 
at the bar ore tenus, but if that be held good, he cannot 252 


| hi; coſts - „ 
—— rule as to general demurrers to the whole bill 1 
—— as to ſeparate demurrers to diſtin& and ſeparate parts of the 
bill - - - ib. 
———— What coſt defendant pays, if demurrer over-ruled - 295 
— — if allowed, defendant intitled to coſts _.-. ö. 
— how plaintiff ought to proceed, if he apprehends demurre 
will hold - - | 294 
vben demurrer muſt be entered - 295 
upon an order to plead, anſwer, or demur, defendant will 
not be permitted to demur alone | - 292 
 ——— - when defendant may file his demurrer, if he is in contempt to 
an attachment - - 295 


—— —— but no demurrer ſhall be admitted after attachment 
with proclamation e without 8 order for that 


5 purpoſe | ib, 
——— diſcharged when put in by defendant brought up from the 
| Fleet without leave of the court - ib. 
—— after demurrer to the whole bill allowed, bill is regularly 

out of court - - 2096 
—— if demurrer and anſwer be put in, the anſwer cannot be pro- 
5 ceeded in until demurrer has been argued - ib, 
——— if demurrer to an original bill is over-ruled, there may be a 
demurrer to the amended bill - ib. 
— but there ſhall not be two demurrers to the ſame bill ib. 


—— —- how the commiſſioners are to proceed, if a defendant, hav- 
ing a commiſſion to anſwer only, tender a demurrer . 


| ——— 2 huſband alone cannot demur for his wife 2296 
Depoſctions, what - - - 353 
what are good reaſons to ſuppreſs them - -355 

—— referred for ſcandal and impertinence - _ 
——— referred for impertinence only - ib. 


V not to be ſuppreſſed upon a bare motion W 
——— where a witneſs's depoſitions on one fide contradict his depo- 
ſitions on the other, it is the courſe to order him to attend 


the court, that he e N himſelf — ib. 
Depoſitions 
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Depofitions, one examined as a witneſs when diſintereſted, and after- 
wards become intitled to the eſtate in queſtion, his depoſition 


| ſhall be read . 2 Page 359 
— ſuppreſſed for that atttorney for plaintiff had wrote down 
depoſition before it was taken > 360 
in what inſtances may be read - 368 
— in what inſtances may not be read 3 371 
Dewiſes 5 - . 30 
Diſclaimer, what - | - 296 
— —— demurring, pleading, anſwering, and diſclaiming to the 
 ...-  Jame- bell > - - - W 
Di/miſfion of bills - - 409 
| when the plaintiff does not appear — 1. 


—— the court always calls upon the defendant to prove ſervice; 


and if he cannot do that, he cannot pray to have the bill 
diſmiſſed * oe ib. 


—— before appearance, plaintiff may obtain leave to diſmiſs his 


cv bill - - - ib,» 


-—— after appearance, and before anſwer, or after anſwer, and 


before the parties have examined witneſles, plaintiff may, on 
motion, have leave to diſmiſs his bill with coſts ib. 
—— if the plaintiff diſmiſs his own bill, or the defendant dif- 
miſs it for want of proſecution, the plaintiff muſt pay full 
coſts, to be taxed * - 15. 
for want of proſecution - - - 410 


— if plaintiff does not proceed with the cauſe within three terms 


after anſwer comes in, the defendant may move to diſmiſs 


the bill for want of proſecution ib, 
— but be muſt produce fix clerk's certificate of the filing the 


. anſwer . - #6, 


——— though this proceeding of diſmiſſing bills for want of pro- 


ſecution, with coſts, is laid down as an eſtabliſhed rule 

of the court, yet caſes may be found where it will not hold 

ood - IS TEIN 16. 

——— though a bill is diſmiſſed for want of proſecvtion, plain- 
tiff may move to retain his bill on payment of coſts out of 


purſe - 5 e 411 

—— after an order to ſpeed the cauſe, &c. - ib. 
— the rule obſerved in the Exchequer relative to diſmiſſing bills 
for want of proſecution - - ib. 
— in caſes of diſmiſſion upon bill and anſwer, it is a hardſhip 
upon the defendant to be put to great expences with motions, 

Kc. and yet not be allowed more than 40 5. coſts 412 
and the rule is now, that when the cauſe is ſet down upon 
bill and anſwer, or where it is ſo ſet down after with- 
drawing a replication, it is left to the diſcretion of the court, 
according to the merits, to diſmiſs the bill with 405. 

coſts, or colts to be taxed by a Maſter, or with no coſts 


| | 1 5 12 
——if a plaintiff obtains an order to amend his bill, which hs 
docs not do in a reaſonable time, yet this ſhall not be ſuch a 
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proceeding as to keep his bill on foot, and hinder 3 its being 


_ diſmiſſed for want of proſecution = Page 412 
9 on diſmiſſing a bill before replication, it is not neceſſary to 
ſerve a notice of motion, and why — ib, 


— if at any time the cauſe reſts for a year, plaintiff muſt ſerve 
the defendant with a Jubpena ad faciendum attornatum, unleſs 


. defendant's clerk in court will voluntarily appear ib, 
bot it is thought fair practice, if the defendant be living, to 
go on without ſuch ſervice — - ib. 


—— tor want of proper parties 413 
objection for want of parties muſt be made when the plead- 
ings are opened, and before the cauſe is gone upon the 
merits - - ib. 
— dhe preſent court of the court is to let the cauſe ſtand 
adjourned over, on payment of the coſts of the day, and to 
direct the plaintiff to amend his * by adding proper 
parties ib. 


vVbere a bill wants proper parties, it is in the diſcretion of 


the court to diſmiſs the bill A. 1 or to give leave 


to amend, paying coſts - 414 
——— when the plaintiff ſues, as well i in this court as at law for the 
ſame matter - - ib. 

— defendant muſt firſt anſwer the bill before he puts the plain- 
tiff to his election in which he will proceed 7: uhh 

—— — where this election is filed, and what operation it hath 415 
——— this election does not hold in all caſes, and why ib. 


a plaintiff here may either make a general election to proceed 
; at law, or a ſpecial election to proceed for part here, and the 
other part at law - . ib, 


a diſmiſſion upon an election to proceed at law is not peremp- 


tory, but the plaintiff may, after he has failed at law, bring 
a new bill - - - 15. 


| — an order for plaintiff to make his election was diſcharged, 


becauſe the defendant had pleaded the ſtatute of limitations, 

and the plea had not been argued - ba 
——— what the order for making an election recites 

—— where a bill is filed in the Exchequer and diſmiſſed, 5 a 

dill afterwards brought ia this court for the ſame count, the 

latter bill cannot be diſmiſſed on a motion, but the defendant 

muſt plead to it, and then it is referred to a Maſter, whether 

is is the ſame bill or not - - 416 


8 if a bill is depending in this court, and a ſecond brought 


for the ſame matter, defendant may move that it may be 
referred to a Maſter, to ſee whether they are the ſame, and 


to diſmiſs one - * 0 1 - 
upon the hearing, in what caſes 5 
upon a diſmiſſion with full coſts, the coſts are to be taxed by 
the Maſter to whom the cauſe is referred 5 


vbere a bill is regularly diſmiſſed of courſe, or by order, for 
want of proſecution, & c. the ſame cannot be retained with- 
out * order of the court — 5 ib, 


Diſmiſſon, 
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Diſmiſſon, if plaintiff diſavows or diſowns the ſuit, FY bill ſhall be 
diſmiſſed without coſts as to him, upon notice of motion to 

the defendant - $5 Page 417 

— a 2 Cauſe being ended by agreement or arbitration, without 


proceedings on the bill, order will be given to diſmiſs the 


dill 418 
——— — where the bill is regularly tai of courſe, or by order, 
no motion will be admitted for retaining it, without certifi- 
cate from the defendant's clerk in court, that the coſts of the 


diſmiſſion are paid 9. ib, 
Diftringas, againſt whom - - 197 
the form - 15. 
entering and proceedings thereon — 198 
E. 
Election, what the order for making an election recites 251 
= when defendant is to put plaintiff to his election in which 
6 court he will proceed ib, 
defendant muſt anſwer firſt before he can oblige plaintiff ro 
make his election 16. 
Equitable juriſdiction of this court - - &g 


E vidence, on a bill te have conſtruction of a Sethe: articles or 
inſtructions cannot be given in evidence, unleſs the bill 


| points them out, or the ſettlement refers to them 396 
ia what inſtances depoſitions may be read in evidence 
5 368 
. vben they ſhall not be read in evidence „ 
——— Pparol evidence in what caſes admiſſible — 373 
——— the ſufficiency and diſability of a witneſse 381 


what will be admitted as good evidence, and what will not 


AA uben an eſtate paſſes by the inrolment of a deed, RIG. 
inrolled deed is evidence without farther proof, fecus where 

the inrolment is only for ſafe cuſtody — 394 
m— depoſtions, when taken in a cauſe where tenant for life 
was only a party, cannot be made uſe of as evidence againſt 


the reverſioner or remainder-man SM 395 
in matters of trade, evidence of the uſage or cuſtom 
amongſt merchants is admiſſible - 


m— ſentence in the eccleſiaſtical court x dir 2&0, held nc 
evidence upon the ſame matter coming collaterally before 

the court of Chancery - - th. 
— ]egacy to poor diflenting miniſters in any county held not 
to be void for uncertainty, but evidence was admitted to 


| prove who were intitled - - 397 
m— the evidence of a bankrupt, having had his certificate and 
allowance, admitted to be read - ib. 


a certificate of a party's character under ſeveral perſons“ 
hands, not allowed to be read in evidence, and why 13. 
m—_—__ fant anſwer by his 1 not nn. THR him, 
"and — . tb, 


N n 3 | Euidence, 


—_— INDEX. 


Evidence, no entry in a man's own berke: by himſelf, can be evi. 

| dence for himſelf, but ſuch evidence by a ſervant known 

in tranſacting the buſineſs, is admiſſible, and why Page 398 

m—— exhibits found forged by the verdi& of a jury, cannot af. 

terwards be ſaid to be immaterial, nor will the court go 

into other evidence, the verdict being deciſive 399 

m——— after a long diſtance of time, ancient receipts may be rea- 
ſonable evtdence to preſume the exiſtence of a debt ib. 

. chr a perſon has an intereſt, it is not ſufficient for him 
f to ſay that he has been ſatisfied ; he muſt produce a re- 


leaſe, or his evidence cannot be read - ib, 
Examination of witneſſes to the credit of a witneſs already examined 
| 400 
— ch i the leading ſtep wards an inquiry of this 
nature - - ib. 


E i che depoſitions impeached be taken in town, the articles 
or objections muſt be filed in the examiner's office; if 
taken by commiſſion, the articles muſt be filed in the ſix 


clerks office - - | ib. 
— — what theſe articles or objections ſhould ſtate ib. 
the form of the articles ä 401 


———— the court will not allow articles to be exhibited againſt the 
_ competency of a witneſs after publication, becauſe this 
might have been objected to, and inquired into upon the 

examination 2 - 402 
—— the court will allow ſuch articles to the credit of a witneſs 
after publication, becauſe the matters examined into in 
ſuch caſes were not material to the merits of the cauſe; 
but not where the commiſſion is to go to foreign parts, 
becauſe this would introduce a certain method of de- 


. lay - - | 1b. 
—— of witneſſes vic voce at hearing of a cauſe 403 
 —————- when admitted - ED ib. 


. th court will allow the proving of exhibits v voce at 
the hearing, but not to let in other examinations, and 
this only at the application of the party who is to make 
uſe of the exhibits, but no inſtance where it is allowed at 

| the inſtance of the contrary party | „„ ib. 
— what are the rules 1 in reſpe& to vive voce examinations 
404 

—— 20 deed, but chat deſeribed and mentioned in the order 
can be proved at the hearing - 405 

nor can any deed be read, although it has been proved, if 
there be not an indorſement thereon, ſigned by the com- 

13 miſſioner, except ſuch deed is proved viv voce ib. 
how to enforce the attendance of an unwilling witneſs, to 
| prove a deed a, voce, at the hearing of the cauſe ib. 
— 2 a vitneſs attending to teſtify vivã voce, cannot be examin- 
ed without the order to examine viwd voce 40 

the defendant's witneſs proves a deed, and refers to it in 

his depoſition, the plaintiff cannot compel the defendant 

| e's £9 


1 5 | 851 


to produce the deed at the hearing, the reference thereto 


not making it part of the depoſition Page 406 
Examiners, examination of witneſſes by them in court 336 
their office 8 * - 63 
—- by whom appointed N - ib. 
A their oath - . the 
—— = the circuit within which chey have a- right to examine 
337 
—— their duty 1 ib. 
—— ck croſs examining a witneſs before the examiner 349 
Exceptions, what - - 228 
— filing exceptions - — 16. 
A to an anſwer for inſufficiency - ib, 
2 a plaintiff cannot refer exceptions to a firſt anſwer, until 
| eight days after they are filed - ib. 
—— upon a ſecond inſufficient anſwer, may be referred 1 imme- 
diately - - ib. 
— dime allowed to defendant to anſwer exceptions ib. 
. when exceptions are referred to the Maſter 229 
— order for referring exceptions: - . 
how entered - ; tb. * 
— - how ſerved . - ib. 
if the defendant's ſolicitor will not _— to maintain the 
ſufficiency of his anſwer ib. 


—— when and how the Maſter proceeds to make his report, if 


| defendant's ſolicitor does not attend 00 
=—— If defendant's ſolicitor intends to maintain his anſwer, he 
muſt beſpeak a copy of the exceptions, left at the Maſter's 


| office, or elſe his attendance will not be allowed 230 
of the Maſter's report when exceptions are argued 16. 
When and by whom the report is taken away ib. 


- the Maſter reporting the anſwer inſufficient, in any of the 
points excepted to, defendant muſt anſwer again to thoſe 


points - = 231 
if anſwer be filed in term, when plaintiff muſt deliver his 
| exceptions - - 232 

„ when, if anſwer be filed in the vacation ibs 


if exceptions are not put in in time, plaintiff muſt obtain 


an order, on motion or petition, for leave to file them. 


| ib, 
ere leave is granted of courſe, and where not ibs 
— hen the party is to take out his warrants, if obliged by 
the court to procure Maſter's report in four days ps 


— = where Maſter cannot furniſh his report in four days is. 
———— when plaintiff muſt file his exceptions in an injunction 


3 cauſe — 233 

— i fit anſwer be reported infufficient, what cofts are to be 
aid - — ib. 

— TED on report of aner of ſecond , third, and fourth 
anſwers ib, 

=—— how to proceed againſt defendant, if fourth anſwer be re- 
ported inſufficient ib. 


Na 4 f Exceptions, 


! 
| 
| 


— ad 


552 . INDE x. 
7 bare. cannot except when plea is ordered to fland for a an anſwer 


| Page 234 
— if qv and anſwer, cannot except uw demurrer ar- 
u ib, 


ot if defendant anſwers 1 to a bill as to macter of diſcovery, 
and pleads only as to matter of relief, the plaintiff may ex. 
cept to any matter of W before plea argued, and 


why ib. 
. no e ae regularly to be taken after replication put 
in - ib. 


— — new commiſſion for taking a ſecond anſwer only by order 
on affidavit, and coſts of firſt inſufficient anſwer paid 


. 

1 ie ĩinſufficieney appearing on the exceptions is to be inſiſted 
on, and no new exception 235 
where exceptions exceed the charge i in the bill! - 3. 


——— What coſts to be paid to defendant, if his anſwer 1 is report- 
| ed ſufficient 10 _— . 
— if bill prays that the defendant may ſet out deeds in hec 
wverba, he is bound to it; and if he does not, it is matter 

of exception — ib. 
— — but if bill only prays that deeds may be left in the hands 
of clerk in court, if defendant ſets them out, and does 
not leave them with the clerk i in court, it 1s not matter of 
exception | hs . 

— —— the form to an infollicieat anſwer | 23 
X if the Maſter reports the anſwer to be neither ſcandalous or 
Impertinent, the plaintiff, on excepting to the Malie:'s 
report, muſt in his exceptions ſhew in what page, &c. the 
- anſwer is ſcandalous h — 239 


— — it is rot ſufficient in exceptions to ſay, i in general, that an 


auſwer is ſcandalous, &c. ib. 
—— may be gone into without pointing out par: :icular paſſages 


ira bill or anſwer be referred for ſcandal, and reported by 


the Maſter to be ſcandalous, if the Maſter has once ex- 
punged this ſcandal; the pany cannot except to the re- 


| port, and why — = ib. 
o the Maſter's report of an, anſwer being inſufficient, 
ſcandalous or impertinent - 240 

— — neceſſary for the party to file his exceptions to the 
Maſter's report with all expedition, and why ib, 

| ——— how exceptions are to be prepared and filed | ib. 
— depoſit upon filing them e 
—— certificate of the depoſit to be procured, and from _ 
ib. 

- tit preſented to the Lord Chancellor for an order to 
ſet down the exceptions to be argued | ib, 
—— when to be preſented - | ib. 
—— the time for ſetting down the exceptions ib. 


1 N D . e 353 
Exteptions, the conſequence of allowing the exceptions and what, of 


| diſallowing them Page 241 
„ in the diſcretion of the court 7 - - 15. 
—— form of exceptions to a Maſter's report 243 
—— in what time all reports and certificates, ſigned by any of 

the Maſters, muſt be filed - 242 


bot it is ſufficient if che report be filed before any proceed- 


ing thereon - - ib. 

—— an order for time to anſwer the exceptions, is, ip/o facto, a 
ſubmiſſion to anſwer, and precludes defendant from 
excepting to the report . 16. 

—— ——— where a party will ſet down exceptions, and will not ap- 
pear at the hearing, the ſame are diſallowed of courſe, and 


the depoſit ordered to the other party - 3 

affidavit of ſervice neceſſary to be made before the party 

is intitled to the depoſit = - 16. 

exceptions ſtruck out of the Paper, when neither fide ap- 

pear - - 16. 
Excommunication, in what caſes a good plea, vide title Pleas | 
Executors and adminiltrators . 38, 524 

© ag 

Feme coverts . - - «6. 

Fraud, what 5 5 - — 16 

— all frauds cognizable in equity as well as at law - ib, 
— in caſes of fraud, equity will relieve even againſt the words ef 

+ the Rtarute of frauds - - - . 


—— voluntary con veyances always fraudulent againſt purchaſers 76. 
—— the difference between the {tatute of frauds 13 El:z. in favour 
of creditors, and 27th, in favour of purchaſers - 17 

— a will, as well as a W may be ſet aſide in this court 
for fraud 8 5 ib. 

— /uppreſſio vari, or ſuggeſtio falk, i 15 either of em a good reaſon 
to ſet aſide any releaſe or conveyance | 18 
— if a man aliens by a voluntary conveyance, and th | enlicuce ſeils 
for valuable conſideration, the land is for ever bound, and why 7b. 

— difference between contracts that are negotiable, and ſuch as are 


not, when fraud is committed upon either fide | 18 
SL | 

Guardians, the different ſpecies of . i * 508 

but truſtees a 5 510 

- how appointed 3 * * 513 

— Will not be appointed after marriage — 512 


— this court, without diſcharging guardians from the truſt 
repoſed in them, will make orders for the regulation of 


their conduct - 9 — | 15. 

—— may be appointed on petition - 513 
. petition, that a guardian may be aſſigned (unleſs to 
carry on a ſuit, or protect an infant) muſt be purſuant to 

the ſtatute . . * 515 
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 Exardians, gunedicathip of an infant not aſügnable over to another 


Page 51 
- guardian ſhall be allowed all reaſonable YOu Aue 
IDE, by him in diſcharge of his truſt „. 
— — how to — 5 5 . 
u. 
Sari upon bill and ane =” — * 407 
of the cauſe _—- 7 5 364 
. what 5 1 2 522 
I. 
Ideots, vide title Lunatics t oe 5 I 51 
Tmpertinence — — 88 
Lfants, what - „ N 471 
the privileges of infants 5 8 ib, 
to whom the protection of infants belongs 2 472 
how an infant is to proſecute and defend a ſuit i in this court 
473 


when is is neceſſary to have guardian affigned to an infant 474 
how to proceed againſt an infant when he does not appear to 


a bill, on being ſerved with ſabpœna - . 

—— guardian aſſigned to them 9 5 * ib. 

—— anſwer cannot be read againſt him, and why - ib.. 
——- ſervice of /ubp-na to hear judgment mult be upon guardian 76. 
— an infant's not replying does not affect him, and why 475 
— — in what caſe the next friend of an infant plaintiff cannot be ex- 
amined as awitneſs - . 


— in what caſe an inquiry will be directed to 2 Maſter to ſee if a 
ſuit exhibited on behalf of an infant is for his benefit or not 
ib. 


2515 . two ſuits are zanitnted in the name of an infant, the 


court will direct an inquiry to be made which ſuit is moſt for 
his benefit - - - El a 41. 


— an attachment has been awarded againſt an infant to make him 


chuſe his guardian - - - 476 


— a commiſſion to aſſign a guardian, and to take the anſwer of 


| ſuch guardian - - 16. 

—— to take the infant s anſwer, and the anſwer of other defendants 

IK ib. 

—— to take the infant's anſwer by his guardian already aſſigned 
him, and the anſwer of another defendant - / 

—— to take the plea, anſwer, or demurrer of infants by their 

guardian - - - - 478 

—— when a bill is exhibited againſt infants, in what caſes the parol 

ſhall demur  -—- - - a 


—— an infant himſelf cannot bring an account againſt his guar- 


dian, but a Third 1 may, — the infant's minority 479 


Lauts 


IN D E X. 355 

* | | 

Tf ants, in all decrees againſt infants, a day is given them to thaw as 
| even in the plaineſt caſes -— - Page 479 
— infant permitted to amend his bill, when he ſubmits to any 
thing which will be prejudicial to him „ 3 
—ubere one has been in poſſeſſion of land belonging to an infant, 
if the infant when of age makes out his title, he ſhall recover 

the profits in equity from the time of the firſt accruing of the 

title, and not from the filing of the bill - ib, 

—— any perſon entering upon an infant's eſtate, and continuing the 


poſſeſſion, will be conſidered as his guardian, and decreed to 
account - — - 479 


—— when they come of age, intitled to put in a better anſwer 1b. 
— infant plaintiff has in ſome inſtances a day given him to ſhew 
cauſe - 16. 
—— permitted to put in a better anſwer before he comes of age, and 
in what caſes — 480 

— iu ventre ſa mere, within the protedtion of the court 16. 
— the court does not uſually make any decree by conſent, where 
infants are concerned, without a reference to a Matter to in- 
quire whether it will be for infant's benefit 3 
the court will conſent with great reluctance to the removal of 
teſtamentary guardians, at their own requeſt - 16. 
relieved from unconſcionable bargains 16. 
no inſtance of this court's binding the inheritance of an infant 
by any diſcretionary act of the court, but in . matters 
it has been done 481 


11 


—— when the ſale of an eſtate, to which an infant is heir at law, 


will be for his intereſt, the court will, in that caſe, decree a 


ſale in his minority - - ib. 
—— how far infants are bound in this court, and leſs favoured than 
at law 8 Wy = ib, 
—— what acts of infants are good, void or voidable = 484 
Informations - - - 151 
Interrogatories, waaaet 318 
when the proper time to refer interrogatories, being leading 

or im pertinent - - 319 

——- how to refer them | = - ..-- is 
— = - what, if the Maſter reports them leading, &c. 5 ib, 
— neu interrogatories ordered to be exhibited on n ſuppreſſing 
the old, in what caſe - OS 320 
— . how to be drawn — - | ib, 
——- in what caſe the court will grant leave to exhibit new inter- 
rogatories - - - 321 


—— When a Maſter is ordered to ſettle the interrogatories _ 76. + 


——— in the caſe of a proſecution for a contempt, grounded upon 
an affidavit, the interrogatories ſhall not be extended to any 
other matter than what 1s comprehended in the ſaid affidavit 


| | 322 
— 0 interrogatories can be put that do not ariſe from ſome 
fact 2 in the bill . - 323 


Inter rogatories, 
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— - petition to traverſe the /econd inquiſition diſmiſſed, and why 


Interr errogatories, if the party wants to add new interrogitories, on an exa. 
mination reported inſufficient, an application ſhould be 
made to the court, by notice to the nn N Page 322 


Judgment, ſubpœna to hear - - 362 
: L. 

A miſſive to a 1 to * and anſwer — 157 
t the form of it - - | 161 
how it is to be obtained - - es © 

how it muſt be ſerved nl . 1. 

3 Ts, what — - SR 490 
| the foundation of finding one a lunatic cage 491 
how to procure the commiſſion - 555 

the affidavit - | — ib, 

petition, the form of - ib. 

with whom the petition is to be lodged — 493 

the form of the commiſſion - - ib, 
— precept to the ſheriff 25 494 
| warrant to produce the lunatic - 495 
— how the commiſſion is to be executed | — ib. 
— the form of an inquiſition - | 496 
———— a - where the inquiſition is to be fled — 498 
— petition for the cuſtody of the lunatic - ib, 
——— with whom to be lodged Me Eh. 499 
—— perſon found a lunatic may enter a caveat againſt the peti- 
tion for the commitment of his perſon and eſtate #6, 
commiſſioners and jury have a right to * the perſon of 

the lunatic - - 5 0oo 


—— where there is any miſbehaviour in the execution of the com- 
miſſion, the ſame may be examined i into, and if the court ſee 


caule, quaſhed Yen 7 
a perſon found lunatic may pray to be examined by the 
Chancellor — — . 


 ——— where the lunacy of a perſon is in queſtion, the court will 


make a proviſional order as to his effects, till the point of 


lunacy is determined - : ib, 

a common method to inquire by inſpeQion after an inqui- 
| fition returned - - 3. 
—— perſons grieved by any inquiſition may have their traverſe 
to the ſame - — 501 
io may any other perſon having title to the land ib, 


——— not only the lunatic, but the heir of the lunatic, is bound 


upon the traverſe of the inquiſition > ib. 


ib. 
—— a commiſſion kept for ſeveral years without being put into 
execution, held to be a contempt of court in the perſon ſo 


keeping it - - ib, 
—— a commiſlion of _— ordered againſt a perſon who lived 
abroad | — 3 | ib. 


Lunatics, 


RD E XL | 557 
3 what is held to be a ſufficient finding by the jury Page 0 
—— — - committees, and the duty of committees - - 502 


bo they are to ſue and defend in this court 506 
| ——— what acts by lunatics are void and voidable - 507 
when ſeiſed or poſſeſſed of eſtates, in naſe or ry way of 
mortgage, may convey - ib. 
—— may ſurrender leaſes - - 28. 
F M. 
Manor, this court will reduce the general cuſtom of, to a certainty 
44 
Mafter of the Rolls, what relates to his office we 2 56 
in Chancery, what relates to their office w 58 
—— of the /b pæna office - | 63 
extraordinary, what relates to them > 66 
Minors, marriage of 75 515 
N. 
Notice affecting a purchaſer - 261 
| O. 
Officina Brevium, what „ - + 
P, 
Parties to a ſuit | - 85 76 
Partition 8 - - 46 
Taper Ws - ; - 488 
how to ſue in forma Pro” | - 15. 
what affidavit neceſſary to be made - ib, 
—— petition how to be drawn - ib. 
in what caſes a party may be diſpaupered = 489 
——— ſhall not be protected by an order to ſue in forma pauperis, 
from the coſts of proceedings previous to the order ib, 
aſtidavit of a perſon being a pauper muſt not be upon the oath - 
n third 1 but ow the plaintiff e - 490 
Fart. „ 
Plea, what — | - 3 
— how many kinds - - - 
—— to the juriſdiftion - 245 
—— what pleas to the juriſdiction aſſert 1b. 


—— whoever pleads to the juriſdiction of one of che king's ſuperior 
courts of general „ muſt thew ou other court has 
juriſdiction ib. 


— to the perſon of either plaintif or defend ant 2 _ 
| nt 
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558 INDE KX. 
Plea, what may be ſhewn i in a plea in _—_ of the perſon of the 


plaintiff Page 246 
in what caſes theres 1s a good P - ib. 
the effect of a plea of outlawry, and how to be pleaded - ib. 
- outlawry in a relator pleaded, and the plea allowed good 34, 
outlawry in executor, adminiſtrator, &c. no 8 plea 247 


—— when outlawry muſt be pleaded _ = 

excommunication, in what caſes a good plea, and i in what caſes 

a_ & - | th, 

—— when it ceaſes to be a "me . - ib. 

popiſh recuſancy, a good plea i in many caſes | — ib. 

—— when it ceaſes to be a bar - - _ 
——— plea of attainder - | 

—— plea of alienage, the opinion the court would be likely to ex- 

preſs of it - - 15. 

in what caſes the plea of infancy, I ideocy, or Junacy, 

will avail _ - ib. 

— that the plaintiff is not — perſon he pretends to be, is a good 

plea - - - 248 

— ic plea that plaintiff is not 25 was held bad, ad for what 4 

ons- - - ib. 

— that go to the perſon of the plaintiff are pleas in abatement, 

not in bar * ib. 

— a plea muſt not only traverſe facts in the bill, but muſt ſtate a 

new caſe out of the bill - - ib. 

—— 2 plea that the defendant js not the perſon he is repreſented to 

be, is mentioned as a plea which may be 1 - 250 

in bar, what, and their ſeveral kinds - ib. 

— how divided - . ib, 


another ſuit depending in this court, or in any other court of 
equity, between the ſame PRs for the ſame cauſe, is a good 
. plea - - 5 ib. 
— where defendant pleads pendence of a former ſuit, on coming 
in of the anſwer, plaintiff ought to obtain a reference to the 
Maſter, and procure his report that the former ſuit is not in the 


ſame matter - - - ib. 

— this plea GO if both ſuits appear to be for the ſame mat- 
ter - 251 

no neceſlity to ſet down this plea with the regiſter, being a 

| matter recorded in the court - ib. 
uben defendant is to put plaintiff to his election to proceed 
either at law or in equity - — — ih. 
—— what the order for making an election recites h. 


—— what the plea of the pendence of a former ſuit muſt aver ib. 


—— muſt poſitively aver, that the former ſuit is ſtill pending, 22 
ſaying, for aught the defendant knows to the contrary,” 

not a good plea. - - | hy 

— a plea of a former ſuit over- ruled, becauſe neither the term, 

nor even the year in which the former ſuit was inſtituted, was 

ſet out with certainty - 442 


— 2 plea of a ſentence of a court of Admiralty which was recited 


in the bill, and therefore bringing no new matter, Was over- 
WED ruled CC fro pmol * 253 
: ; i ; | Plea, 


| INDE X. 
Plea, not neceſſary to the ſufficiency of the plea that the former ſuit 


ſhould be preciſely between the ſame parties as the latter 


Page 253 
—— a former decree ſigned and inrolled may be pleaded to a new 
bill for the ſame matter - ib, 


—— a ſtanding rule of the court, that a decree muſt be inrolled be- 
fore it can be pleaded in bar to a ſecond ſuit for the ſame 
matter - - 254 
 —— where a decree not inrolled was pleaded, the ſame was diſ- 
allowed, and directed to __ for an anſwer, with liberty to 
except - - 


—— but though ſuch decree cannot be pleaded directly in bar, it 
may be pleaded to ſhew, that the bill was exhibited contrary 


to the uſual courſe of the court - 5 - 
every plea that is ſet up as a bar muſt be ad idem 76, 

- a diſmiſſion of a former bill for the ſame bill is a er plea, if 
the defendant ſhews it was res judicata ib, 
—— but a bill dropped for want of proſecution is never to be plead- 
ed as adecree of diſmiſſion in bar to another bill ib, 
a plea of fine and non-claim will bar any title in equity, and in 
what caſes - ib, 
—— where a purchaſe is pleaded Far a valuable confideration, what 
| averment is neceſſary and ſufficient - 255 
- the operation of fine and non-claim = | 15. 
— where equity charges the lands only, the fine bars 256 
—— where it charges the perſon En in reſpect of the land, the fine 
does not bar - is. 


—— a fine and non-claim may be pleaded in bar to a bill of review r 


it, 

—— 2 plea of conveyance, and of fine and REY RY 1s not mul- 
tifarious, but a good plea to a bill impeaching the conveyance 

as not being for valuable conſideration - ib. 

| —— A recovery, in what caſe a good plea in bar - 257 
judgment of a court of ordinary juriſdiction ** be pleaded in 


bar to a bill, and in what caſes | ib, 
—— plea of ſtated account - | 258 
—— of an award * 260 
of a releaſe -. - wh 261 
—— of a will made in favour of the defendant | 1b. 
of purchaſe or mortgage | ib, 
what mult be ſet forth in a plea of purchaſe _— 
 —— - what defendant muſt deny 1b. 
—— of ſtatute of frauds and perjuries - 264 
—— of ſtatute of limitations - — 267 
in what caſes this ſtatute cannot be 5 178 
to bills of diſcovery merely 27 
in what caſes pleas to bills not original may be relied upon 
| 73 
—— of the form of pleas in general Wc 274 
,hat pleas need not be upon oath - ib 
— what muſt be upon bath n - ib, 
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Plea, i in e 3 mall! not ER mu to r in 2 plea, 2 


without obtaining an order 5 Page 27 
in what caſes he may without order | i; 
—— if plaintiff apprehends plea to be good, 3 not true, he 


may reply to the plea, and take iſſue upon it 276 
—— the defendant who Pleads: ought to be careful in the caption 
thereof © oh 
defendant may plead. to part 47 the bill and anſwer to the other 
part, &c. - ib, 
— who may ſet Jon the plea to be amd. 5 ib. 
— how the plea is to be ſer down N "oo 
—— colts upon arguing the plea - | ib. 
after plea put in, there can be no motion for injunRjon till 
after plea is argued _ - 5 277 
what if plea covers too much  » 1 9 9 8 = 
what defendant in his plea muſt reſt upon ib, 


facts and averments vecefſary to, ſupport a plex, 5 for what 
reaſons _ | 7; 
—— what if matter of record, or ** of record, he pleaded 


| =—— if defendant does not petition to ſer down his plea 4 
„ when and with whom pleas are to be entered | 


——— With reſpe& to the amendment of a plea, in what ** the 


| court will permit it to be done — _ 

—— one plea only is to be admitted to the juriſdiction 5b, 

— Wm to be determined in open 1 — ib. 
- Poxtions 255 - | 204 

_— what | 8 34 

Troceedings in this court, the nature and method of ES 72 

Prochein amy - | 515 

Pro confelſa, taking bills. ne beige | 203 - 206 

Publication, what — - „ 

how to paſs publication „ - ib. 

rules to pais publication, when to be entered Ty ib, 

— by whom given - - 1 5 247 

how rule to paſs publication, or to enlarge it, is to be 

ſerved, and upon whom - - = 

how to enlarge publication 348 

the publication of a depoſition taken PA 1 eſſe, when and 

how to paſs | — 1 350 

R. 

Reife, what relates to > his office A be 62 

of affidavits 2a — | 63 

' Rehearings | 8 . * a: | 436 

Rejoining - + 30 

how Abpage: to rejoin is obtained r ib, 

— the form | Ee 304 

| how ſerved - 1 ib. 

Rent 3 f ws; 44. 47 

Replication, what - 2 3 299 


when to be filed = - 301 
g |  Replicatio 


INDE x. "+ 


1 general replication only in uſe P | Page 299 
——— What it avers - - 300 
how to be drawn - - . 
ſetting forth matters not contained in the bill ib. 
A where plaintiff cannot reply 76, 
after replication, plaintiff muſt ſerve defendant with 2 
1 ” to rejoin - — — ib, 
need not be ſigned by counſel = 301 
how to be ingroſſed and filed — e 15. 
the form | #6, 
— plaintiff allowed till the end of the third term to reply, 
though no witneſſes required . ib. 
- the court will not give leave to i ene a replication, unleſs 


to the application for ſuch leave ſomething further is added 

302 

in what caſe the court will permit a 3 to be filed 
nunc pro tunc 303 
if plaintiff replies to defendants 10. he admits plea to be 


"md ye 9 ib. 
Reviewing and reverſing decrees, what - $52 

— who can bring a bill of review - ; 
hew to be drawn and exhibited  -—- 15. 

What errors muſt be aſſigned, and how they muſt is. 
if decree is againſt a ſtatute or error in matter of law, it may 

de revived and reverſed - - i, 
- but cannot for a matter of fact, unleſs the Chancellor errs 
in his conſcience - 3 ib. 
ground for a bill of review . - 453 
this bill lies where a decree is in the nature of things 
impoſſible or repugnant - - 18. 

— where demurrer allowed on this bill — ib, 
—— no new bill of review, where demurrer to the firſt allowed 
f ib, 

no bill of review after a bill of review ib. 

where demurrer to this bill may be inrolled, and where not, 

(vide title Bills of Review) | =, ib. 
Reviving decrees, where neceſſary - 450 


——— Where a decree inrblled, and ſuit abates by death or mar- 
riage, muſt revive by ſubpena ſcire facias, or by bill tb. 


, 


—  — where decree not inrolled, muſt be revived by bill ib. 
in what caſe the party may ele& either by /ubpeza, ſcire 
| facias, or by bill a 
—— by parties in privity of blood, e. mY 
———— Where the heir claims by title paramount 5 
—— where under his anceſtors - - 16. 
—— adminiſtrator de bonis non may revive - ib, 
—— how this /ubpene is obtained =. 451 
Who may revive by original bill ib. 
oon an origiual bill in nature of a bill of revivor, levidee to 
have the ſame advantage as an heir or executor 16. 
this bill lies not . a decree of long ſtanding 7b, 
Vos. . O o Reviving 
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Reviving where part of matter Send: was ; omitted, and defendant 
BOS > dead, this bill is to be brought = Page 451 
————— Where this bill will lie ſor coſts  -—< 
cannot revive before decree be ſigned and inrolled id; 
title Bill * Re vi ver) : ;. 22 „ 
8. 5 : 

| Scantal - — 88 
Sequeftration, what in how obtained 255 | 191 
| the form OY - bet Te 
commiſſioners? duty - | 192 

= ſequeſtrators may carry goods off the premiſes, but not - 

| 19 

—— Where to be diſcharged as to a perſon who deſires to be 
examined pro intereſJe ſuo - tb, 
— where a {uit is for lands, ſequeſtration wil be granted 
| ib, 
—— when eranted | . - | ib, 
— ht liabe e | 16. 
—— like an outlawry at common law _ 194 
land ſubject to an annuity ſequeſtered on huſband's death, 
ſequeſtration diſcharged - ib, 
m—— if the parties do not obey a decree, or defendant lie 
in priſon, &c. court will grant this writ a 


a volu y and fraudulent conveyance to avoid an ap- 


proaching ſequeſtration for a perſonal duty, is no bar to 

the ſequeſtration - ib. 

— where defendant was gone abroad, having hook arreſted 
on an attachment, a ſequeſt: ation was iſſued e 

— iſſuing as a meſne proceſs, determined by the death of the 
party, otherwiſe after a decree = =o 

— from what time it binds Wh fic ib. 
— — ſequeſtrators anſwerable for their acts ib. 
— —jrſt proceſs againſt a Poe member of the Houſe of 
Commons - — 195 

————— when application is made for a ſequeſtration to the foreign 
plwKhzntations, ought to be to the King in council ib. 
before marriage, and the plaintiff marries and dies, ſhall 
not take place of the wife's dower ib. 
—— this writ is not to be granted without oath ib. 


—— after goods or a real eſtate are ſeized upon a ſequeſtration 
for want of an anſwer, the plaintiff may ſtill proceed till he 
has got the bill taken pro confeſ s ib. 
fees of ſequeſtrators — „ 
—niſi for want of an anſwer, againſt « a member of the Houſe 
of Commons, and he putsin an anſwer before the order is 
made abſolute, and exceptions are taken to the anſwer, 
the court will enlarge the time for ſewing cauſe, till it 


| appear whether the anſwer is ſufficient 1 
Wt Serjeant 


E N MoS 553 


Ses jeunt at PREY his office. | Page 65, 183 
— intitled to take up all perſons in in coOnamney, after a commiſ- 
ſion of rebellion = - 190 
- this proceſs is obtained by motion, and why 189 
party taken upon this proceſs mult clear his contempt, and 
| pay colts, before he can be releaſed 1 190 
Setting down the cauſe for hearing - 301 
Six Clerts in Chancery, what relates to their officse 60 
Subpwna to anſwer, how ſyed out — - 154 
the form of a /ubp-na to appear and anſwer 16. 
—— the return of the /ubpena — 1 
— affidavit neceſſary to obtain ſubpœna rechracdle immediate 
th, 
— but if defendant is an officer of the court, no ſuc i afficavit 
neceſſary - - ib, 
— no proceſs can be ſerved on a priſoner committed at the ſuit 
of the crown, without leave - ; | tb, 
— — what miſtakes vitiate the writ = = . 
of the ſervices of this writ - - 
what good ſervice - 5 162 
what good ſervice, When defendant cannot be found 16. 
——— upon an abſconding defendant - 165 


how a perſon ſpeaking contemptuous words of the proceſs of 
this court, or beating a perſoa ſerving him with a /ubpzna, is 
to be proceeded againſt - - 194 


—— leaving a /ubp#na at a place where defendant had lodged 


only once, and had about two years before, not ſufficient 


ſervice to ground a ſequeſtration upon | ib. 
| —— how a /p nA is to be ſerved upon a member of the Houſe of 
Commons — wn 165 

— how upon a corporation - = 15. 


— — where infants are parties to a cauſe, and the mother ſecretes 
them, ſo as they cannot be ſerved, ſervice of the /abpena 


upon the mother is ſufficient - - 168 
——— what time defendant hath to appear to a /ubpwna 169 
— how his appearance to be entered - ib, 


the huſband muſt enter an appearance for his wife by his 
clerk in court, or an attachment will iſſue againſt both 


173 
how the appearance of perſons in cuſtody, or brought into 
court by habeas corpus, is to be entered CR 174 


——— how the appearance of an infant, who refuſes to appear when 


ſerved with a ſulpœna, is to be entered 


to hear judgment 125 | we 
Suit, commencement of 3 
— parties to - 


Sora EY how e * their duty 


\ 
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5 
Trufts es - Page 20 
Truſſces „ — e 516 
f U. 
Uſer of the court of Chancery, what relates to his office 63 
V. 


2 Xs in what caſes equity will relieve againſt verdict obtained 


at — Cow, Eo 257 in notes 
V. 

Warden of the Sas. what relates to his office i * 65 
Wards of Chancery - 5 - 513 
—— marriage of - 8 — 10. 
without leave, a contempt of court” - ib. 
—— ſettlement to be made, before . can be cleared 
; | | 514 

Will | — — 8 38 
Will, the rule of proving one in chancery 9 45 


Witneſs, examination de bene %, 2 345 
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